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The committee met at 10:06 a.m. in committee room No. l. 
BUSINESS’ ‘CORPORATIONS ACT 


| Mr. Chairman: Gentlemen, we have a quorum. There are many 
Substitutions today. We are dealing with Bill 6, An Act to revise 
the Business Corporations Act, referred to this committee by the 
House on December 18. 


Mr. Breithaupt: Since this bill is new to many members of 
the committee, and there are many new members on the committee, I 
wonder if there would be an opportunity to have the content of the 
bill briefly reviewed so that any major changes or reorganization 
within the bill would be apparent to the members of the committee. 


A number of us have been through the Business Corporations 
Act on several occasions, but it is now being entirely rewritten 
and I think it would be useful to spend a few moments giving an 
overview and then showing us the particular areas on which we are 
likely to receive questions or comments from the various groups 
that are to appear before us. This will then give us a chance to 
zero in on the particular themes that are important and be aware of 
the major themes being changed within the bill. So that if we take 
a few moments to do that, it might set the scene and make our work 
a lot more reasonable. 


Mr. Chairman: Mr. Breithaupt, who do you propose to lead 
the choir on the areas where we are likely to have attention? 


Mr. Breithaupt: I see that we have a statement that Mr. 
Mitchell is going to read to us. Perhaps he is going to be the 
acting" choir: director® for’ now. 

Mr. Hennessy: That will be the highlight. 

Mr. Mitchell: Mr.” Chairman, if I may, I do have’ an 
opening statement. After that statement, then perhaps the executive 
director of the companies division, Mr. Benson Howard, and the © 
director of the company law division would make a few comments if 
there are other areas of concern that you might have. 


Mr. Breithaupt: I think something like that would be 
useful, Mr. Chairman. 


Mr. Renwick: Mr. Chairman, my colleague Floyd Laughren is 
stranded in Sudbury. 


Mr. Chairman: With Mr. Gordon. 
O10 ar a 


Mr. Renwick: He will not be with us this morning. I 
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assume he will be with us either some time later today or tomorrow 
morning. 


I would like to be a little more formal on the question than 
my colleague, Mr. Breithaupt. I would like the parliamentary 
assistant and Mr. Howard and his other advisers to understand that 
from my point of view I am relying on them to advise me of each and 
every significant change--not material change, significant 
change--in the bill, which is a much wider ambit, not only during 
our discussions but when we come to clause by clause consideration 
ObPiverapl i. 


There are many changes in this bill which we in this 
committee are responsible for in reporting to the assembly. If we 
are going to make it simply a formal operation, then I do not want 
to be associated with it. I want to understand what the changes are 
and I want every member of the committee to understand what the 
changes are. I want as much assistance as possible. I know it will 
be forthcoming, but I wanted to say that. 


The other matter--and as we will not be reaching the clause 
by clause discussion until probably tomorrow afternoon 
sometime--would it be possible and does it make sense for the 
ministry to provide the members with a table of concordance between 
the existing Business Corporations Act as it appears in the revised 
statutes and this new bill, to the extent that is possible? 


Mr. Howard: Mr. Renwick, we haven't undertaken that task 
in the office and to do so now would impose quite a burden on the 
staff. 


Mr. Renwick: What you are saying is-- 
Mr. Howard: We have no concordance. 


Mr. Renwick: I take it that what you are saying is that 
the bill is a major restatement of the business corporations law of 
the province. 


Mr. Howard: That is right. The explanatory notes are very 
helpful and give a great deal of detail-- 


Mr. Renwick: I know they are helpful and I withdraw my 
request for a table of concordance, not because the work would be 
onerous because I am quite certain that is not my problem, but 
because it would not be of practical. assistance tous. I- take that 
to be what you are telling me. 


Mr. Howard: I don't see it would be of any assistance at 
this time. For the clause by clause review, there are footnote 
references, as has been counsel's practice, to the existing RSO. 


Mr. Renwick: I want to reiterate I will be relying on the 
staff of the ministry in this particular specialized field to 
comment on each section of the bill that has any changes and to 
explain to us what the changes are so we will understand it and the 
record of this committee's proceedings will be clear about it. 
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Mr. Mitchell: Mr. Renwick, we will accept that as being 
the modus operandi here. In fact, I myself will have to rely toa 
great degree on the assistance of Mr. Howard and Mr. Wells through 
this whole very large bill which has a number of amendments we will 
be introducing. I think it is fair to say what you are looking for 
will be provided during our deliberations. 


Mr. Chairman: Mr. Mitchell, would you carry on with your 
opening statement please? 


Mr. Mitchell: I have already introduced Mr. Benson Howard 
and Ted Wells. Before we begin our clause by clause review of Bill 
6 I would like to reflect for a moment on the history this draft 
legislation has had. 


The act to revise the Business Corporations Act has had the 
benefit of input and direction from noted individuals and 
interested groups and I understand the previous minister publicly 
thanked them in the House for their assistance. 


In addition, the draft bill was circulated twice over the 
past two years to the financial, busSiness and legal communities for 
comment and their valuable suggestions formed the basis of many of 
the changes in the legislation before us today. There is no doubt 
in my mind that the breadth of participation in its development has 
made our task here just a little bit easier. 


Because of the proposed changes in the federal. legislation to 
give effect to the national energy program, we have made further 
amendments to Bill 6 at this late date so that Ontario corporations 
in the energy resources field may participate in the national 
energey program. 


I will move these and other amendments in committee to bring 
Ontario legislation in line as far as possible with federal 
legislation, that is, the Canada Business Corporations Act, and the 
acts in other provinces. 


In addition to increased consistency with federal 
legislation, some of the other changes arise from the 
recommendations of the select committee on company law in its 1967 
and 1973 reports. I am led to believe, Mr. Renwick, you may have 
been a member of that committee as well at one time. 


Mee Renwick: 1 a00Ontt, recall. Lt. Ss So: long ago. 


Mr. Mitchell: Of course, we saw a need to further protect 
the rights of minority shareholders. Bill 6 addresses those 
requirements and I am confident that the financial and legal 
community in Ontario will welcome the revised act. We are, for 
example, preparing amendments with respect to director's liability 
for employees wages in line with Mr. Renwick's suggestion during 
debate on second reading of the bill. 


This committee will be dealing with these and other Bill 6 
provisions in detail so I need not review the other provisions at 
this time. However, I would like to spend a few moments on the 
amendments to the bill which we feel must be made as a result of 
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the federal government's national energy program, the proposed 
Securities Act amendments, and the report of the joint industry 
committee on public ownership in the Canadian securities industry. 


In its report, the committee recommended, and I quote, "That 
no firm may permit a public trading market to develop in its shares 
or debt convertible into shares unless it is a constrained share 
corporation under the CBCA--the Canada Business Corporations 
Act--or a provincial corporation with at least equally effective 
provisions." 


Until now, Bill 6 has not provided for constrained share 
corporations, although restrictions on the transfer of shares were 
authorized. The Securities Act does not allow corporate registrants 
to go public unless the articles provide restrictions on issue, 
transfer, and ownership of shares, in order to limit the percentage 
of voting shares an outside investor may hold. 


The amended Bill 6 will respond to the committee report and 
the Securities Act with a new section 42, which empowers a 
corporation to provide in its articles restriction on the 
ownership, transfer, or issue of its shares. I would like to add 
that we have discussed this change with legal and financial people 
in the private and public sectors before making the changes. 


The second and very compelling reason for amending section 42 
is the federal national energy program, in which three goals of the 
federal government are stated: At least 50 per cent Canadian 
ownership of goal and gas production by 1990; Canadian control of a 
Significant number of the larger oil and gas firms; and an early © 
increase in the share of the oil and gas sector owned by the 
government of Canada. The program also states that the government 
intends to encourage, and I quote, "private Canadian firms to 
acquire some of the foreign-controlled oil and gas companies, and 
Canadians to enter this sector either through acquisitions or new 
exploration." 


The intent of the federal program is clear as is the 
petroleum incentive program designed to help Canadian owned and 
controlled firms. We do not wish to impede Ontario corporations or 
to create road blocks or obstacles for them. We therefore feel that 
the amended section 42 will enable Ontario corporations to 
participate under the NEP and to qualify for the benefits of the 


program with regard to the exploration and development of energy 
resources. 


The new section 42 then provides that restrictions on issue 
transfer and ownership of shares must be authorized by the articles 
of the corporations (insadditiony siiiat ers -aepubliciy traded 
company, those restrictions must be necessary for compliance with 
Ontario or federal law to attain or maintain a level of Canadian 
ownership. 


I am confident that the members of this committee will agree 
with me that Bill 6 and its amendments will go a long way towards 
providing a more efficient and effective atmosphere for business in 
Ontario. 
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Mr. Chairman: Does anyone from the Liberal Party wish to 
comment? 


Mr. Breithaupt: Mr. Chairman, I would like to make just a 
few comments. One is with respect to the fact that yes, Mr. Renwick 
was a member of the company law committee when it was first formed 
and looked at this statute back in 1965. It is amazing how those 
years have gone by and how other tasks given to the company law 
committee over the years were accomplished, but now we are ina 
Situation where it is probably time to review that bill again. It 
would be nice if that committee could be given that task, but I 


suppose it has completed the duties which were given to it. 
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One thing I would suggest at this time, Mr. Chairman, is that 
the clerk be asked to create for us the usual chart we have had on 
detailed bills such as this. That chart with the page reference 
would contain the various sections as they may be spoken to by 
those who are appearing before us so that we would be in a 
position, once we are in a clause-by-clause discussion, to have a 
ready reference as to just who may have spoken to what particular 
point and whether they thought it was good, bad or indifferent. If 
that could be accomplished, although we do not have the number of 
briefs that we have had in that past, it would still be a useful 
exercise and of help to the members of the committee. 


Mr. Renwick: Mr. Chairman, I suppose my comment is simply 
the obvious one, that while it may be easier in one sense, it is 
much more difficult for the committee to handle the bill when it 
has been through immense internal and private discussions with the 
ministry over a long period of time. There will be many of the 
clauses which have been altered as a result of those discussions, 
but we will never be privy to the reasons or the discussions that 
led to those various changes. 


That is why I interjected at the beginning about the 
dependence which we will have on you, sir, and your advisers about 
each and every clause in the bill. I am certain that as a result of 
the private discussions which have been held some of the changes 
were poSitive ones. I am also equally concerned that a number of 
them may have served the special interests of those who are close 
to the government in business matters, and that is always of 
Significant concern to me. 


I would like to make a second point, which is a digression 
from the Business Corporations Act. My colleague Mr. Breithaupt is 
the chairman of the select committee on company law, which is about 
to expire after many years. The one area which has never been dealt 
with.and which was part of the original mandate of that committee 
is the question of corporations without share capital. It is a very 
serious default in the corporation law of this province that those 
corporations, of which there are now an immense range across 
Ontario of all kinds and of all sizes and dimensions, are operating 
under an archaic law without adequate provisions for the protection 
of those who are involved with them or in them. It is, in my view, 
a disgrace ‘that this province has not got an up-to-date law with 
respect to corporations without share capital. 
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I am not begging. My preference would be that it would be 
done by way of the select committee on company law, but my 
preference and the preference of the government are not usually 
identical. seaman eea nd am simply saying to the ministry, as I have 
257 dea 433 ANSE RAL nist shenreiyenHaltop priorary anthe 
~inetineese abe or all of the peed of the select committee will have been 
done that it was assigned to do except for that one field. That one 
field was in its original mandate and has not been discharged. 


Mr. Mitchell: Mr. Renwick. I am going to have Mr. Howard 
respond to the particular concern you have just raised. 


Mr. Howard: Mr. Chairman, Mr. Renwick, at the top of our 
list, .ofathings, to:-be done: is-ra not-for-profit icopporationsract.ir. 
Wells, as the director of the company law branch, has been assigned 
that task. Once we get clear of this, which has been going on since 
I took over companies in 1975, we can do that, but we cannot do 
everything. We have only limited legal resources now in this 
constraint period and we take these things in order of priority. 


The first is the Business Corporations Act and we also have a 
business names act going before the minister and it will go into 
the House very shortly, hopefully. We also have the repeal of the 
Mortmain and Charitable Uses Act, which I think was introduced just 
before the House rose. We also have a new extraprovincial 
corporations act in the offing. We have not just been twiddling our 
thumbs over there, but we cannot do everything at once. 


Mr. Renwick: I can understand the constraints under which 
you are operating. I think Mr. Breithaupt would concur that he 
would be glad to offer the services of his committee to deal with 
the question of corporations without share capital, or his 
successor would at any time after the middle of February of this 
year. 


Mr. Eaton: I think we have heard a great case for the 
continuation of the company law committee. 


Mr. Breithaupt: Not necessarily, Mr. Eaton. There is one 
thing I would reinforce and that is the fact that over the years we 
had dealt with all the areas on that committee to which we had been 
given instruction with the once exception of corporations without 
share capital. One thinks of hospital boards, golf clubs and a 
variety of other organizations that are operating with very little 
responsibility to the public, the shareholders, the payers of fees 
or whoever might be in those circumstances. 


It is clearly an area where the law in Ontario is badly out 
of date. I am very pleased to hear from Mr. Howard that there will 
be not only the opportunity to deal with that area, but also the 
other three which he mentioned, once the House returns in March. I 
would think a review of those particular areas will certainly make 
Ontario's corporate law as current and up to date in all its 


aspects as we are always led to believe by the government that it 
now is. 


We have an opportunity to clear up that area and I am very 
pleased to hear that is under way. Whatever committee happens to 
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get that responsibility will be doing a good thing if it is able to 
bring to a head the concerns a variety of people have in that area 
of corporations without share capital or, as Mr. Howard has 
referred’ to them, the* not-for-profit corporations. I think that 
will be a real step forward and I look forward to seeing that 
legislation when it is introduced in the House. 


Mr. Renwick: There are two other very brief comments I 
would like to make. I look forward to the amendment to section 130. 
I would be anxious to have it as soon as possible so we can look at 
it. I assume we will be getting this morning the other amendments 
referred to, particularly the amendment to the new section 42 that 
the parliamentary assistant has just spoken to. 


Mr. Howard: May I interrupt for a moment? The 
representatives who are here from the bar will be addressing these 
matters at the NEP in particular. I see no reason why those 
proposed amendments, if we have them, could not be given to the 
members. That would be the amendment to section 42 and the 
amendment to section 130. 


With respect to the amendment to section 42, which is key to 
assisting the energy resource corporations, there will be 
consequential amendments in the bill beginning at section 5 and 
going right through to regulatory powers at the end. But section 42 
is the key. 


Mr. Renwick: I can well understand that, but if we have 
the essential amendments, then we can deal with the consequential 
ones in committee. 


Mr. Howard: These gentlemen from the bar have been 
working with Canada on the amendments and they are simply following 
what Canada proposes to do. They are the ones who are most 
knowledgeable in this area. 


Mr. Breithaput: Could we have those amendments then, Mr. 
Chairman, so we will be able to follow with somewhat greater 
usefulness the proposals that are going to be made to us on behalf 
of the Canadian Bar Association? 


Mr. Chairman: Mr. Breithaupt, check with the ministry as 
to whether it wishes to release them all at this point or bit by 
Basti 


Mr. Breithaupt: Usually when a committee is reviewing a 
bill and going into clause by clause description it is given the 
amendments that are being proposed. Whether they are actually 
proposed or withdrawn or not dealt with, of course, is entirely at 
the discretion of the ministry; we have no control over that. 
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Mr. Chairman: Correct. We would obviously have them for 
clause by clause, but in this case it is a question of whether we 
have them in front of us when the various presentations are made so 
that time is not spent on a clause that is already heading for 
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amendment. I think we are going to distribute right now all 
amendments of the ministry at this point. 


Mr. Mitchell: It will take a few moments. We will have to 
have them photocopied. We had planned to present them as we began 
clause by clause, but if it is the committee's wish, we can have 
them provided. The clerk has them in his possession and will 
arrange that they be provided. 


Mr. Breithaupt: They may be a useful reference. However, 
we can get on with the other and have them whenever they are ready. 


Mr. Chairman: Mr. Renwick, were you finished? 


Mr. Renwick: Yes. I assume we shall recess from 12:30 to 
tworm evocks 


Mr. Chairman: That is correct. 


May we then have the first group, the Ontario branch of the 
Canadian Bar Association, whether there are two or three of you, 
Messrs. Hebb and Levitt, and Mr. Coombs may wish to come with you. 
Are the three of you together? 


Interjection: Yes. 


Mr. Chairman: Yes, thank you. Along that end of the 
table, if you would. Is there one spokesman or three spokesmen? 


Interjection: Three spokesmen. 


Interjection: Five or six, depending on how you phrase 
the question. 


Mr. Chairman: Would you please identify yourselves from 
east to west) orinorth to south? 


Mr. Levitt: My name is Brian Levitt. 
Mr. Hebb: Larry Hebb. 
Mr. Coombs: Maurice Coombs. 


Mr. Hebb: We are all with the firm of Osler, Hoskin and 
Harcourt. I am appearing as chairman of the Canadian Bar 
Association committee that has been looking at Bill 6 and the 
predecessors of Bill 6. 


My partner Brian Levitt has served as secretary of that 
committee and he is appearing in that capacity. My partner Maurice 
Coombs has been roped into this to speak to you in connection with 
the NEP amendments. My firm, Osler, Hoskin and Harcourt, has been 
retained by the federal government to advise it on the drafting of 
amendments to the Canada Business Corporations Act, designed fo 
facilitate the imposition of constraints for NEP purposes, and 
through that connection we were able to assist the Ontario 
officials in adapting the federal provisions for insertion in the 
new Ontario bill. 
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The proposal is that I and Brian Levitt would talk about the 
provisions of Bill 6 other than the NEP provisions, and then I 
would ask Maurice Coombs if he would take you through the NEP 
provisions. 


In this regard, I think it would be extremely helpful if the 
members of the committee could have in front of them copies of the 
provisions. I would hope that the photocopy process could be done 
sufficiently expeditiously that that would be possible so that he 
could make reference to particular sections. 


Mr. Breithaupt: Is there a written contribution that you 
have? 


Mr. Hebb: No. My presentation is an oral one. 


Let me begin by saying that I appreciate the invitation to 
appear before the standing committee to explain the role of the bar 
association in the development of Bill 6. I should like to express 
the appreciation of the bar association for the opportunity to 
comment on various drafts of the bill before it was given first 
reading in the Legislature and as it has progressed through the 
legislative process to date. 


We feel it is important that representatives of the legal 
community review at an early stage your legislation and the 
significance of Bill 6. I am chairman of a volunteer committee of 
15 members of the business law section of the bar association's 
Ontario branch. The members of the committee are specialists in 
corporation law practising in Toronto. The committee includes one 
academic. 


I should like to very quickly mention the names of the 
committee members so you have some idea of where they come from. In 
addition to my partner Brian Levitt, who served as secretary of the 
committee, the committee includes Frank Iacobucci, dean of the 
faculty of law at the University of Toronto; Peter Jewett of Tory, 
Tory, Deslauriers and Binnington; Alex Langford of the Miller, 
Thomson, Sedgewick, Lewis and Healy firm; John Langs of Fraser and 
Beatty; Jon Levin of Faskin and Calvin; Donald Mattheson of Miller, 
Thomson, Sedgewick, Lewis and Healy; Rick McIvor of Blake, Cassels 
and and Graydon; Richard Shaw, Black and Associates of Calgary, 
formerly with McCarthy and McCarthy of Toronto; Jim Spence of Tory, 
Tory, DesLauriers and Binnington; Lorie Waisberg of Goodman and 
Goodman; John Warren of Borden and Elliot; Martin Wasserman of 
Goodman and Carr; and Brian Westlake of Blake, Cassels and Graydon. 


The members of our committee have given advice on the bill in 
its various stages of development on an informal basis. By that I 
mean that our recommendations to the ministry have never been 
approved by, the Canadian Bar Association in any formal sense, so 
our advice\has been really the advice of the group of hopefully 
representative practitioners who were put together to give advice 
on this informal basis to the ministry. It does not represent a 
formal position of the bar association. 


Brian Levitt and myself and other members of the committee 
will endeavour to be in attendance throughout your hearings this 
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week in case that will be helpful in connection with questions you 
may have about the bill in view of our "association" with the 
drafting of it. This committee was formed for the sole purpose of 
considering and advising on this bill. Up to thie time) our advice 
has been given solely to the officials of the ministry charged with 
preparationnofinuthesbils. 


Our advice has been mostly on technical legal matters and 
this is a very important point that I would like to make. Generally 
speaking, the committee did not get involved in policy matters of 
major significance from a business point of view as opposed to a 
legal point of view. Our objective was to make the bill workable 
from a technical legal point and so we generally did not take a 
position on major policy matters, except where policy position 
appeared to us to be problematic from a technical perspective. 


Our committee's involvement with the bill began in April 
1979. The initial draft of the bill was prepared. by officials of 
the companies division of the ministry and the committee was given 
that draft for review in the spring of 1979. We met on a weekly 
basis from April to June in 1979. In June we submitted a report of 
over 200 pages to the ministry in which not only were specific 
changes to the ministry's draft suggested, but we drafted the 
Changes that we wanted. 


The draft bill was extremely revised as a result of our 
report. It is fair to say that the ministry found our approach of 
actually drafting the recommended changes to be extremely helpful, 
and £Lromsourapoint of- view; although thisiwasse dot ofsvwornk a2 
think this approach enhanced the likelihood of our recommendations 
being adopted by the ministry. 


I think it is an approach that I would recommend to some of 
the other people who submitted briefs. I read through several of 
the written briefs that are going to be presented to you. The 
discipline of trying to actually draft the recommended changes is 
often very valuable in terms of working through the ideas and 
producing a more refined recommendation. 


The bill was first given broad public circulation in December 
1979 as a draft bill. It was again published in exposure draft in 
June 1980. In December 1980 the bill was given first reading in the 
Legislature. In April 1981 again it was given first reading. Our 
committee advised the ministry on the changes made in each of these 
four versions of the bill. Similarly we have advised the ministry 
on the amendments to Bill 6 that you will be receiving in a few 
minutes. 


After submitting our report to the ministry in June 1979 on 
the initial draft of the bill, we advised the ministry more 
informally on the next four versions by meetings, telephone 
conversations and correspondence, and we continued to draft changes 
in the bill that seemed appropriate. A particularly intensive time 
for our committee was during the first half of 1980 when a smaller 
group of members of the committee met on a weekly basis to review 
the whole bill again. 


Let me make some general comments on the new act. The new 
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act, aS you know, would replace completely the existing Business 
Corporations Act, which became law a little more than 10 years ago. 
Although the existing act is considered an advanced statute, both 
in terms of shareholders' rights and in terms of management 
Flexibility, it is the view of many who work with the existing act 
that it has been surpassed, at least from the perspective of 
Shareholders' rights, by the Canada Business Corporations Act, 
which was passed by the federal Parliament in 1975. The new act may 
be seen as an‘effort by Ontario to catch up to the federal 
Corporations Law. 


As the Canada Business Corporations Act-- 


Mr. Renwick: The 1975 federal act was an attempt to catch 
up with Ontario. 


Mr. Hebb: Or overtake. As the Canada Business 
Corporations Act is the principal inspiration for the new act in 
Ontario, the bill reproduces verbatim, to a considerable degree, 
provisions of the federal statute. However, in a number of areas, 
the new act follows the language or concepts of the existing 
Ontario act, or modifies in minor respects the language or concepts 
of the federal act. The government's objective in developing the 
new act appears to have been to give Ontario better corporations 
law through combining what were considered to be the -best 
provisions of the federal act and of the existing Ontario act. 
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As I said before, although our committee did not generally 
get involved in policy matters of major significance, there is one 
broad policy area I should mention where our committee did take a 
strong position. We expressed very strong support for a move 
towards uniformity in Canadian corporate law represented by the 
bill, in that it follows in many respects the federal Canada 
Business Corporations Act. 


Many of the changes we suggested to the ministry were 
designed to achieve greater uniformity between Ontario and federal 
corporations law. As a general rule we pressed Ontario to adopt the 
federal provisions, except where we had identified technical 
deficiencies in the federal legislation, or where we believed that 
the existing Ontario provisions were, for some reason, conceptually 
superior to the corresponding federal provisions, either from the 
point of view of shareholders' rights or management flexibility. 
One instance of that technical point is that we encouraged Ontario 
to retain its theory involving the conversion of shares which we 
considered as a superior approach to the federal theory. In that 
instance we moved away from the general approach of uniformity. 


We had considerable success in persuading the ministry 
officials'*to follow tederall Vaw. Tquess’ though *itis ‘falr to’ say 
we would like to see even more by way of uniformity in the bill 
than was the ultimate result. 


I said at the beginning that the bar association appreciates 
the opportunity to participate in the development of the bill. We 
think it is vital that the government commit itself to making 


me 


amendments to the new act on a regular basis, that is every year or 
two, so the new act stays up to date and significant reforms do not 
have to wait for a brand new corporations law in another decade or 
SO. 


In this regard our committee has had discussions with 
ministry officials regarding the establishment of a standing 
committee of the Canadian Bar Association that would have the 
mandate of making recommendations once a year to the minister as to 
appropriate amendments to the act. This proposal has been accepted 
informally by the ministry officials and we would hope to get this 
implemented following the advent of the new act. 


I would now like to turn to partner Brian Levitt and ask him 
if he would discuss some of the principal areas in which the new 
act adopts provisions of the Canada Business Corporations Act and 
also a few of the areas in which the new act continues to follow 
provisions of the present Ontario law which differ from those of 
the present federal law. I think to some degree this will respond 
to Mr. Renwick's concern about picking up the significant changes 
between the two acts. 


Maybe before we go on to Brian Levitt, are there any 
questions anyone wants to ask me or do you want to wait until the 
three of us are finished? 


Mr. Chairman: Yes, I think so. In fact various members of 
the committee may want to briefly interject to get clarification 
from time to time. 


Mr. Levitt: I would certainly welcome that. I would 
propose to deal with three areas of the bill more by way of example 
because it would take quite a bit of time to go through the whole 
bill an this. detail. 


But just to give the members of the committee a sense of the 
approach that has been taken with the bill where the CBCA, the 
Canada Business Corporations Act, has been followed and the nature 
of the minor amendments that have been incorporated. We could of 
course go through the whole bill, but that would take quite some 
time. I thought the areas I might touch on would be the areas of 
corporate finance, since there has been’ quite a bit of discussion 
about that in briefs, the areas of shareholders' rights, which are 
always of interest, and the transition provisions; that is, the 
provisions for the superseding by the new act of the old act and 
what its implications will be. 


I would propose to refer to section numbers. If the 
discussion becomes too detailed, please stop me. 


In the corporate finance area I think the approach that has 
been taken in the bill is to substantially adopt the corporate 
finance provisions of the Canada Business Corporations Act. These 
provisions are found generally in the sections of the act 
following, in part III, section 22 and following, and particularly 
the key sections relating to the types of shares that corporations 
can have, all being in registered form and without par value, and 
the manner in which shares are to be issued and the consideration 
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for which they can be issued is covered by section 23. Bill 6 
follows, almost word for word, the CBCA. 


Some variations that the committee might wish to note are, 
for example, subsection 23(4), which continues the practice which 
was found in the existing Ontario Business Corporations Act in 
subsection 42(5) of that act, of requiring that where shares are 
issued for a consideration other than cash the directors make a 
determination as to the value or the minimum value of the property. 


The CBCA, while permitting shares to be issued either for 
cash or noncash consideration, does not expressly require the 
directors to make a determination as to what the cash equivalent 
value of the consideration is where the consideration is not in the 
form of cash. 


Subsectione42(5) of the existing Ontario act did contain “such 
a requirement and that requirement has been carried through on the 
basis that it is a helpful requirement, certainly for practitioners 
who have to give opinions as to whether the act has been complied 
with, because it helps to demonstrate that the requirement of the 
act that where shares are issued for noncash consideration that 
consideration have a cash equivalent value which is at least equal 
to the cash the corporation would have received if the shares had 
been issued for cash, has been complied with. 


Another minor but important variation from the CBCA is found 
in subsection 24(7). Under the CBCA it is possible, by resolution 
of shareholders, to cause amounts to be moved in the accounts of _- 
the corporation from the surplus accounts to the share capital 
accounts, the so-called stated capital accounts. The effect of 
making that movement under the tax law is that the shareholders get 
a deemed dividend, the holders of the shares to whose stated 
capital account the amounts have been added get a deemed dividend 
and it is a taxable event for them. 


Under the CBCA it is possible for holders of voting shares to 
cause amounts to be added to the stated capital of nonvoting 
shares; thereby you would have one class, in effect, voting a 
deemed dividend to another class, causing a taxable event for the 
holders of the other class of shares. So, subsection 24(7) of the 
bill provides that where it is proposed that an amount be added to 
the stated capital of a class of shares, any class that is/ 
specially affected vote separately. So in the example I gave, the 
shareholders of the class to which the amount was being added would 
have a separate class vote and therefore be able to vote for or 
against it, as the group most affected by it. 


Mr. Breithaupt: In that instance, would the simple 
majority of shareholders in that class be sufficient to deny the 
addition of that amount? 


Mr. Levitt: No, it would have to be a two-thirds majority 
because it is a fundamental change. It is a fundamental change 
under section-- 


Mr. Breithaupt: To reject that addition, if such were the 
case, Ore co-= 
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Mr. Levitt: Thatoads pightiawt) wouldtake sewoitthirds to 
acceprwit. 


Mr SSEre th apes *vYesr 
Mr « ‘Levi Gt: (SOA An? ebiect== 


Mr. Breithaupt: The presumption being that it would 
likely be something that would be acceptable. 


POMS Oitai. Mite 


Mr.) Levitt That rerraght pébut rhaltiwastunacceptable sto 
the holders of 34 per cent of the shares of the class that was 
especially affected, it couldn't be carried out, no matter who else 
Was “VOCINGt in savour OLml ys 


Mr. Breithaupt: Fine, thank you. 


Mr. Levitt: Another corporation finance provision that 
has received some attention is the financial assistance provision 
found in section 20 of the new act. This is a provision which 
permits the corporation in certain circumstances to give financial 
assistance for the acquisition of its own shares. The provision 
found in the bill here with some very minor modifications reflects 
section 42 of the Canada Business Corporations Act provision. 


An example of the sort of minor changes that have been made 
is found if you look at section 20. The general principle 
enunciated by section 20 is that a corporation may give financial 
assistance to shareholders, directors and officers for any purpose 
and to any person for the purpose of acquiring its shares where, 
after giving such assistance, the corporation would still be 
solvent. So that this is basically a rule for the protection of 
creditors. 


There are certain exceptions to that rule found in 20(2), 
that is Situations in which the corporation can give this type of 
assistance. They include, for example, financial assistance given 
by a parent company to guarantee a subsidiary's obligations, 
guarantees by wholly-owned subsidiaries to their parent 
corporations and assistance to enable employees to erect or acquire 
a dwelling for their own occupation or to purchase shares of the 
corporation. 


In the CBCA, the exception for the purchase of shares, 
subsection 2(e) (ii) requires that for a plan to be eligible for 
that exception the shares have to be purchased by a trustee for the 
benefit of the employees. I think it has been found in practice 
that 1s just an impediment. It inhibits the flexibility of the plan. 


Mr. Breithaupt: With respect to the financial assistance 
matter, is the giving of the guarantee itself deemed to be 
financial assistance when it is given or only if it is called upon? 


Mr. Levitt: No, it is when it is given on the theory that 
without it--it is when it is given, I would say. 


ie 


Mr. Breithaupt: It is presumed to have some value in the 
fact of being given, whether it is called upon or not? 


Mireebevitt., (iat senvont . 


Mr. Breithaupt: I guess there is very little way 
otherwise to police the whole thing in a practical way. 


Mr. Leviit: Precisely, because it is too late when it is 
called on. If you couldn't determine whether it could be given 
until it was to be called on, the person who accepted the guarantee 
would never know what its value was until he had to call on it and 
then he might find at that point it was determined it couldn't be 
given and therefore was not valid. In order for the guarantee to 
serve its usual purpose, which is to induce somebody to make a 
loan, that person making the loan has to know from the outset that 
VEehnerevershnas-ctorcal on-1t, ne Will be able to call on itt To 
answer your question, the validity is established at the time it is 
given and that is when they have to meet the test. 


Mr. Chairman: Section 20(2) (e) (ii) right at the very end, 
"to purchase shares in corporations both issued and unissued" is 
referring to both of those, am I correct? 


Mr. Levitt: Yes, it is issued and unissued. 
Mreepletenaupes Wiete vere the plan emay Der 
Mr. Levitt: Whatever the plan may be. 


Mr. Breithaupt: Including the commitment they would be 
issued later? 


Mirae vrce: Yes, alc owould include that.e thar, wasvail I 
proposed to deal with in the corporate finance area. If there are 
any guestions, I could respond to them. 


Mr owSpensieri: If I wish to block the giving of a 
Guarantee by a corporation, is my only cause for blocking it 
contravention of this section, or would I have other-- 


Mr ebevitt:. No pwith iiteisecontraryotoywnat, could be 
described as generally accepted practices, you could take advantage 
of the oppression remedy. That is a new Shareholder's right. 


Mr. Spensieri: That is in addateon- to. 


Mra. Levitthnathaterseright.«This 1s, Simplysa 
constitutional section. It defines the powers of the corporation to 
do or when it can do certain things, but it is overridden by all of 
the remedies, or can be overridden by all the remedies that are in 
thesbacki of:.thexact. 


Mr. Spensieri: That would otherwise be available. 


Mr. Levitt: That are otherwise available. That are 
generally available. For example, we might just follow this up 
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because it is a good example of the oppression remedy which is a 
new addition to this act. Tt ls section 246 of tie <biLi. 


Let us take the example that has been posed. We could imagine 
a case in which the directors were going to grant themselves loans 
to purchase new shares to be issued by the company because somebody 
was making an offer and they were trying to fend it off by issuing 
more shares and they were going to use the company's assets. Let us 
just assume that they could meet the section 20 test--I suspect 
they could not in that situation but let us assume they could--a 
Shareholder who felt that was not right could make an application 
to the court under section 246(2) and he would allege that the 
business or affairs, say 246(2)(b) the business or affairs of the 
corporation are being, or are threatened to be carried on ina 
manner that is oppressive or unfairly prejudicial to the interests 
of a security holder, which would be another shareholder. 


So that there is the addition of the words, "or are 
threatened." The oppression remedy is a lift from the CBCA, and the 
CBCA provision is derived from a provision of the United Kingdom 
Companies Act. There have been some modifications made to the 
oppression remedy and I think the addition of the words "or are 
threatened" would give you the right to go to court and pre-empt 
the issue or the making of that loan or the issue, because you 
would say that "I found out that this was going to happen, and I 
want an injunction to stop them." 


You will notice that under section 246(3) the court has very 
broad powers. There is a list of a whole number of things the court 
can do and they are all without limitation. 


Mr. Breithaupt: It is interesting looking at the first 
subparagraph of section 246, just since we happen to be there. My 
reading of that would be that all three would have to apply to the 
court. Why woulda” that not’ Say a “complainant; “the tdirector, or, in 
the case of an offering corporation, the commission may apply? It 


seems a major stroke for liberty if we are able to change an and to 
an Or) Dut== 


Mr. Levitt: I think actually you are making a point. 
Mr. Breithaupt: Our work may not be in vain. 


Mr. Levitt: I think if you changed the and to an or, the 
result will be that in the case of an offering corporation it would 
be arguable that the complainant could not apply. 


Mr. Breithaupt: Perhaps it is a fine point for 
legislative counsel. Maybe we should tag that--246(1). It is a 
point that just may be looked at later. 


Mr. Howard: This was done deliberately. It may be a 
complainant of a nonoffering or nonpublic corporation, and the 
director would act on his behalf. If it is a public corporation the 
commission would apply to the court. The director and the 
complainant would apply in one case, the complainant and the 
commission would be applying in another case, or the commission 
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alone, or the director alone. I think that is the sense that we 
trvedsetoimakecoutlofait. 


ll asm’? 


Mrs Breithaupt: That does not make sense to me. 
Mr. Howard: We deliberately did not want it disjunctive. 


Mr. Breithaupt: But having it conjunctive that way, to me 
it means that all three are involved in order to apply. 


Mr. Howard: They could well be, but it would not 
necessarily be. 


Interjection: I would interpret that as being permissive, 
that all three may apply or any one of them may apply. It looks to 
me that it is meaning that all three must apply if any one applies. 


Mr. Breithaupt: It sure does, but we will comment on that 
later. It is something to think about. 


Mr. Chairman: May I then, when that is being brought up 
with the "and/or," since we are jumping all over the place, look at 
section 98(1). There is an "and" there, and again I am like Mr. 
Breithaupt. I would have thought it would have meant "and/or," and 
perhaps since this is ringing bells with me, can we clarify this 
distinction between the "and" and the "or" at this point because it 
is in more than one place obviously. 


Mr. Howard: Section 98? 
Me wChalirmanzaYes7i thes 4and”).at: thewendio£! 98 )) (a) 


Mrs Gevitts’ Mi -thinkiingthis case thepfand’"\is correct 
because if it said "or," the shareholder would arguably be in the 
position of having to elect either to submit the proposal or to 
attend the meeting and talk about it there. 


Mr. Chairman: However, if you use the word "and," the 
implication in (b) is he would have been entitled to submit. That 
implies that he did not submit a proposal. 


Mr. Hebb: It is precisely because of this sort of 
discussion that people have invented "and/or." This is the perfect 
case for "and/or," so as to avoid either of those interpretations. 
These are alternatives and, at the same time, they can be used 
together. 


Mr. Chairman: I am lost. There is an implication in (b) 
that he has not made a proposal and (a) is that he did make a 
proposal, so you have them hooked up by an "and" which says you 
make a proposal and then the implication you do not. Will somebody 
give an explanation or clarification for me on that? 


Mr. Mitchell: Mr. Chairman, it may be that you are 
seeking some response from the representatives that are appearing 
before the committee, but we can deal with that when we deal with 
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clause by clause. I have asked Mr. Howard to make particular notes 
of these points that are being raised. 


Mr. Breithaupt: That is exactly the kind of thing that we 
have to be precise about, of course, as to what is wanted when 
there are choices, whether both must be attended to, or whether one 
has priority over the other, or whether either can be done without 
the other, °and®it @s avmosteditficubts thingaxtoudratt: 


Mr. Chairman: From a simplistic sort of country solicitor 
point of view, there is the simple "and/or," which is pretty basic. 
IT ameva Little ata loss here as to Jthe "and/or #o.and’ liwonder if 
there is a philosophy we can clear up at the beginning which will 
clarify the whole procedure. Should we leave it for clause by 
clause? 


Mrs Breithaupt:.1t,is.going,to.be very, difficult. co;do. 


Mr. Chairman: Mr. Howard suggests clause by clause, and 
Maybe we will defer to him. Thank you. Sorry for jumping in there. 


Mr. Renwick, you had a point. 


Mr. Renwick: I do not care when we take it up, but I have 
a guestion about section 20. 


Mr. Chairman: I have certainly interrupted the line of 
Enoughe? 


Mr. Hebb: I was just going to comment that, for what it 
is worth, this is an exact lift from the Canada Business 
Corporations Act. If there is a clarity problem, that is in the 
present Canada Business Corporations Act. It does not mean we 
should not fix it here, but that is the origin of this particular 
judgement about "and" versus "or," so we have to be considering 
that Situation as to why this section as it is phrased is with us 
for the continuity and similarity requirements which may be more 
important than an actual interpretation that we might presume to 
give. 


In fairness, when the CBCA first came out, it had many 
clauses which were less than perfect therein and, therefore, I am 
not sure that by simply following that blindly is going to lead us 
anywhere but to a blind alley. Correct? We do not want to follow it 
necessarily as the-- 


Mr. Hebb: No, I agree. As I said before, I am sure the 
legislative counsel has specific rules on this very point and they 
will tell you immediately that this is the way they always handle 
this sort of situation or this is the way they do not, that it is 
not the way to do it. | 

Mr. Renwick: Before I comment on section 20, I ama 
little bit concerned about where we are going, not with the 
presentation which is perfectly in order with me, but it does seem 
to me that if we are going to be--and I guess I come back to my 
attempt to get some clarification about what we are doing--is it 
conceivable that we could get copies of the Canada act for each 
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member of the committee? Is it possible that we can get pamphlet 
copies--if there is one--of the present Business Corporations Act? 


The latest one I have is 1978. It seems to me that if we are 
going to be constantly directed to sections which are copies of 
federal sections, we should have the Canada Business Corporations 
Act available to us. I certainly think that we should have copies 
of the existing Business Corporations Act available to us, rather 
than to find it in the revised statutes or to photostat it. 


Mr. Chairman: We will try to have them here at two 
olclocks 


Mr. Renwick: I just think it would be helpful to us. I am 
concerned--perhaps you would consider this, and I hope Mr. Howard 
and his advisers and Mr. Wells would also consider it--I am 
confused about section 20 in the, I believe, clarity of the 
drafting of it. Let me put the bald statement and then tell me if I 
am incorrect in my understanding. 


Why should a corporation be able to give financial assistance 
by way of a loan to an employee to enable that employee to purchase 
Or erect living accommodation for his or her accommodation, if 
there are reasonable grounds for believing the corporation is, 
after giving the financial assistance, would be unable to pay its 
liabilities as they become due? 


To put it another way, you will note at the beginning of 
subsection (1) it says, "Except as permitted under subsection (2), 
a corporation...Shall not give financial assistance by a means of a 
loan"--to any employee--"where there are reasonable grounds for 
believing that, (c) the corporation is or, after giving the 
financial assistance, would be unable to pay its liabilities as 
they become due," and then you accept, as one of the exceptions, 
the provision of a loan to enable the person to buy a house, even 
though that would result in making the Pee STO I, unable to pay 
its liabilities. 


Let me just make the point. I have only selected one instance 
of the exception. It could be applied to each of the others, but I 
thought perhaps that would express it as clearly as I could. Am I 
wrong in that interpretation of what this says? 


Mr. Levitt: Your interpretation is quite correct that the 
exceptions are forms of financial assistance which can be granted 
without regard to the solvency test. 


Mr. Breithaupt: Therefore, priority pledge of the 
assistance-- 


Mr. Levitt: Let me-- 


Mr. Renwick: My recollection of the history of this 
section is obviously faulty, at this point, but as I understood it, 
the solvency test was not originally a part of this section. There 
was a specific prohibition against giving financial assistance and 
then there were certain exceptions. There was an overall, general 
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statement that a company cannot do anything which would have the 
effect of making it insolvent. 


The introduction of the solvency test into the prohibition 
has led to considerable confusion in this section because the 
solvency test obviously should apply to any loan or any financial 
assistance. That would be my view. Then, provided it did not make 
it insolvent, there would be specific areas in which financial 
assistance could be given, namely, those which are listed and that 
would be the exhaustive list. I only raise it because I think there 
is something wrong with it. 


11230 acme 


Mr. Levitt: I would be quite happy to respond to it, if 
it is in order, not in an argumentative sense but in an explanatory 
sense. The existing act in section 16, which is the existing 
Ontario act, which I think will be 15, if this is the 1980 revised, 
either 15 or 17 in the old Revised Statutes of Ontario, is in the 
form that you recollect it. There is a blanket prohibition with 
certain exceptions. 


The exceptions are without regard to a solvency test so that 
I think in effect this does not represent a change, because under 
the old act if a corporation were to have devoted a substantial or, 
indeed, all its assets to one of the permitted forms of financial 
assistance, that would have been a transaction that did not 
contravene the section so long as it did not contravene it in any 
other way. 


Mr. Renwick: I do not disagree. I just think the 
introduction into this section of the solvency test has led to 
anomalous results because I have no problems with the exceptions, 
but I do not think any of the exceptions should be permitted if, as 
a result of exercising any of the powers given by way of exception, 
the result will be to make the company insolvent. I think I am 
pointing to a drafting problem rather than an argumentat of 
Substance about it. 


Mr. Levitt: Except that you could take the case of the 
housing loan as one, but look at (da), financial assistance to a 
Subsidiary. It is quite a common corporation structure to have a 
holding company and then a number of operating companies. You might 
have all the assets of the holding company pledged to support 
guarantees of the indebtedness of the operating company. I would 


have thought, without getting into policy, that should not be an 
offensive-- 


Mr. Renwick: All I am saying is it appears to me there is 
a problem when you introduce the solvency test into this section. I 
agree that it should be introduced--and I noticed Mr. Hebb shook 
his head--and I used the obviously extreme example, but I think it 
applies in each of the exceptions if the action taken renders the 
corporation insolvent, then it does not appear to me that the 
action should be taken. 


Mr. Hebb: What I shook my head about was your assumption 
that this was a drafting problem. It is not a drafting problem; it 
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is entirely a policy question. This section has been taken 
virtually verbatim from the comparable provision of the Canada 
Business Corporations Act, which in turn stemmed from the 
recommendations of the Dickerson report which led to the Canada 
Business Corporations Act. That report recommended as a policy 
matter that this sort of latitude be permitted; even in the case of 
insolvent companies. 


All I am suggesting to you is simply that it should be 
addressed solely on a policy basis. This is a very deliberate 
exception which was thought to be justifiable in insolvency 
Situations. 


Mr. Levitt: To follow that up, one of the reasons that -it 
was thought to be justifiable was that the Dickerson report also 
recommended the introduction of the oppression remedy which is 
available to creditors. 


Mr. Renwick: Which is not a great deal of help if the 
money iS gone. Perhaps if there is a reference back to a Dickerson 
report which led to the Canada Business Corporations Act and now we 
are adopting it, we should have that specific decision or 
recommendation of the Dickerson report. 


EERVtCis%a ‘policy question; and’ when I raised it Idid' not 
think@fiorvasmonent '1rt was F?alrpolrecy question. “LEW“itsrs a “policy 
decision that these kinds of financial assistance will be permitted 
even where they render the corporation to be insolvent, then it 
~seems to me that we have to look at it closely. So I would ask that 
we get that particular recommendation of the Dickerson report so 
that.when we come to the clause by clause portion of the bill, we 
can deal with this guestion. 


I emphasize again that my comment was not thought to bea. 
policy one. It was thought to be the anomalous Situation of a 
company lending money to its employees to buy homes at the point 
when the act of lending the money would make the company unable to 
meet its liabilities as they currently become due. I think it 
applies to some, at least, of the other exceptions. Whether it 
applies to all of them I am not so certain. 


It seems to me that, for example, subsection 2, item (a), is 
in a different category to item (e). I have a sense that the 
intercorporate relationships, that is, subsidiary bodies and 
holding bodies, would reguire some analysis. I am not certain about 
item (b) of subsection 2. It seems to me that that is a pretty 
risky operation, if, as a result of making that financial 
assistance available, the corporation would then become insolvent. 


There are many implications to it and I think it has to be 
looked at. If it is a policy question, well, let us deal with the 
policy question? If it®°is, as*I*thought it was, a drafting problem 
consequent upon the introduction of the solvency test, then let us 
deal with it that way. But we can defer it until we get to it in 
the clause by clause. 


Mr. Chairman: Mr. Coombs had a comment and then perhaps 
Mr. Howard. 
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Mr. Coombs: Just to follow up on what Mr. Renwick was 
saying, you do have to bear in mind that some of those issues that 
you are raising, Mr. Renwick, would be dealt with by the applicable 
bankruptcy laws as well, and the rights the creditors have under 
the federal legislation in that regard and provincial (inaudible) 
legislation and so on. It is a much broader issue than just-- 


Mr. Renwick: I understand that. I just think it is 
anomalous that we should be passing, or considering passing, a 
section with this change in it which allows the kind of results I 
am speaking about. I am not suggesting for a moment that a creditor 
Or any other person would not have the normal rights in the event 
of a bankruptcy. 


Mr. Levitt: Indeed he would also have the rights-- 


Mr. Renwick: It is difficult to get the money back in 
many cases. 


Mr. Levitt: He would have rights under the oppression 
remedy though in addition, because the oppression remedy 
specifically authorizes a court to set aside transactions if they 
are oppressive. 


Mr. Renwick: I understand that, that there are remedies. 
I am suggesting that it may not make sense to permit the activity 
in the first place. 


Mr. Howard: Briefly, the policy decision that was taken 
was to be uniform with the Canada Business Corporations Act, and 
here we are following exactly what they have in their act and they 
have had five or six years' experience with this. It is not only 
Ontario “thatiiitstfoliowing chisvolanthinkhyouswiitetind @feyousdo0k 
at the new Alberta act, it is repeated word for word there too. 


Now, I appreciate your point-- 


Mr. Renwick: There have been many occasions, Mr. Howard, 
if I may with great respect, where you can repeat an error time and 
time again. It does not give it any sanction of validity. There is 
no point in this committee sitting to consider the bill if every 
time we raise a question that needs an answer, we are told that the 
decision has been made that it is to be uniform. 


Mr. Breithaupt and I with our military experience know that 
one has to lock-step occasionally, but not all the time. And you do 
not have to walk over the cliff together just because some junior 
Subaltern has drafted an order which has been incorrectly 
interpreted. I think we have to get that clear at the beginning. If 
the policy decision is that this is going to be uniform, fine. I do 
not want, however, my position associated with stupidity, and I 
thinksit isastupids ha 


I did not want to make the question that firmly, but for a 
company to lend 10 of its employees each $100,000 by way of loan to 
buy a house when the net effect of lending that $1 million will be 
to make the corporation insolvent, I do not care whether it is in 
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the Koran or the Bible, I want to know why that result would 
follow; and this, in my reading, is what this permits. 


Lbv20) an me 


pe. Howard: All I am suggesting, Mr. Renwick, is that a 
policy decision was made at the time. In this committee, it may be 
that a new policy decision will have to be made. 


Mr. Renwick: I am delighted to hear that and I know Mr. 
Eaton enjoys that. 


Mrs Mitchell: Mr.<Renwick,; if<Iimight just jump-in-here 
at this particular point: I recognize the concerns you are raising 
with respect to section 20 and Mr. Howard and Mr. Wells will 
perhaps review it and be able to respond more fully to that when we 
get into clause by clause. We shall take that as a task. 


Mr. Levitt: It's getting a bit past time here. Shall we 
continue? 


Meer Chait man:-\OUsCarrycon, LE you will, please. 


Mr. Levitt: We are going to start with a brief overview 
of shareholders' rights under the new act, again just with a view 
to seeing the areas in which, while following the CBCA, minor 
amendments had been made to BS Ce RNS Ontario practice or to improve 
upon the CBCA. 


We have already dealt with the oppression remedy. I think 
another important shareholders' right is the derivative action. 
This is the right for a shareholder to bring an action, not in his 
Own name, but in the name of the corporation and it is generally 
necessary where those who control the corporation are carrying on 
its affairs in a way that is unfair to the corporation as opposed 
to any particular shareholder. But because the wrongdoers are in 
control of the corporation, the prejudiced shareholder can cause 
the corporation to commence the necessary legal proceedings. 


The existing OBCA has provision for a derivative action in 
section 97, which was introduced in the 1970 revision of the OBCA, 
and it did not have a very happy experience in the courts, since it 
was quite narrowly construed. So a revised form of derivative 
action, that is section 244 of the bill, has been adopted, and it 
is closely patterned on section 232 of the CBCA. 


Mr. Renwick: What was that section? 


Mr. Levitt: Section 244 of the bill, and section 232 of 
the CBCA is the companion provision. 


In the area of calling meetings, the existing act contains a 
provision whereby shareholders can requisition the holding of a 
meeting to take some action required to be taken by shareholders, 
for example, to amend the articles. This is again a situation where 
those who control the corporation refuse to do it; and since 
shareholders' meetings are generally called by directors, there was 
a provision in the existing act and there is a provision in the 
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CBCA and in the bill, which permits shareholders to requisition 
meetings. The relevant sections are 104 in the bill, 137 in the 
CBCA, and 99 in the OBCA. 


The important difference I want to draw to your attention is 
in the question of reimbursement for expenses. Calling a meeting of 
shareholders of a public company can be a very expensive 
undertaking, depending on the size of the company; the cost of 
complying with proxies, solicitation requirements, hiring of halls, 
legal advice; *printingPof circulars and#alv the *rest-of 21 t; that 
can run to tens of thousands of dollars. 


The existing OBCA provides that the shareholder who called 
the meeting had his expenses paid by the corporation unless the 
Shareholders at the meeting he had called voted against it. Of 
course, this was not very helpful where the majority shareholders 
refused to call the meeting in the first place, because they made 
it known to anybody who was going to call a meeting using this 
provision that shareholders would certainly vote against 
reimbursing him. So it was not very helpful to a majority 
Shareholder in certain instances. 


The CBCA has a Similar provision, but in the bill, section 
104 provides that the person requisitioning the meeting shall be 
reimbursed unless he is acting in bad faith. So the bill has 
provided an additional protection to a shareholder seeking to use 
this mechanism to call the meeting by putting it beyond the power 
of the majority shareholders to deny him the right to have his 
expenses reimbursed by the corporation. It is simply an objective 
question as to whether he is acting in bad faith. 


Another area where the bill has substantially broadened 
shareholders' rights is that of appraisal rights. Section 98 of the 
existing Ontario act provides limited appraisal rights, that is, 
the right of a shareholder to require the corporation to purchase 
his shares because of some fundamental change that has taken place 
in the nature of the corporation's affairs. The existing act in 
section 98 restricts that right to private corporations in only two 
or three circumstances. 


The theory behind restricting that right to private 
corporations was, if you were shareholder of a public corporation 
and you were unhappy about what was being done and there was a 
market for your shares and you could sell, the market value was 
thought to be the fair market value. When the CBCA introduced its 
appraisal rights, which are found in section 184, they were made 
applicable both to private and public companies and also the range 
of circumstances in which they were available to shareholders was 
Substantially broadened. The new act, in section 183, provides 
appraisal rights for shareholders of both private and public 
companies in substantially the same situations as the CBCA provides 
them. A 


In the area of investigations, the existing act in section 
177 contains an investigation provision. The bill in section 159 
has adopted substantially the same form of investigation provision 
as the CBCA, the major difference being that, under the CBCA, the 
director who is the chief administrative official can commence an 
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investigation or apply for the commencement of an investigation, 
whereas under the bill the director would not have that role. 


bn Sthearea-of compulsory acquisitions, the bills contains in 
section 186 a provision substantially the same as section 199 of 
the CBCA, which provides that where an offer is made for the shares 
of a corporation and more than 90 per cent of the shares for which 
the offer is made or tendered in acceptance of the offer, the 
offerer has the right to acquire compulsorily the remaining 10 per 
cent. This is a provision that United Kingdom companies have had 
for a long time and a number of the American jurisdictions. 
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Based on the experience with section 199 of the CBCA, some 
minor amendments were made to section 186 of the OBCA, for example, 
in the area of making provision for application to a court to 
require the offeror who is affecting the compulsory acquisition to 
put up security for the compulsory acquisition price. The CBCA does 
not provide for that. There is no compulsory acquisition provision 
in the existing OBCA, no comparable provision. 


There is a brand new provision in the bill that is not found 
in, thesGbGAVereciseunique: tosethe bili, andeitsis found cintsection 
187, and is the mirror image of the compulsory acquisition right I 
just spoke about. That is a situation in which somebody has 
acquired 90 per cent of the shares of the corporation, but does not 
choose to make the offer for the remaining 10 per cent. 


Any of the remaining 10-per-cent holders can cause the 
corporation to purchase their shares. Whereas, under the CBCA, a 
person who acquires 90 per cent of the shares simply has the option 
to acquire the remaining 10 per cent--he does not have to--under 
the bill, that person not only has the option but can be required 
to buy by those who want to sell. 


A circumstance in which that might become useful is quite 
often when takeover bids are made. If they are made during the 
winter sometimes people are out of the country, or can't get their 
certificates out of the vault, or whatever, and they miss out on 
the original offer, or maybe they miss out on the follow-up offer, 
so this would provide them with an additional measure of security. 


A procedural shareholder right that has been inserted in the 
billmis?found in section 168. It is modelled on. section 170 of the 
CBCA, which provides that in the circumstances enumerated--and they 
are all fundamental changes of various kinds, amendments to the 
articles, what have you--separately affected classes have the right 
to vote separately. It is possible under the existing act to create 
shares that are nonvoting in any circumstances, except for the 
liguidation of the company, and those shares, if they are expressed 
to be nonvoting in the articles, simply cannot vote no matter what 
is being done, other than changes to their own terms. 


For example, if you had a-- 


Mr. Breithaupt: On default of preference payments or 
something. 
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Mr. Levitt: Yes. But if you have a share structure where 
there are two or three classes of shares, say class A, class B, 
class C,sand A. are, senior to 5, 2 senior to C,-andescne © were 
nonvoting in any circumstances, you could change the rights of the 
As under the existing act without the Cs having a say in it. Under 
the: bl ly there asispeciticeprovision, spicy omhlcooweatesection 
168(1) (da), for the Cs to have a separate class vote if you are 
making a change to the As that in some way particularly affects the 
Cs. These voting rights are purely procedural and, therefore, can 
be thought to be pretty mundane. They are the basic protection a 
shareholder has, and this whole question of nonvoting securities 
has raised guite a bit of interest lately. Hearings have been held 
Gn sit. 


Mr. Breithaupt: ¢So asdisadvantage -cannotpbe eforced fon 
those shareholders without at least their concurrence. 


Mr. Levitt: As a class. 


Mr. Breithaupt: Even if voting rights are not otherwise 
available to them. 


Mr. Levitt: That's right. And these provisions, with 
limited exceptions stated in section 168, are provisions that. 
Cannot be contracted out of. In other words, even if the articles 
say the shares are nonvoting-- 


Mr. Breithaupt: Most appropriate. 


Mr. Levitt: I just thought I would make the point that 
even if the articles say the shares are nonvoting, they can still 
vote, with the exception of three circumstances, subsections (a), 
(b), and (e), where it is possible for the articles to provide that 
in those limited circumstances they would not vote. In other words, 
the shareholders can contract out of, can consent to giving up; 
they, can give. up| the, votingeright in. threesor iwtne. eathink. 1t as 
eight or nine different circumstances that are enumerated there. 


Mr. Breithaupt: But not in circumstances over which they 
would have no expectation of ever occurring, which would be perhaps 
a complete change of their rights or some subrogation of them to 
advantages given to other share-- 


Mr. Levitt: No, I don't think» that's-- 


Mr. Breithaupt: It seems quite appropriate that that be 
done. 


Mr. Hebb: They would have to be aware when they bought 
the shares, or should have been aware when they bought the shares, 
of the fact if they had effectively contracted out of these 
particular rights, they would include-- 


Mr. Breithaupt: In some instances. 


Mr. Hebb: --in some instances, they would include I 
guess, Brian, creating a prior ranking or pari passu ranking class 
of shares, exchange reclassification or cancellation and increasing 
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or decreasing any numbers of superior classes of shares. 


I think the most significant point would be agreeing that a 
prior ranking class could be created ahead of your own class. This, 
again, follows the Canada Business Corporations Act and you could 
argue the policy but the main concern here was uniformity with the 
federal approach. 


Mr. Breithaupt: But that ultimate protection I think is 
certainly a satisfactory resolution of what might otherwise be a 
most unfair circumstance. 


Mr elevitt: Lothink 1t is; also -important tompoint:out, fas 
one of the members of the committee pointed out earlier, that 
having exhausted all your procedural remedies under this act, you 
still have the oppression remedy and the derivative action remedy 
which operate independently of the voting. There is a section in 
here--if I can just put my finger on it--that says that in an 
action brought either as a derivative action or as an oppression 
remedy, the court might want to take the fact that the shareholders 
have approved the action as being a bargain, so that having 
exhausted your procedural remedies you always have resort to the 
oppression remedies and the derivative actions. 


I think we are through the main areas. The next area I would 
like to mention briefly is the question of transition, because when 
you bring in a whole new statute like this there is always a worry 
in people's minds about what they are going to have to do to comply 
andewhateity1s going to/costs. iney rare going®to have to get 
LOVOLVECE LEC hate SOLCPOL MCI ETO 


When the CBCA was introduced, the CBCA was passed in 1975 and 
corporations were given five years to file new articles of 
incorporation and in effect reincorporate themselves and those that 
didn't were dissolved on December 15, 1980, but there was a 
five-year transition period during which corporations could choose 
their time to shift over from the Canada Corporations Act to the 
Canada Business Corporations Act and they did that by adopting new 
articles and filing them with Ottawa. 


I understand that led to a significant number of filings and 
it got to be a bit of work for everybody. The approach that's been-- 


Mr. Chairman: About December 1, 1980, weren't most of the 
filings? 


Mr. Levitt: There were a lot made at the end and I 
expect, although we haven't seen it yet, we will be seeing a lot of 
acts to revive corporations. 


Mr. Chairman: Mr. Spensieri mentioned the insurance 
errors and omissions insurers took a beating on that. 


Ll '4240ea sms 
Mr. Levitt: The approach embodied in the bill is found in 


section 274 and the approach is basically that there would not have 
to be a reincorporation filing, but the old act would go out of 
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existence and the new act would come into existence without Ontario 
corporations being required to take any formal steps. Section 274 
simply provides that on the day the act comes into force, any 
provision of the articles or bylaws of a corporation that 
contravenes the bill would be deemed to be amended so as not to 
contravene it. 


I think it is important to note there should not be a paper 
filing burden imposed by the transition. It is also important to 
note that section 274(2) provides specifically that corporations 
may amend their articles to conform to the act. There is no 
appraisal right of dissent under section 183 in respect of 
amendments made under this section. 


One example where a corporation would want to amend its 
articles to comply with the act might be, say, where the articles 
have a quorum provision in them that provides for a quorum that is 
less than the minimum guorum of directors at a directors' meeting 
permitted by the new act. The articles would be deemed to be 
amended to provide the statutory minimum, but it is desirable to 
have the articles themselves, the paper that is shown to lawyers, 
bankers and people like that appear to be in order on its face. 


So a corporation could effect an amendment to put it in order 
on its face and shareholders would not have an appraisal right 
Simply because the corporation was bringing itself into compliance 

—~with the new act. That is consistent with the transition provisions 
in the CBCA, where in effect corporations that were coming under 
the CBCA had one shot at amending their articles without fear of 
the appraisal remedy and that was the time when they continued 
because they could put in the articles of continuance anything that 
would have been permitted under articles of incorporation filed 
under the CBCA. 


Mr. Breithaupt: Along with anything-- 


Mr. Levitt: Along with anything that was required, so 
they could in effect go beyond what was simply required to conform 
to the CBCA. 


Mr. Breithaupt: One time. 


Mr. Levitt: One time. 


Mr. Spensieri: Surely a quorum change is not necessarily 
a housekeeping matter. It could affect substantive rights. 


Mr. »Brerthaupt : ;ltycould. 


Mr. Levitt: It could, but I guess it would be a question 
of bringing it into line with the legislative policy the province 
has expressed in the new act. That is perhaps not the best example, 
but 1t) is) just. thevone, ft. couldasthinkwon, 


Mr. Chairman: Excuse me, may I bring the committee up to 
the moment. Mr. Coombs has agreed to come back since his section as 
a national energy program is severable from the other members of 
CBA. He has agreed to come back tomorrow afternoon at two o'clock 
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and we will push on to the clause by clause, so I have asked the 
CBA men to go on. The chartered accountants here have a certain 
timing problem with meeting us this afternoon, so there is a little 
Juggling. 


Mr. Hebb: Mr. Chairman, I wonder if I could just make one 
comment on that agenda. I understand the Toronto Stock Exchange 
submission tomorrow is going to be to the effect that certain of 
the NEP provisions should be expanded to cover the brokerage 
industry. I presume that is also the thrust of the Midland Doherty 
Submission. In view of that I am wondering if it might be more 
nelpful for members of this committee if you were to hear Mr. 
Coombs before you have the submission from the TSE and Midland 
Doherty. I don't know whether that is possible in terms of the 
schedules of the TSE or Midland Doherty. 


Mire Renwick: Lf that is possible, Mr. Chairman, I think 
that should be done. I assume that will mean getting in touch with 
the exchange and with Midland Doherty to make certain they can 
come. If they can, then presumably Mr. Coombs should go on after 
the task force on churches and corporate responsibility. That would 
depend on the clerk clearing it. 


Mr. Breithaupt: Mr. Chairman, if I could just speak to 
that point, it is unfortunate that the time passes rather quickly 
when we do interject and make other comments that sometimes cause a 
presentation to become slightly disjointed. It seems to me though 
that the way things are available to us now, it would be better 
perhaps to see if tomorrow the stock exchange and Midland Doherty 
could attend at two o'clock, because if that happened, we would be 
certain to have the time available to complete the presentation 
that Mr. Coombs would have tomorrow morning. 


I think we are trying to sgeeze a little too much in here and 
we may not be giving the balance and the opportunity to have the 
presentations that may be wanted to be made to us. That would then 
allow, I presume, the chartered accountants to complete their 
presentation if three quarters of an hour is sufficient. If it is 
not sufficient, then we should know that now in case we have 
something else to sort out. 


Mr. Chairman: They can go over a little this afternoon. 
Perhaps what we could do here, Mr. Coombs, could you switch to 11 
o'clock tomorrow? 


Mr. Coombs: I am in your hands, Mr. Chairman. 


Mr. Chairman: We will try then to move the 11 or 11:45 
Toronto Stock Exchange and Midland Doherty presentations on to two 
o"elock;+'with Mr v- Coombs taking Ll o*clock.* How 1s’ that? 


Mr. Renwick: I think that is perfect. I think we should 
indicate to the exchange and to Midland Doherty that Mr. Coombs 
will be making his presentation to us in case they want to have 
somebody here while Mr. Coombs is speaking. 


Mr. Hebb: I have one other suggestion, Mr. Chairman. Mr. 
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Levitt has not quite finished. We had planned to be here tomorrow 
and later today at any event, so he could well put off the 
completion of his remarks. 


Mr. Chairman: Could you, until 11 tomorrow morning? 
Mr. Levitt: Sure. 


Mr. Chairman: The points you have to make, are they 
crucial at this point or is tomorrow morning as good? 


Mr. Levitt: No, tomorrow morning would be all right, 
whenever. I am in your hands. 


Mr. Chairman: All right. We do want to hear your entire 
presentation before clause by clause. 


Mr. Renwick: I want to make comments so they can be 
thought about before we get to the section. I think the shorthand 
method that has been adopted in section 274 has a lot to commend 
it. I am wondering whether this shouldn't be the usual saving 
clause to save and protect people's rights as they exist at the 
time of the change. It seems to me that for us, by statute, to 
amend a large number of provisions of the constitution of a 
corporation in such a way that it would affect existing rights, 
maybe we should have the standard saving clause to protect those 
rights. 


I am not asking for a response but it is a matter that went 
through my mind. Perhaps we should deal with that when we come to 
that section. 


Mr. Chairman: We could perhaps deal with that tomorrow 
morning. Thank you for your presentations and for your flexibility 
in your attempts to accommodate us. 


The Institute of Chartered Accountants of Ontario, Messrs. 
Dalglish, Knight and LaFlair, if you would come forward please and 
identify yourselves. 


Mr. Knight: My name is David Knight. I am with Peat, 
Marwick, Mitchell and I am chairman of the institute's committee on 
corporations and security law. 


Mr. Dalglish: My name is Keith Dalglish. I am with Thorne 
Riddell. I am president of the Ontario Institute of Chartered 
Accountants. 


Mr. LaFlair: I am Peter LaFlair. I am director of 
professional services with the Institute of Chartered Accountants. 


Ps S0stead ms 
Mr. Chairman: Thank you. Are there three spokesmen or one? 


Mr. Dalglish: Mr. Chairman, I have a statement after 
which all of us would be available for questions. 


ol 
Mr. Chairman: Would you proceed with that? 


Mr. Breithaupt: Could the clerk make a copy of that so 
that we could have copies? 


Mr. Chairman: You don't have copies of that? 
Mr. Dalglish: We don’t have copies. It is rather fresh. 


Mr. Breithaupt: Perhaps we could make copies afterwards 
so that we will have that--since we don't have Instant Hansard. 


Interjections. 


Mr. Dalglish: Mr. Chairman, thank you very much and 
thanks also to friends in the bar association for allowing us to 
proceed this morning. 


I would like to thank you for the opportunity to participate 
in this most important process of drafting the law which governs 
the corporate citizens of our province. We commend you on the time 
and effort extended by each of you to ensure that Ontario's 
corporate legislation continues to reflect the best interests of 
its inhabitants. It is with this end in mind that our institute has 
commented on and suggested changes in the Corporations Act and the 
Business Corporations Act as the legislation has evolved over the 
years. We are pleased that many of our suggestions have been 
accepted and are included in the legislation. 


We believe the fact that Ontario's business community has 
been able to function well and grow is to a large measure due to 
the trust the many people using them have been able to place on 
corporate financial statements. To a large extent, our submissions 
have related to financial statement disclosure and audit 
requirements, both of which we feel could affect this trust. These 
areas are also central to our professional training and 
responsibilities. 


During the drafting process for this current bill, we have 
been afforded the opportunity to provide comments and suggestions. 
We believe that this approach of soliciting comments from 
interested groups is worthwhile, as it enables a discussion of 
technicalities and a clearing up of misconceptions on a timely 
basis without the substantially greater amount of time which would 
be required had it been necessary to bring what would be relatively 
Minor points to this forum. This no doubt enables you to more 
profitably direct your limited time resources to the discussion of 
matters of principle. 


We are all aware of the separate federal and provincial 
entities comprising Canada and of the need for separate legislation 
to reflect their individual requirements. However, we encourage any 
efforts to make legislation the same or similar across the country, 
which would reduce duplicative effort and promote efficiency and 
comparability. We therefore commend the many evidences in this bill 
of provisions paralleling those of the Canada Business Corporations 
Act, which enactment in 1975 culminated a lengthy and intensive 
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study of corporation law. Many of Ontario's ideas became part of 
the federal act at that time. 


The bill before you continues a Canadian trend of including 
extensive financial statement disclosure requirements as part of 
the regulations, which in turn are expected to incorporate the 
provisions of the Handbook of the Canadian Institute of Chartered 
Accountants. We are proud of this legislative recognition of the 
effort expended by our members in ensuring that the handbook 
reflects the best current thought for financial statement 
disclosure. The cost of keeping the handbook up to date is 
substantial. Many hundreds of hours are volunteered by chartered 
accountants and their fees support over $2 million of research 
costs yearly. It is therefore gratifying to see that the work is 
appreciated. 


Pursing this particular bill further, we can say that we do 
not have any remaining concerns save one. That concern relates to 
the proposed provisions for the granting of an exemption from the 
audit requirements as set out in section 147(2). The granting of an 
exemption to any corporation that is not an offering corporation 
would be dependent only on the judgement of an individual as to 
whether the exemption would be prejudicial to the public interest. 
We certainly have no reason to doubt the integrity, intent or 
fairness of the current director, but none the less continue to be 
concerned for the following reasons: 


(a) We perceive a discretionary rule of this kind as being in 
conflict with the general objective of creating law which is 
definitive and self-enforcing. 


(b) We believe the economic and regulatory environment is 
such as to put Canadian-owned public corporations into direct 
competition with substantial nonpublic corporations under foreign 
control. Section 147 will provide a potential exemption from audit 
for such nonpublic, foreign-controlled corporations which is not 
available to Canadian-owned public corporations. 


(c) The act does not attempt to elaborate on the reference to 
the public interest, nor to lay down rules or guidelines as to the 
considerations to be taken into account by the director in making 
the determination required of him. As we believe the private 
individuals in this country have widely differing perceptions as to 
what constitutes a public interest, we believe that the director's 
determination must be ultimately subjective. The absence of 
specific rules or guidelines for the director would have the 
effect, over time, of establishing standards based on the 
director's previous determinations as to when an audit exemption 
would or would not be prejudicial to the public interest. 


We feel it is more useful to discuss which companies should 
be subject to an audit requirement than those which should not. An 
audit serves a useful purpose for any enterprise having public 
accountability. Public accountability goes beyond the financial 
sense only, and exists when a company has widely-held securities, 
has a significant socioeconomic impact or uses significant amounts 
of funds from the general public. 
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We support’ the use of a size test, such as is set out in this 
bill, as a convenient way of establishing a limit below which a 
company iS not considered to have any significant public 
accountability. As our contention is that companies having public 
accountability should be audited, however, those seeking exemptions 
for a company exceeding the size test limits should be able to show 
there is a public accountability and anyone granting such an 
exemption should be charged with looking at such criteria. We would 
be most happy to provide clarification on any of our presentation 
and we will entertain any further questions you may have. 


Mr. Breithaupt: Mr. Chairman, I am wondering if, again, 
this section is with us because of a relationship to the Canada 
Business Corporations Act. Is that the case? 


Mr. Howard: No. 


Mr. Breithaupt: This is quite separate. The purpose of my 
question was to find out, of course, if there was such a 
requirement there and what the experience might have been with the 
Planning of exemptions. But I-guess that cannot be accommodated. 
Perhaps Mr. Howard could tell us if there are other provinces who 
in their corporations acts have this kind of situation whether it 
can an exemption and how it has been used. 


ME. cHOWaALds) Mr. “Chalrmaneand Mr. —Sreithaupi, ene 
director, under the Canada Business Corporations Act, has certain 
powers in a similar area, but it is different. The provision we put 
in here is unique. 


I would thank Mr. Dalglish for his kind words. Of course I am 
coming down to retirement, so I probably will not be the director 
Granting exemptions. But as I have indicated to the institute from 
time to time, because they have raised their concerns with me, we 
propose to spell out guidelines, if you will, in the regulations 
and although it appears at first blush that the director is going 
to be sitting there making a subjective decision in his own 
discretion, it is our plan that the various interested groups, like 
the Ministry of Revenue, will be given notice of hearing. 


We will not be rushing into hearings. There will be quite a 
period of time to give people an opportunity to present cases in 
opposition to granting exemptions, and also following our old 
practice of full, true and plain disclosure, we are going to demand 
that the applicant provide all kinds of information. We are going 
to make it very difficult for anyone to get an exemption. 


Mr. Breithaupt: Could you explain to me, Mr. Howard, what 
are the general expectations of what those exemption rules would 
be? What are the kinds of situations in which an exemption might be 
sought, in your expectation? 
12 noon 


Mr. Howard: What comes to mind quite quickly is the 
Ontario subsidiary of an American corporation. 


Mr. Breithaupt: A wholly-owned subsidiary? 


34 


Mr. Howard: Wholly-owned or (inaudible). This American 
subsidiary is in competition with Ontario corporations in the same 
line of endeavour. The Ontario corporation would not be entitled to 
an exemption, and clearly the American subsidiary--if I have 
anything to do with it--would not be granted an exemption so that 
it would have an advantage over the Ontario business corporation in 
the same field. 


Mr. Breithaupt: But what circumstances can you envisage 
for granting the exemption? What sort of things do you expect the 
guidelines by regulation or practice to contain? 


I realize you are saying there are going to be some 
guidelines and it is not likely that this will be granted readily, 
and there. are going to be hearings and other opportunities to sort 
out quite clearly just on what circumstances this might occur. It 
still seems such a change although, as you say, the exemption 
exists in a similar area federally. I was just wondering how you 
foresee this taking place. 


Mrs, .Howard:al £ind.itsvery .difficulteat. thisapoints tostry 
and frame guidelines. But another obvious situation is where the 
applicant is a beneficiary of public funds in connection with its 
business. It is not going to get an audit exemption because the 
ministry that is advancing the money wants to have a full audit. 


Mr. Breithaupt: Almost everybody in Ontario gets 
government funds for something or other, so there should not be too 
Many exemptions if that is the rule. 


Mr. Eaton: Under what circumstances are you going to give 
any exemptions at all? Why are you going to give exemptions? 


Mr. Howard: A good many of our corporations are 
hip-pocket corporations with a husband and wife, but they are 
business corporations. Their assets and revenues are beyond the 
Statutory exemption, but they would come and ask for exemption and, 


depending on the facts and circumstances, they may be granted the 
exemption. 


Mr. Eaton: Those are the kinds of circumstances you would 
be looking at? 


Mr. Howard: In granting the exemption or refusing the 
exemption the director is going to be assisted by, for example, the 
Minister of Revenue and other ministries that may be concerned. But 
in the drafting of the regulation, when the regulation is drafted, 
it will be exposed for comment to the institute, and the institute 
is well aware that we respond to their recommendations and 
suggestions. 


I believe early in the summer I did put out an initial first 
draft, and I have not given it any thought since then, but I can 
assure you that that was only an initial first draft, and a final 
draft regulation dealing with the audit exemption would be better 
prepared. 
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Mr. Breithaupt: But in this instance, and now we have a 
copy of the submission before us, I take it the approach is that 
really neither clauses (a) or (b) are particularly favoured by the 
institute. Or is it only the exemption portion that is more 
berticularly -of rconcerme 


Mr. Knight: We do favour clause (a). We have some 
difficulty with clause (b) because we believe that it is very 
difficult for the reader to determine in what circumstances the 
corporation would qualify for an audit exemption. 


Mr. Breithaupt: You would rather see anything spelled out 
here then to be somewhat more precise than back to the regulation 
approach? 


Mr. Knight: That is correct. If exemptions are to be 
granted to.corporations which do not fall within the size test, 
then we would prefer to see the exemptions speak to matters of some 
definition of what the public interest is. It might, for example, 
require the director to take into account the significance of the 
corporation's dealings with society, its overall business size. 


The director did mention whether or not the corporation is 
the benefactor or beneficiary of public funds. We think that is a 
valid consideration. If the corporation has a large number of 
employees, for example, we believe that it likely should require to 
be audited. Whatever the conditions are for audit exemption, we 
would prefer to see them spelled out in the act, or at least some 
more guidance given in the act. 


Mr. Breithaupt: Can you think of examples, in addition to 
what Mr. Howard has spoken to, where these exemptions would be 
sought? 


MroeeMitchell: it lomay, just. -interjectJatsthis particular 
point, my understanding is that the people before us are not in 
disagreement with (a), and (a), I guess, is existing. The only 
thing that has changed is that the amounts have been increased. 
They are in disagreement with (b) in respect of the fact that they 
have not yet seen the regulations drawn up, which will be drawn up 
and which will be circulated to them for comment. 


Mr. Breithaupt: It is at least uncertain, if not-- 


Mr. Mitchell: That is right. I think the commitment has 
been that once those regulations are prepared the fact that this is 
in here at this point in time will not necessarily be, if you will, 
a last chance for them to have input. Once those regulations are 
prepared, prior to their going through they will have the 
opportunity to comment, and it may well result in some change at 
that point in time to allow the protection that they are looking 
for to be included in those regulations. I think Mr. Howard 
indicated he did have a draft that has been circulated, but 
certainly the regulations will be. I do not know how long it will 
take, quite honestly, to have them prepared. 
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Mr. Howard: Hopefully, if this bill goes through this 
month, then by this time in 1983 the bill and the regulations 
should be in force. We are allowing a year's lead time for people 
to make these amendments we are talking about in the transition 
area, and also to draft these regulations. The regulations here are 
not the only ones. They are very extensive and very complicated 
regulations. 


I understand the points the institute is making, but all I 
can say in response is that I would be reluctant to write into 
Subsection 2 or into the statute itself specific grounds for 
exemption. The grounds should be spelled out in regulations, and 
regulations, as you know as lawyers, are easily changed. To change 
the legislation is quite a process. That is why we have kept it, 
shall we say, sort of loosey-goosey, and left it to the 
regulations. 


If you look at the regulation reference, section 270, clause 
(g), at the top of page 177, it says, "prescribing requirements 
with respect to applications to the director or the commission for 
exemptions permitted by this act and the practice and procedure 
thereon." It is in the area of these requirements. These 
requirements can be so exhaustive in the case of the application 
for audit exemption that those who cannot meet them would be 
reluctant to make the application. 


Mr. Renwick: I am not particularly satisfied with the 
regulation question. I think the section of the bill, section 
147(2), would stand regardless. If the Lieutenant Governor in 
Council did not make any regulations, it would still stand. The 
director, in good faith, would have to exercise the power which is 
granted to him after consideration of it, so I do not think the 
operative part of that section should depend on the regulations. 


LZ2LOsp. me 


If there are regulations, fine. If there are to be 
regulations, there is the perennial problem of the fact this 
committee never sees those regulations so we do not have any 
opportunity to discuss the content of them. 


I want to ask whether I clearly understand the subsection 
that is of concern. The only item that distinguishes subsection 2 
from subsection 1 is item (iii) of clause (a) of subsection l. I 
take it that items (i) and (ii) of clause (a) of subsection 1 are 
covered by the opening words of subsection 2. What we are saying is 
that corporations larger than those delineated by item (iii), 
somehow or other can apply for an exemption. 


Am I. correct in the’ reading of that’ and that your concern “is 
the open-ended nature of the ambit of what the other tests would be? 


Mr.” Dalgdvsh:* That's right: 


Mr. Renwick: Both as to the uncertainty and also whether 
it is constrained to talk only about corporations which are 
marginally larger than those specified with respect to assets. If 


Sab 


it was a notched kind of provision, I think everybody understands 
you have to have a little flexibility with numbers. 


Mr. sBréithaupt? It isimore than» that: 


Mr. Renwick: If my understanding is correct, it does seem 
to me it is quite open-ended and I would think from the point of 
view of the director I would be very concerned to have that 
responsibility. I do not know how the director would exercise his 
judgement on the question unless there is something in the statute. 


We are going to run into the problem under the regulations 
question throughout this bill, that the regulations will not be 
available. They will be available at some other time. But when we 
are talking about this kind of regulation, I think we should have 
some clear indication from the ministry as to what their intentions 
are with respect to that regulation when we consider this section 
Otectner pila 


Mr. Chairman: Do you wish to respond to that, Mr. 
Mitchell? 


Mr. Mitchell: I recognize the points Mr. Renwick has 
raised and I recognize the concerns the representatives of the 
institute have raised. I would suggest when we get into clause by 
Clause, perhaps Mr. Howard may be able to answer more clearly the 
questions raised by Mr. Breithaupt and Mr. Renwick. 


I can appreciate the institute's concerns about exemptions. I 
think here, as I stated before, the regulations will lay down some 
firm ground rules as to where the exemptions may be granted. When 
they are circulated to the institute we may find that those draft 
regulations will result in good discussion and perhaps resolve the 
concerns the institute has at the time. That would be my hope. 


Mr Howard: Mr. Renwick, the regulations will not be 
exposed just to the institute for comment. They will be available 
generally for public review and comment, including members of the 
House. The other point I wanted to make was, first, of course we 
are only talking about the nonoffering corporation applying for 
exemptions and, second, if you look at section 250, the right of 
appeal, a person aggrieved by a decision of a director to grant or 
refuse to grant exemption under section 147 may appeal to the 
Givirctond a COuUnL. | SO Ene aurector 1 Senotwexactly onvartrolic of his 
own in this whole area. 


Mrae Renwick: Ilt#is a little tough on the divisional 
court. I don't think they would be thankful. 


For us to provide the court with that kind of open-ended 
section, I think probably they would make some adverse comment 
about the legislative process in the course of being faced with 
that kind Of question. Tam glad the’ point has been ’raiseds. I don't 
think we necessarily would have seen the significance of it 
ourselves. Perhaps when we go through the bill, we can deal with it. 


Another minor comment I want to make. This is the first time 
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to my recollection that in at least two, and probably a number of 
other places, there is a cross reference to the Income Tax Act of 
Canada and it just strikes me as somewhat anomalous. We don't often 
have references in our statutes in Ontario to a statute of the 
federal government. 


I don't know whether it is of great importance, but I notice 
we incorporate by reference the whole of the definition of arm's 
length from the Income Tax Act of Canada. It seems to be kind of an 
unwieldy way. I suppose it is quite easy for a practitioner who is 
in the field all of the time dealing with that kind of question to 
be alert to what changes have taken place and definitions of the 
statutes of another jurisdiction. It is just an anomaly and I don't 
think I have ever recalled the Business Corporations Act having 
such cross references before now. Maybe it does. 


Interjection. 
Mr. Renwick: It does. 


Mr. Chairman: Are there any comments or questions to 
these gentlemen from the chartered accountants' institute? 


Mr. Knight: Mr. Chairman, if I may, I do have one further 
point which escaped my notice until this morning, in the spirit of 
"angs .and. tors >..liul.could direct Mr.,,Howardées-aetention. to 
section 147(1) (a) (iii), "the corporation has assets not exceeding 
$2,500,000 or sales..." I think the intent there would be "and" 
rather) thans Zor. 


Mr. LaFlair: I believe the current act has an "and" in 
there while the federal act has an "or," but for a different 
purpose. 


Mr. Howard: I confess I was influenced by the section of 
the federal act when I was drafting this. This can be changed to 
"and" on the advice of the institute. 


Mr. Breithaupt: Another blow for liberty. 
Mr. Knight: If you do change this to "and" it then has 


the same effect as the federal one, the size test is somewhat 
smaller. 


Mr. Breithaupt: But it has the same effect when those 
assets and sales are being considered. 


Mr. Knight: Yes. 


Mr. Mitchell: When we get to clause by clause, Mr. 
Chairman, we don't see any problem with changing that. 


Mr. Howard: If the institute feels quite strongly about 
it, I will make the necessary recommendations. It is not for me to 
decide. It is up to the committee. 


Mr... Renwick: J) know: it) is an»amposition» in, a sense; but 


SiS, 


would it be possible for one member of the institute to be with us 
when we actually go through the bill, clause by clause, 
particularly those sections that are available? 


122202 Dein. 


I anticipate, according to our schedule, that we will be 
likely reaching that point maybe tomorrow afternoon, but probably 
Thursday and Friday morning. I think it would be helpful to us if 
one member of the institute was able to be present, because members 
of the bar are going to be present to assist us as well and I think 
it would be quite helpful. 


Mr. LaFlair: I think that would be possible. 


Mr. Dalglish: Mr. Chairman, if that is your wish, we can 
certainly comply. Mr. Knight has volunteered and I also have a 
volunteer in Mr. LaFlair. 


Mr. Renwick: That would be most helpful to us. It is a 
laborious task but I think we have to be sure we understand it and 
we do need protection from the bureaucracy on occasion. 


Mr. Chairman: Any other comments? May we recess until two 
o'clock, at which time we carry on with the Board of Trade of 
Metropolitan Toronto and the Ariadne group? 


The committee recessed at 12:24 p.m. 
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BUSINESS CORPORATIONS ACT 
(continued) 


Resuming consideration Sof Bills .6pemiAn SaAct itondtevise’ the 
Business Corporations Act. 


Mr. Chairman: We have a quorum. We shall proceed with the 
Boardowof Trade of Metropolitan Toronto. Messrs. John Gillespie, 
David Steel and A. Winn Oughtred, would you please come and 
identify yourselves from my left to right. 


Do we have one or three spokesmen? 


MaaneGm@ibespies: (iba will «Start? poff.s. Then? David. Steelesand 
Winn Oughtred will deal with portions of our brief. 


Mr. Chairman: You have a prepared statement? 
Mr. Gillespie: Yes, we submitted a brief. 
Mr. Chairman: That is exhibit two. Carry on, please. 


MEmerGitlespire: ] Mr.) Chairman; “Ie! am figlad “tos have»this 
Opportunity to express some views of the board of trade on Bill 6. 
PUCHOUGHEATEP Might” be? helpful to) the committee’ ‘for me tovstart® off 
Withee kta YSbyc mot) sbackground “of «the “board's!**involvement “ine this 
fegislatiiorn. cass. it has evolved ithrough ‘various drafts. -Pvthink this 
background may be of -— some assistance in the committee's 
understanding some of the philosophy behind the specific comments 
that are made in the brief. 


The board's original position with regard to Bill 6 generally 
waS one of opposition because we considered the present Ontario 
Business Corporations Act was well drafted. We recognized it needed 
some updating to furnish some additional rights and remedies to 
Snareholders, minority shareholders in particular, but we were 
concerned tnat the whole thrust of the legislation was to achieve 
uniformity with the federal act and our feeling was that the 
federal act was not as well drafted, was not as workable and was 
not aS good a statute. Accordingly, we recognized uniformity was 
something that was desirable to a degree but we felt not at the 
expense of good draftsmanship and possibly provisions we thought 
were inappropriate. 


I think it should be remembered that the federal act applies 
in large measure to the larger public companies in Canada and those 
are to a large extent served by the large firms of accountants and 
lawyers centred here in Toronto. The Ontario act obviously covers 
companies ‘of that kind “as well, but ‘the vast majority of the 
companies covered by the Ontario legislation are small, private 
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incorporated businesses and our concern was, and I suppose still 
is, that most of those will require changes in their articles as a 
result of the new bill, and all of them will require new bylaws. 
Our view was that this seemed to be to a large extent unnecessary 
and the aims of the bill as we saw it could well have been achieved 
by adding provisions to the present legislation. 


In those circumstances, one of the points the board was most 
concerned about, and it is referred to on page eight of our brief, 
is the thought that there should be a transitional provision. If 
tnere waS a period of grace before changes had to be made, this 
would be of great convenience to most companies. The way it stands 
now, it would appear provisions that are inconsistent are amended 
by operation of law, but the difficulty is that nobody is going to 
be in a position to know the precise nature of the amendment, and 
this will be a very unsatisfactory state of affairs for any company. 


The ordinary process, which we would expect the company would 
take, would be to examine such provisions and take the necessary 
steps to amend them, specifically by either amendments to the 
articles or bylaws. This takes time. In the case of a public 
company, it seemed to us there should be sufficient time for them 
to go through an annual meeting, depending on when their fiscal 
year ended. That is one point we were concerned about. When the 
present BuSiness Corporations Act came in, there was that sort of 
period of grace for most of the provisions and it worked very well. 
We thought it would be highly desirable to have perhaps a year in 
tnese circumstances. 


If.I could move on, an example of-the sort.of change we felt 
was unnecessary from a practical point of view and seemed to be put 
forward only in order to achieve uniformity with the federal act 
was the concept of abolishing par value shares. As far as the board 
could tell from reading the background material for the federal 
act, the reason given for abolishing the idea of par value shares 
waS a concern that in the case of public listed companies that had 
common shares it was possible they might have a par value of $1 and 
be trading on the exchange at $25. 


This was felt to be confusing to unsophisticated investors, 
but that very seldom occurs now in the case of common shares with 
public companies that are almost entirely no par value. The concept 
of par value shares is really used for redeemable preferred shares. 
i supposelat iscifair -<tou'sayethate ine most cases Alt ¥ would) tbe citor 
small private companies rather than the larger public companies. It 
is a useful concept. It enables a company in a simple manner to 
issue shares for a consideration which would be in excess of the 
paid-up capital, thereby creating contributed surplus. 


The -federal act, and Bill» 6 ‘has followed generally the 
formulas that are in the federal act, has provisions which are 
designed to permit this in appropriate cases, but the board feels 
those are extremely complicated and will be most difficult to deal 
with from the point of view of the smaller companies and their less 
sophisticatedgadvisers gait still. seems aco besa very) difficult:-ching 
to discover in many cases what the paid-up capital is, and that is 
an amportant ) questionm sto be slashed sane wconnection — with» ‘cas 
conSiderations. This is an example, as we have described in the 
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brief, of a change for which we do not understand the merit, except 


uniformity, and we think the advantages of leaving that concept 
intact outweigh any question of uniformity. 


Z22-Z20spems 


An example of provisions that appear in Bill 6 which follow 
the federal act revolves around the question of right of dissenting 
Snareholders--shareholders who disagree with a particular course of 
action which the corporation is proposing--to have their shares 
bought out by the corporation at a market value price. The present 
section 100 of the Business Corporations Act is limited to private 
companies where there is no market for the shares of a dissenting 
Shareholder. It also applies to fundamental changes only, such as 
amalgamation, sale of undertaking, the addition of restrictions on 
transter,orethe shares, ..and,the change. of. jurisdiction. 


Pies Wewiesect Lorn Gin sal ooawo fiwBa. 17. 6.2swhichs isocsimislar.. to. the 
Sour espondingsssections+in wthe. sfederal Geact petappliessstoss public 
companies where there is also a market for their shares. It also 
applies to changes which are much more numerous and much less 


Significant than the ones which are listed in the present Ontario 
ace. 


The board of trade originally opposed this widening of the 
concept of a dissenting shareholder having this right, particularly 
in the case of a public company, because where there is a public 
market, 1£ he does not like what is happening the dissenting 
Sharenolder is able to dispose of his shares and move on to another 
company. The idea of having the corporation buy his shares may seem 
Superficial ly?vattractivehin .4that-thel gigantic corporation eis 
solving the problem of the poor defenceless shareholder, but really 
the fonly (result of lt) 1s.-that’ ‘the otherS#shareholders” of? 'that 
company are the ones who are required to suffer in order to give 
the dissenting shareholder his remedy. It seemed to the board that 
this was not really necessary when he was able to dispose of his 
Snares anyway. 


The situation in Bill 6 has been extended by the provisions 
of section 187 of the bill, which is referred to beginning on page 
seven of our brief. Again, this is an extension of this concept of 
whenever you disagree with what is happening, or things occur which 
yousdoinotimelike oy ou, ar esenti tLleds ‘tos shave “your. shares@poughtojour. 
in Athemeituation dealt ewitheingsectionels7petheeraght..isaitriggered 
if somebody acquires 90 per cent of the shares of the company, but 
thejawor dis “acquired ,“isine® particular jdgave;s usissomeeconcern ~Decause 
thisi could result: fromigifitsror .ynheritance. 


Titeccouldsberstuiggered tne-abhesorts of esatbuations awhich.e,the 
board considered to be inappropriate. That section, in effect, goes 
thegstederalmact. Hustekeone dbetter>o wI idoemot, ithinksctherepiton any 
corresponding «= provision; «» ands; jthew_,board bafectsaythatey lteiaspoan 
unnecessary extension of that principle. 


There is another point I wish to deal with and it involves a 
problem which is present in the wording of the present act. It is 
not a new problem caused by the wording of the bill, except that 
because of the terms of the bill the problem is worsened in the 
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It. is referred to /onPthemtirst page,of oUne Brief juin Gabevery 
narrowiwsense. I would Dikeyttosgdeal swith \it. todaysgin  ,anisieontiy 
broader sense. It is the use of the phrase "the realizable value of 
tne corporation's assets." It appears in the present act in the 
definitron.of insolvency .atThat 7is rekevantegunder thespresent act 1 
thinkeprincipally, ins connectionmwith ica, «test: fors theasdeclaningmwot 
dividends. Under Bill 6 it does not appear in a definition of 
solvency, but it appears as a test which really corresponds to 
that. It appears in various places. It appears in sections relating 
to the making of loans to shareholders; redemption of shares; 
declaration and payment of dividends; payments out to dissenting 
shareholders under the appropriate section; payments to aggrieved 
Snarenolders under the appropriate sections. 


The concern that the board has in that connection is that we 
tnink it is too imprecise. If some words could be added to indicate 
that it meant the realizable value on a going-concern basis, rather 
tnan leaving it vague aS to whether it is that or the realizable 
value on a breakup or a dissolution basis, we think that would be a 
great improvement. 


The problem is the directors have to meet and decide on these 
points--whether a dividend is to be declared, whether shares are to 
be redeemed. Whatever the point is, they have to decide. They need 
advice as to whether it is proper to do so under the legislation. 
They cannot get that kind of advice from the lawyers who say they 
do not kKnow what the realizable value is. They say we had better 
ask the auditors. The auditors have the same problem. They Say: 
"What do you mean by the realizable value? Do you mean on a going- 
concern basis or do you mean on a breakup basis? There is any 
numoer of ways of doing it." 


So. youy are plettiowilth- «really ,au- lacks sof gsproperpaquidancemsin 
making a decision. It becomes a very important matter because under 
Ssectlon).129(2) of v Brill 6), 9 the: directors fare @resporsi bile! sioragan 
amount paid out in contravention of those various sections and that 
would be the case if the wrong calculation were made as to the 
realizable assets of the corporation. 


In) gaddition,..to section 129¢2),) the, boatds has.<a. specific 
concerny aboutsesectrone129.(2)..oi tee shmeterredmrovonspage tfivesofwour 
brief. That it seems to the board makes the directors virtually the 
guarantors of the correctness of their decision when they issue 
Shares for a consideration other than cash and they guess wrong as 
to the value of :that consideration. )The boardsconsiders that» if tthe 
dgrectors  ,act properly injaccordanceswtth secttomgy33 in that they 
use proper standards of diligence and care, that should be the test 
and they should not be subject to a specific penalty because with 
hindsight they had guessed wrong. This seemed to us to be the 
position under section 129(1). 


2330 (P.M. 


I. sthinks Chosewares the pspecitic ei tems Migwish: ito. drawnto your 
attention, If: Ie may, DJnwouldyiukemtowask~Davidustecltoadeal -with 
the points that were made starting in the middle of page two of our 
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brief, and also with the material under the headings "Insider 


Etability"™ “on*page* "six ”and "Auditors and Pinancial Statements™ “on 
page seven. 


Mae SSOteel: Sitank veya, iin... Chairmdh Oprhe “board s*hconcern 
about the prohibition of subsidiaries holding shares of parent 
companies relates to the special situation of a wholly owned 
Subsidiary. The prohibition as applied to the wholly owned 
Subsidiary owning shares with the parent company would seem to 
PLoOnoit” Or restrict**two" tairly frequent forms oftransaction ‘that 
are in use where permissible in corporate reorganizations. 


For instance, in the case of repurchase of a corporation's 
Own stock, which is permissible when done directly, subject to the 
insolvency test Mr. Gillespie referred to, it has very frequently 
taken the form of giving the shareholder the option to have his 
shares repurchased either directly by the corporation itself, which 
gives him a dividend treatment in relation to a large portion of 
the purchase price under the Income Tax Act, or aS an alternative, 
by having the shares purchased by a subsidiary where this is 
permitted by the '"relévant™* legislation. » The “purchase “by **the 
Subsidiary would give the shareholder a capital gain treatment 
under the Income Tax Act in lieu of a dividend treatment. 


Where you have a corporate restriction such as the one 
proposed in Bill 6, a choice has to be made either to deny this 
cCuoLce = oO. tie Shareholders “in this “type “of reorganization or *to 
attempt to make good the deficiency of not being able to use a 
Subsidiary by having a major Shareholder incorporate a sister 
cONpanyves ints, "OL "COULSe, ~ehas=a “nUMDeEL@ wor “Other "assccrated 
disadvantages and difficulties that are not present where the 
repurchase is made by a wholly owned subsidiary. 


Another transaction that would be prohibited or restricted by 
the proposed provision is where a very substantial repurchase of 
Shares is being contemplated from the shareholders of the company 
and the financing for this repurchase is something that would 
require the corporation to borrow. If the repurchase is being done 
directly by the parent company, then the shares under section 35(6) 
are either cancelled or restored to the status of unissued shares. 
THis -fenders sit * impossible* to-+give fanyw'* ten #to-"a-sbanks efor 
instance, that might be advancing the moneys required to make the 
purchase. It would seem quite in order for this transaction to be 
Carried out by a wholly owned subsidiary. The “shares could be held 
by the subsidiary and could be pledged to the bank, which would 
provide some security for the bank loan for the purchase price. 


ASt@vou-ecan@*see, Sthelehoardésatconcersy tomaithismeparticular 
provision are of a technical rather than a philosophical character. 
It would certainly seem there is no real reason that the board of 
trade can see why these particular types of transactions should be 
prohibited in the case of a wholly owned subsidiary. 


Another Pprovisionetoft PSil1 se which? sigivesoethevsboard some 
concern’ is" the  inclision' of part “Ix; which applies "the “concept of 
mesvaer- “trading “liab#Pity ¥ normaliy*’* dealt: “withre with regard "to 
publicly traded corporations, and applies this to what is defined 
in’ Bill 6 “as “a” non-offering or “privately held “corporation? In the 


view of the board the various concepts applicable to insider 
liability are concepts wnich are derived from trading in the public 
marketplace and are just inapplicable and inappropriate for 
transactions in snares of non-offering corporations. 


For example, the concept that appears in subsection 5 of 
sections: 137 ,ofe- specadiicimecontidentials.,ansormationsewihich, Lie 
generally known, might be reasonably expected to materially affect 
the value of the security, has a number of problems attached to it 
when applied to a non-offering corporation. In the case of most 
non-offering corporations, none of the affairs of the non-offering 
corporation is generally known. The owners are not in the habit of 
making their affairs generally known. 


Similarly, any, specific confidential -information that -might 
reasonably be expected to materially affect the value of the 
security, the valuation of securities of non-offering corporations 
is a matter of some difficulty, and chartered accountants, business 
advisers and others make a good living out of valuing non-offering 
corporations .securmties.) As, you 4oan 4:see; sitiedist sas vervageraicKky 
question <tohsapply <ar liabilitys;: to) any,insider of this. ‘Kind},oh.a 
company with respect to information that if generally known might 
be reasonably expected to affect the value of the shares of that 
company. For this and similar reasons, the board feels that part IX 
is not only unnecessary, but actually could be positively harmful 
ins connection .~with .guiteminormal,, transactions. invssecurmmeresimor 
companies of this kind. 


Lo miSpacertainly gaenues chat !ed sipLloOvisToOna that cwasmageneralay 
applicable both to publicly traded companies and to non-offering 
companies waS included in the legislation -up until 1978. At that 
time, it was repealed on the grounds that it was an overlap 
provision mwpthes simpbar Gprovisions in ‘thes Securities. Act, vane 
certainly. .dO-s.notp-think. Lt. nass, becnwafelteedh « then .business 
community-<certainly. not (sas. far, sas .eithe feboard (ofS trades as 
concerned--that there has been any great loss felt as a result of 
the repeal of those sections and the removal of their applicability 
to non-offering corporations during the last three and a half years. 


Lastly, Mr. Chairman--and I would apologize for raising this 
rathersetechnical <point--ain sections 1474 there,); 1s¥ysprovision fora 
corporation to be exempted from the requirement to have an auditor 
reporting on itsS annual financial statements. This is something 
which is in the existing legislation with the consent of the 
shareholders. Bill. 6 departs. from that, approach: by..giving ‘the 
director discretion to permit exemption from the crown to have an 
Order to audit the financial statements; but again, that discretion 
is only exercisable if all the shareholders consent. 


2:40 p.m. 


In the view of the board, if all the shareholders consent, 
the director should not have any discretion, and conversely, if he 
iss to echaverssomeyediscretion, then gehere:gishouldysnotywabe any 
requirement for all the shareholders to consent; it should be the 
one or the other. 
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edo not thave anymother:pointsson thesbrief,. Mr. -Chaicman, 
thank ,you. «I guesSs Mr.’ Oughtred-«is the next in-line. 


MGh.e Gillespies. -MuveiGhainman;y scl <shouldsehbikerstor askweMr: 
Ougacredw#togidealsiwuth vther materials iinaiours ibriefieonaeshareholdérs,; 


which commences on page four, and that relating to directors and 
officers on page five. 


Mr. Oughtred: Mr. Chairman and members of the committee, 


Ig refer, yfirst sto ouryycomment: with» respect to sectioni.98 of ‘the 
bill, on page four of our submission. 


Sect ionsic3omeprovidessmator \guthe . makingi wot. proposalisas iby 
Skagenol ders. “andaythe: tancludingh, of/»ssuch «.proposals etinweproxy 
solicitation fields, obviously in connection with public-offering 
corporations. This section is modelled on section 131 of the Canada 
Business> Corporations, Act;,with one glaring..omission,; -and J refer 
COmLS1(5)(e)enolethat ractsaPhiseprovides that .aycorporatilonyneed snot 
include a proposal where the provision of the section is really 
beingae abused sito secures publicity, for, «theywperson making the 
proposal, and is not being used in the best interests of the 
cOrporation. The board of trade feels the equivalent of the 
subsection in the Canada Business Corporations Act be included in 
thesO il letrathatesectionaLls CoO. SUrVive. 


My next comment is with respect to section 104(6) of the 
bill, in connection with the reimbursement of requisitionists' 
expenses..i4 .The } present aawording,, of thei4 bill . provides. that; the 
corporation shall reimburse the expenses of someone who 
requisitions a shareholders' meeting unless they have not acted in 
good faith and the interests of the shareholders generally. 


We feel that is something that should be left to the meeting 
of shareholders or of the shareholders of the corporation itself, 
most appropriately at the meéting that has been requisitioned, as 
to whether or not the corporate assets will be applied to covering 
the expenses of the requisitionists in calling that meeting. At the 
bottom of page four and at the top of page five of our submission, 
we have included draft language to this end that we would like to 
Seeninmasection 1046) .of the. bull. 


I then move to part eight, under directors and officers, and 
refer you to our comments on section 123 at the top of page five in 
connection with vacancies on a board of directors, and the right of 
Si eSULViasinoeRQquorumncios;itkbhysuch’ vacanehes-iatlonwouldgireferas you 
particularly to section 101(7) of the Canada Business.Corporations 
ee fa WhACchoe permLts. gay, quorum of directopse an, dayGanadas) business 
Corporetwonhetot iid. padgvacaneys ithatwoccuns, by) measonm of «shakl 
read this: "If a meeting of shareholders fails to elect the minimum 
HUNDEGAOteemdicectors, ppmequined .._.by authes | articles pp byoukeasonn eof 
disqualification, incapacity or death of a candidate, the directors 
elected at the meeting in question, provided that they constitute a 
quonuin, Gans :t pb bethesavacancy,. " 


Mhise-sorteabhOften Situation s~sobviouslLy woulidsesapplyeg tog: public 
corporations where a slate of directors has been named and, via an 
information circular, proxies have been solicited on that basis, 
and then for some reason--incapacity, death or whatever--one of the 
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proposed nominees cannot stand for election. We feel that rather 
than forcing a new shareholders' meeting and provided a quorum can 
elected, that quorum be elected and the quorum can fill the vacancy 
created by the death, incapacity or whatever. 


We then move on to our comments at the bottom of page five 
with respect to section -134(4),) “ea rather Stechnical scomicnti ian 
connection with reliance on financial statements by directors, 
officers et cetera. Section 134(4) now provides that a director or 
officer, when relying on financial statements prepared by officers 
of “the company® or auditors, “ise lentit hed mito sreiys. oneithese awe 
respect to the directors’ liability provisions provided they are 
prepared in accordance with generally accepted accounting 
principles. 


We feel there are certain cases where financial statements 
are not prepared according to generally accepted accounting 
principles. Provided the liability question does not relate to 
that, we see no reason why the directors should not be able to rely 
On those statements. We have all seen qualified auditors' 
certificates which make sense in certain business circumstances and 
we feel, aS pointed out in our comments on section 134(4), that the 
generally accepted accounting principles reference really should 
not be there. 


My Last ‘comment “1s "swith ‘respect “tom section“) igo, the 
indemnification of directors section, particularily section 135(2) 
which provides in the case of a derivative action--that 1s an 
action brought on behalf of the corporation--where a director is 
involved, that the corporation can indemnify him with the approval 
of the court. We see no reason why the corporation should require 
court ‘approval’ in ‘that Jcircumstance® an@e newer ty She Vnormax 
Subsection 1 circumstance. We feel court approval should not be 
required and should not be included in that subsection. 


Mr. Gillespie: That completes our submission. 


Mr. Chairman: Thank you, gentlemen. Mr. Breithaupt, do 
you have any comments or questions? 


Mr... (Bretthaupts - Theres are a coupEeSyorie@comments. of iwouid 
make. I will do this as they come to mind. One is with respect to 
the matter of the application for exemption, section -147(2) 2°? This 
is an interesting, albeit brief, comment that is made here with 
respect. ‘to -saying, in’effece; “TietthereSis@anyediseretiorm sat calag 
we do not need the section." 


This morning we heard the views of the chartered accountants 
with respect to this, particularly to the extent--and I paraphrase 
them--tnat while 147(1) (a) was acceptable, they preferred not to 
have a thing called 147(1)(b) unless the reasons for the kinds of 
Opportunities during which ,.¢xemptions would be granted would be 
very clearly spelled out. 


Perhaps we could give a copy of their submission to the Board 
of Trade of Metropolitan Toronto delegation because their view is 
quite tne reverse. They found it acceptable to have circumstances 
where a corporation, not being an offering corporation and having 
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the otherl tworpoints oin»séection.147 (1) (a)itas°well) couldrordinarily 
be exempt from the requirements of the audit. 


This was met by Mr. Howard's comment that the whole theme of 
exemption would be very rare and that detailed regulations will be 
developed? undersrsectione 270 (g}sito dealvawhkttrithes possibilities tof 
exemptions and also to acknowledge that where public funds are 
involved, perhaps where large numbers of employees are involved, 
CHertslze- ofa portion ‘of etheemarket, - however lit® might Sbe, “then 
exemptions clearly should not be sought because they would not be 
granted. 


Tnis circumstance leads us to see, from the ministry's point 
of view, that an exemption would be rare in any event and that the 
pattern really twouldttbe wast 147:¢))/(a)y asetsecits out, iom@usnal 
corporations, except ‘perhaps for some sort» of a notch provision 
where the size of assets was just a bit larger. This seems to be 
Cheemoniva soracticalm@texemptionisithrough’ miwhich’s a. i closely yohedd 
corporation, husband and wife, whatever it might be, would probably 
make it into that exempt status for audit purposes. 


So it is quite a different approach from the one you have 
taken, in that exemptions would be apparently much like the 
avallability of hens' teeth. 


2:50 p.m. 


Mineo CSD Lloche Tl hae iamcouldeerephyvie bate iby: eutorvethat fieMr. - 
Chairman, maybe it would not be too remarkable to think that the 
auditors smight thave..a differents approach: to» thissproblem.:1 ethink, 
generally speaking, auditors take the approach that there should be 
an audit in all but the most extraordinary circumstances. I do not 
think the board really is anxious to debate precisely what the 
circumstances should be when discretion should be exercised to 
grant this exemption. I do not think we really directed our minds 
to that precise exercise. 


What puzzled us was if you just had subsection (a) and you 
did not have (b), that is the kind of thing I guess we have lived 
with for quite a while, perhaps in both statutes from time to time. 
Maybe it is not too awful, but it seemed to us to be a good thing 
to have supsection (b) where some discretion could be exercised if 
you did not quite fit into (a) and it seemed appropriate. 


That seemed to be all right, but what really puzzled us was 
feusyoweget all “the®shareholders to®'agree,*~-and that? is thecsonly 
basis on which you can apply for the exemption, that really might 
well be the end of it. We thought subsection (a) waS a good test as 
a kind of statutory test'.and then (b) gave you some flexibility. We 
were content to leave it to whatever the regulations would be, but 
it did not make any sense to us to say before you can even go and 
make your case, you have to have answered the most important test, 
if you like, under (a)-- 


Mrom@breachaupt: Which is all the shareholders. 


Mr. Gillespie: --which is all the shareholders. It just 
did not seem to make much sense to us. 
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Mr. Breithaupt: ~Perhaps Mr. © Howard might have a comment, 
Mr. Chairman, aS to the requirements for unanimity. 


Mr. Howard: In response to Mr. Gillespie on that point, 
if all the shareholders agree, there is still the public interest 
aspect that may have to be considered. What the shareholders want 
may not necessarily be in the public interest. 


Mr sunGilbespieweWith sonespect;) Si wdeniiteereallyescencwhategcne 
public interest has to do with it. No large public company is ever 
going: tol bettin this® position ethall. »reiseems to “meothe Gaudi tors 
are there to protect the shareholders, not to protect the public, 


in. savicasen offethisnikind ,aiand: oI treallyjofabiesto nseesiwhywenetias 
relevant. 


Mr; so HOWard > jeattebcoulds veny~ wekld@sibessatucompanyeadathataers 
enjoying public funds in its undertaking, though it is not a large 
public company. The Shareholders might all agree, "We should be 
exempt from an audit," but the Ministry of Revenue would not agree, 
the Ministry of Industry and Tourism would not agree, and Treasury 
and Economics would not agree. 


Mr. Gillespie: re someone carat fit himself into 
Subsection (a), then the discretion is still there, even if you 
have not made it necessary to have all the shareholders' consent. 


Mr. Howard: The fact that all the shareholders consent is 
not the answer. 


Mr. Gillespie: That would not be the sole test under the 
board's suggested wording. 


Mr. Chairman: Mr. Wells, did you have any other comments 
Or answers to make regarding the presentation? 


Mr. Wells: I had a few. However, they are just going to 


briefc because !oiwould Siike “to take Pa @lookslawethemsubmission an 
detail. 


Mr eiscchellsig Io Yshoubderbikerpcompointmeoute eer heel, Emay auto 
the members of the board of trade, we just this morning received 
tne briefs on our desks--at least I did when I arrived in Toronto 
this morning--so we have not really had an opportunity to go 
through it in detail, but Mr. Wells will make the comments. 


Mreeiwekls: ,Justaqna@xtew7s nei Ivimay, amar goaeneralw terms ¢2eMr-. 
Gillespiesniadeaseveralepointsys Somierwiisl gol enrough sthemeinisthe 
same! *kindmofhorder vase hesididei tiarhisimiinet? concerns seemedimto abe 
with respect to the transitional provisions contained in section 
274 of the act, and this was raised this morning by Mr. Renwick as 
well, as to\\whether or not there ought to be some kind of period of 
Grace or changeover period. 


All I can say is we are going to take a second look at that 
to see whether we should change what we are doing, but in my view, 
just off the top of my head, the vast majority of corporations in 
this province which are governed by the Business Corporations Act 


on 


avetistabiocorporations—-Momeeand - Pops outfits eect scan Miser the 
phrase--and I am not sure that the concerns raised by the board are 
necessarily Chat *valideranag=tnae they willbe, in tac’; put to aoisot 
OP rexpenselor diretrculty wweeatse “of thet enactment -obrthis bills@it 
is just one comment I would like to make. 


With respect to no par value shares, this has been kicking 
around for a long time and I am aware of the board's position with 
respect to that. Now I have seen a lot of problems with par value 
Shares, especially in articles, with respect to amalgamations where 
people cannot get their share structure straight, with respect to 
reduction of capital. They keep getting lost when they are reducing 
par value et cetera. 


I do not know that there is any real problem with respect to 
chepuiserioflethe no parvivehicle to-7affect the kinds; of things that 
Mr. Gillespie was talking about in his presentation today, about 
redeemable preferred shares for small corporations. It seems to me 
chatetcansbeitdone «with eno part valuetshares. (Podo nots think? lems 
that difficult for the small corporation, a small-town lawyer and a 
small-town accountant to do it. That is my view there. 


Then we got on to dissenting shareholders, I guess’ the 
eompulsory put. «Tne “ldea® behind the bidl ws «chat “if there sa 
float ‘of ‘some “kind ‘where a+ public ‘corporation has bought up a lot 
of shares, I would tend to think that the shareholder who is in the 
MInoOuteyievs agGoingu to use ythat,i wand = not. go sto) the -corporation» and 
puto his ishares” to the corporation ‘because if there is a float, 
peoplevewill” know “the “market “value. T° think ‘the -guy~ 1s 4taking a 
Greateniskein trying tolputethe corporation to. some“ great “expense 
to get more out of the company rather than just selling on the 
Market. Tnis is deSigned to make a market for the corporation, and 
make the corporation make a market for the shareholder. 


Mrz 2iBreithaupt: = T° 9imust-.-‘say “<I -‘wonder how + effective’ a 
market you can make in a circumstance like that. 


Mr. Howard: It protects the locked-in shareholder. 


Mr Wells: With respect to financial assistance, the 
question of realizable value of the assets of the corporation came 
up and I share the concerns of Mr. Gillespie in that respect as to 
how you do determine the realizable value of the assets. But to 
make one blanket statement in the act that it is going to be on a 
going-concern basis, or whatever basis--and as he commented, there 
could be in any number of ways you can do it--would to my mind, be 
Pockingrusvinlratneretooy tightly. 


There may be some circumstances where, in fact, you are 
bettenvotiatouvaltucitttiwion- amdissolution ~basistseIimhave seénereports 
frome accountantst#tsaying;, “OQuite®eirahkly, *weltdo=nociathink- ‘this 
cerporation scanicarty,on. !OOnNowp sie Sctheyetarnes! infwthat Yekind scot 
position, maybe you are not supposed to be valuing it on a going 
concern basis. That is just a concern I raise. I am not saying no. 
With respect to section 129, the board is not a guarantor of, shall 
we say, a bad guess. I think that deserves another look by us. 


3 p.m. 


Loe 


Mr. Steel went on to discuss the problem of the subsidiary 
not being able to hold shares in its parent. That has been the law 
here jin g2@ntario »for--gquites.some -tames~ Underrene, presenta,acte a 
Ssupsidiary can't. I can see the points raised by Mr. Steel with 
respect to certain alternatives that could be advantageous to 
Snareholders. I have problems where perhaps the subsidiary that 
holds shares in itS parent amalgamates with that parent, and I 
presume tnat could be worked out if we accept what the board is 
proposing. Although nothing was said, I presume, with respect to 
tnose shares held by a Subsidiary, they wouldn't be voted. Am I 
right? 


Mr. Steel: Yes. 


Mr sis Wedlsin Okay.) Ons catnsider itrading,sclh havewno.commentaat 
this time. I believe Mr. Howard dealt with the audit exemption Mr. 
Steel raised. Mr. Oughtred dealt with section 98, the shareholder 
proposal and its possible abuse, and suggested if someone wants to 
gets, publicity. othategshould o.bers covered! gas: awellnod LE youpsboowmmat 
section. 98(5).¢b) sisitiemy mind} it» ws..covered.+ Itiscbeanly .appearsmtene 
proposal supmitted by the shareholder is primarily for the purpose 
of enforcing a personal claim or redressing a personal grievance or 
for a purpose that iS not related in any significant way to the 
business or affairs of the corporation. It seems to me if somebody 
1s on a publicity gambit that section covers it. 

With respect £0 sea Ce Oughtred's suggestion that the 
Sharenolders vote on whether the minority should be recompensed, it 
seems to me in all likelihood the minority will never be 
recompensed. That's my feeling. They just get killed. On the 
question of the vacancy in candidates, I personally know one case 
where tnat did happen when a board member was proposed for election 
and he died. It does cause a problem. I think we should look at 
that. With respect to the generally accepted accounting principles 
set out in section 134(4), I believe this was another suggestion of 
the Institute of Chartered Accountants of Ontario. I just wonder 
wnat examples there are of non-GAAP accounting. I have _ seen 
qualified opinions et cetera. IS that a non-GAAP principle? 


Mr.z~Oughtred: 4.1 aigGMeSS siOUrig. EErSte iconcern-s-was. Withve:;the 
private sector whereby an officer could rely on, or a director 
could rely on prepared internal statements presumably by a company 
itself, by its financial people, which may not be prepared in 
accordance with generally accepted accounting principles’ for 
whatever reason, be it buSiness or otherwise. 


If, the, director: feels he can rely 7on. thac sstatement and .at 
has been prepared responsibly, should GAAP have to apply to it 
before sthe, directors icani.asesuthatwsect irony asapyto. its) protection? 
Certainly, I think Mr. Steel wants to give you a better example 
probably of where a corporation may not follow GAAP. 


Mr, #srSteel:) Obs jewes.neade nethinkieathene jeare nquite...a\»stew 
cOrporations, real estate companies for instance, companies in the 
real..estatey «developmen teibusinessrantoliows the Sicind Bof sprinciples 
that are put forward by their trade organization, the Canadian 
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Institute of Public Real Estate Companies, and in large areas do 
not follow generally accepted accounting principles. 


I think there may also be certain companies in the oil and 
gas business which follow accounting principles that are different 
from generally accepted accounting principles, what you might call 


special accounting principles Papplicable- (toa “certain type 2 'o£ 
businesses. 


; I think that is the type of company that the board of trade 
1s concerned about where they are in a special line of business 


which have tneir own accounting principles applicable to that line 
of business. 


Mr. Gillespie: I suppose there are two other 
possibilities. One is where it is an ordinary company but for good 
Bbeasonse athnere- wis Tau yjualitied Ss? auditor's Sireport. Asi wei. g@have 
Suggested, if the qualification does not relate to the particular 
problem at hand, then we did not see why that could not be relied 
On and the other point about the internal unaudited statement, how 
1s anypody ever going to know whether it is in accordance with GAAP 
until you get it audited. It just seemed to be impractical if it 
was to have any meaning in that context at all. 


Mr. Howard: We have to remember, of course, Mr. 
Grilespre, methaty this, bilsly ise designed sfor)s thesunon-offering 
corporation and the offering corporation. I am certainly looking at 
section ’ls4 (4))// a director of @iarge offering corporation.) *T *think 
a conscientious director is going to expect to see a financial 
Statement prepared in accordance with generally accepted acounting 
principles and nothing else. 


Meer Gialespyve: Mido «nol knowl why that] wotldadetbes so,*5Mr. 
Howard. I think we have given about three or four examples where-- 


Mr. Howard: The ministry officials are--the committee's 
problem is in preparing revisions to legislation. We consult you or 
we “give’- you "the  opportunity® to ‘comment. We also give ‘the bar 
association an opportunity to comment. We also give the Institute 
of Chartered Accountants of Ontario an opportunity to comment but 
we have to make a decision. Now in this case, we favour what the 
institute has asked for and they have it at the moment. 


Mr. Renwick: Mr. Steel, I think you have dealt with the 
question of the indemnification of directors. Is that correct? 


Mreeougntred: tf -didi, Sir. 


Mrs Renwick: I amooconcerneds,.aboutesgothe saproviszon (aot 
insurance and what appears to me to be, shall I say, a weakening, I 
am not certain quite how to express it, of the standard of care 
required ofsawdirector. If I may lLook.at sections 133): and 135(4) of 
the bill and compare them with sections 142 and 145(3) of the act, 
it seems to me that what we are being asked to approve is that a 
corporation may indemnify a director in connection with the 
discharge of his duties, provided he acted honestly and in good 
faith with a view to the best interests of the corporation, but 
could indemnify him had he failed to exercise the care, diligence 
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and skill that a reasonably prudent person would exercise in 
comparable circumstances. Am I reading that correctly? 


aL OF pam 


EL think, that,’the, present act; states) othat,.you could only stake 
out <inSurance,.to indemnify. /a)director:or officer .whene,» there. shad 
been no contravention of the standard of care in its entirety, that 
isy not only the ‘oblifgatdon ito act. thonestiyeand wint good fareh an 
tne best interests of the corporation, but in addition the person 
must have met the standard of care, diligence and skill that a 
reasonably prudent person would exercise in comparable 
circumstances. 


It seems to me that there is a substantial change in that 
provision in this bill because it almost reverts to the position 
that we were in before we inserted the standard of care. I do not 
see why a company should have the power to take out insurance to 
benefit a director who has failed to meet the standard of care that 
his office requires. 


Mra /9Giblespies «Mriju Chairman; e: perhaps m1, -could.justy makeysga 
comment on that. I think this is one example where the board of 
trade would be prepared to congratulate the ministry on following 
the example of the federal act. 


ae Mi sRENWICkKe 2S ypeELectiyn. correct 35LN g.DO ENGIN. ¢aCubna cue 
difference. The problem that has been experienced with the present 
section’ an? othe, spresenk, act) <isav iehat+ Mayor, £aG..,nNObeneed., an 
indemnification and you do not need inSurance if you are never 
careless. If you never depart from the second branch of section 
133, which requires you to exercise the care, diligence and skill 
that a reasonably prudent person would, then you never need any of 
these things. 


Lt, has) been;.the. board’ s*» view:.throughout ‘thes historystof .all 
these sections as they have changed around among the old Ontario 
act, the old federal, the new Ontario, et cetera, that the present 
Situation we find in the federal act, and which is followed in Bill 
6, is the one that should prevail. I£ you comply with the first 
branch of 133(a) and you act honestly and in good faith with a view 
to the best interests of the corporation, but you have fallen short 
of (b), and that is the very reason why you are being sued--if you 
nad not fallen short on either of them, you would not be sued--then 
that is the time when you require an indemnity and/or insurance, 
and it seems to us you should be entitled to have it. 


Mr. © Brelthaupt: Once® ind a@whiley you mays have eacted siunder 
(b) quite satisfactorily, but the court in its wisdom may decide 
you did not, and therefore some opportunity to have insurance 
coverage is surely prudent. 


Mrio GiVespiecs Yes. enctisyou @did gnot -actymnonestly fyandaan 
good faith, that 1S something else again. 


Mr..Breithaupt: That,1s,quite separate. 


Mc. Gillespies. Buteyat wou, acted..honestly and.,thought, vou 
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were being diligent, but you were found not to be diligent, our 


feeling is that you should have protection. That is no abuse and 
Should not be a problem. 


Mit SKEW uCKsCithay must Saya find!s Dt. Wqunbeupsettinge, that 
that standard which we worked so long and hard to get into the act 
Should now be whittled down by saying that the corporation can 
maennity “thet director-sagainst. “his.-ofailurestolséxercise that 
hesponsability tvand ai00/) meetiethat- standatd “cf imare eiay haves ono 
difficulty with the question that I should be able to insure myself 
against negligence. I do not have any problem with that, but I 
certainly do not understand why the corporation should be permitted 
to take out insurance to indemnify me against my failure to meet 
the standard that is required. 


Mou! DBreithaupte. i Cee smivequinedmrof > tyvoursrather!) thanosthe 
corporation; therefore you would prefer to see a more personal 
responsibility. 


MrasiRenwick: 5£At ucthesy present icimeyjia ifis anyoridirectora,is 
concerned he must take out the insurance and pay for it himself. 


MoSTOISpenSterigeWYQU: dontteswant it gto «be yaodcost sof ¢doing 
business, iS that what you are saying? 


MeeceRenwickisy No;ivigmamemot tonly 4sayingitewshould not bea 
cost of doing business. I am Saying we spent a great deal of time 
Originally, years ago, trying to get the standard of care into the 
Statute. Now, by reshuffling the words, we are saying that the 
Sonpanvyeecaniwindemniftys .thattedinector “Lor éfalling® to .meet* the 
Standard—*which® the company) is’ entitled’ to. receive. from that 
director. 


Mr wibreiihaupt: JAc tohemexpenserrofiathe company and» not ‘the 
director. 


Mr. Renwick: We argued long and with a great deal of 
attention to get the phrase, "exercise the care, diligence and 
skill that a reasonably prudent person would exercise in comparable 
circumstances." Those words were gone over with a fine-tooth comb 
to get them to be acceptable. In a sense, it is perhaps not as high 
a standard as some of us thought was required, but disguised as a 
claim for uniformity that we should accept a federal whittling down 
in 1975 of what we obtained in Ontario in 1970 seems to be asking a 
great deal of uniformity. I am interested to know that my reading 
of it appears to accord with the representatives of the board. 


Mr. Chairman: Has the ministry any answer to this? What 
iO ey Ola WaltamtGuImical I =olt, LAMr “GuRenwick;=@ a. deletion Stott.) the 
reasonable-man test over in the indemnification section? 

Mr. Renwick: Yes. 

Mr. Chairman: Is there’ a policy on this? 

Mr. Renwick: This was obviously a decision that was made 


by the ministry, to whittle down our act in the interest of meeting 
the uniformity test of the federal act. 
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Mr. SHoward: / Thatwisssone ‘wayssof “puttingy*ityayMns. Renwick’. 
It was not consciously “made as a decision /tomgthare kind? Staam 
looking at my notes here and there is nothing to indicate that any 
of us had any problem witn this. As I have said before, and I know 
you don't like this, we are simply tracking the Canada Business 
COrporatlons: jsACHiy “andes thesess provisions fer uniformity. Any 
differences between our sections or subsections here and the Canada 
act are purely minor. 


Mr «, -Gillespie*s #1. dont sthinks-there’ Sis .aysdiffierence,pwith 
regard to the power to indemnify. I think.the difference comes 
solely in the question of insurance. | 


Mr. “Renwick :)> Oh; ervyes,)) no” ‘question -saboae.. “Chat. “fates 
exactly the purpose of the redrafting as°»I read it. Let me put the 
question in a different way. Would you tell me whether or not you 
have nad any difficulty whatsoever with the present act with 
respect to the question of the standard of care or the question of 
insurance under the present act? Have you had any representations 
about the bogyman that was put up in front of us, which was that if 
we ever put in this standard of care in the first place, we would 
never get anybody to act aS a director. It was laid before us that 
there waS going to be a wholesale resignation of directors across 
the province. I never did hear of anybody who then did resign. 


S220 Sy. 
Mr. Mitchell: Perhaps, Ted, could you answer? 


Mr. Wells: I have received phone calls, not letters, and 
they are few and far between, I must admit. People have been 
worried and upset about it. 


Mr. Renwick: About what? 


Mr. Wells: Basically, about the problem of the 
corporation not being able to indemnify somebody who is’ found 
negligent. That is putting it quite simply. I believe Mr. Hebb over 
there from the bar association-- 


Mr. Renwick: But there are no letters on file about that? 

Mr. Wells: No, not that I have on file. 

Mr. OUBrerthaupty iisurelys fel isignotivso)¥much ta matbers of “not 
being able to, indemniéy. ‘the person, as " ltwers to obtain the 
possibility of insurance coverage that might or might not indemnify. 

Mr. Wells: That is right. 

Mr. Breithaupt: Because that would be quite separate from 
the corporation doing the indemnification which, I do not think, we 
Snould countenance in the slightest. 

Mr. Chairman: Excuse me. Would you® come up to one of the 


microphones. I think Mr. Hebb perhaps has something to assist us 
here. 
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Mine sieCDO. -eMaybe® Temcoulds Justi speak to “the=“poltey~ point 
for a moment. Mr. Renwick, I.do think there is something more than 
uniformity here. Mr. Gillespie made the comment that under the 
existing law, a company is precluded from purchasing insurance for 
the very purpose for which directors need insurance, and that is 
tne failure to live up to their standard of care. Nobody is going 
tO insure anyone, obviously, for: the other breach that is possible, 
the breachotsitdiciary responsibility; but the farlure to -live up 
to the standard of care iS something for which directors require 
insurance. 


In my experience, practitioners have sort of looked at that 
provision in Ontario during the last 10 years and wondered what it 
waS all about. What was the purpose of putting that insurance 
provision in there which precluded a company from buying insurance 
POMe ts eolrectors, fore thep very. qpurpose: for .which, thei,directors 
needed the insurance? Thus, I would say, the federal approach, 
which is embodied in the bill, is a significant improvement. AS a 
practical matter-- 


Mr. Renwick: It depends on where you sit. 


Mae JHeDD aelLete Mem pute thisewoiryous, Dig-lesundertake: tor sit 
Onman.bDOahduor sal rectlorspeL ameqoingmto, be looking wat the vrisks4that 
are attendant on my Service on that board of directors, and I may 
receive a+s#director*s tee. I am going. to be concerned - about, imy 
potentual = lhabwlity.ielieithe: corporation Wse nots goings, to spunchase 
insurance .O1r provide .insurances;forwme! to». covers rmy. risk;s then 
presumably I will get it myself. If the corporation is not going to 
provide the insurance for the director, then I assume the director 
is going to do it for himself. What that is going to mean is simply 
Largepengtleclocs fees 0 bedo,-notsereally= think sthaten.your-apoint 
advances the position in bottom-line terms. I really think if you 
dO. NOt. Deniistyn (neg corporatzone tCOmsdoe ithis. direct lyjeethend the 
directors' fees will be increased to cover it. 


Ma geeol er chaupt swe BUL ® Clilomd Sus Delng done=adrrectiy=eror othat 
grey area surely. 


Mee eho oben ttyl Se being. done “to, covers.the directors, in the 
abeCauObeQreachOoL. duty. 


Mr. Briethaupt: Where they may have felt they were acting 
guite prudently-- 


Mr. Hebb: Right. 


Mr. Breithaupt: --but the court finds otherwise,. shall we 
say. 


MUS aHeDD v-Riont. 


Mee | Brettnauptss There »fS. no= question.© apout the..carlier 
POreLOuspmetciats Lost scay,ml sala, nonest ly “in good faith, because 
that obviously is beyond the realm of anyone obtaining insurance 
LOL. 
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Mr. Hebb: Exactly. 


Mr. Gillespie: Nig Nig: Lov" OF any assistance to the 
committee to know what the practice is, I think it is just about 
universal. If the company has directors' liability insurance, there 
is one policy. It covers the company, it also covers the directors, 
and there is a split of the fee in an Ontario company, which there 
would not be in a federal company. 


If it were a federal company, the company would pay the whole 
insurance premium; if it were an Ontario company, the premium would 
be split “and part of it is charged to tne directors alc pate olet. 
is absorbed by the company, but the management of the company then 
goes to its lawyers and says: "We want to comply with this 
subsection in the Ontario act that deals with insurance. How do we 
split the fee?" Nobody knows, so it gets split on some basis; I 
Suspect that the normal split is 90-10, and my own guess is it 
probably should be 10-90. 


That is what happens and it seems to me that is just a silly 
Situation “tor nave’ Continuing. 8.1) dO not think sec saccOnp ir oies 
anything. 


Mr. ‘Breithaupt: "Why will this " ehange “it? sYoueswill = not 
have the accounting matters change with respect to an assignment of 
a proportionate benefit or cost against a director's indemnity, 
will you? 


Mrs Gillespie:* Ifthe “company” is’ -entitied;, as wurnder ~ the 
federal act, to provide this insurance, then it will pay the whole 
premium. 


Mr. Breithaupt: The matter will just be at an end then, 
and the directors will come into it or not, depending upon their 
particular circumstances. 


Mr. Gillespie: Some companies carry this kind of 
insurance, and some companies do not; but if they do carry it, it 
will all be paid for by the company. 


Mr. Renwick: The point has been elucidated. I am _ being 
told thateaf-they do not get it out of one pocket they will get at 
Out Of another "pocket. That"is all. right; 1 do not. mind if they get 
it’ out of the other pocket. If’ the net effect—is that—there is a 
washout of the transaction and it comes by way of director's fees 
to the director, that is fine. He pays income tax on his director's 
fees and you get all of the problems that are involved with that, 
but that is fine. That is a judgemental decision and if they want 
to make it so refined that they equate the additional director fee 
to -ehnermnet cost. *to -the edgrecror, a. the insurance, “Chat Ws thei: 
privilege to do it. I cannot stop all of those methods by which it 
is done. ae! 


ATL “I: sam' saying 2s”. “find it upsetting)—-wten—-che—tcime and 
attention that was put on all aspects of the present sections of 
the bill, that because the federal government saw fit to whittle it 
down, that we are now going to be asked to whittle it down, as 
well. 
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I have no problem with the way Mr. Hebb indicates that it 
Welle Detects i) atiiat omcie =n ind VOL’ Droblemel terms mewe lMland “Good; 
let them meet it that way. I just find it passing strange that we 
SHOULG sabe, asked tow Conslacr” that? “amendment. iecanm +think= of eno 
Particular “problem -“we=nad -many’ years Mago" in deabing ‘with this 
GUeSTION in Cherriyrscts report’ to. @et! any Standard tor care, in “che “act 
= A ett a 


Mn. Chairman: Jits we turn: the. section “night *arourd and “we 
say that under no circumstances can a corporation ever purchase 
insurance for incompetence or for negligence, and then we find. that 
a director iS not prudent enough on his own to take out insurance, 
I think we may be faced with a policy consideration with a 
Situation where a loss occurs through a director being bumbling but 
acting in good faith, and then that loss is just going to be moved 
over to the shareholders and ultimately to the public. 


that asSuiwhy \ ioochink: the . permissive side" or allowing «a 
corporation to purchase inSurance iS a good argument to be made. 
Would. that not... be vthe., ultimate. upshot.-of ~this*—perhaps, Mr. 
Gillespie, because if the corporation can purchase it and the 
director does not, then who ultimately bears the loss? 


MraeGuLeSQt et ttgethne “d1lrector 1S not  oOnbyesimprucent (but 
also impecunious, I guess the person who has the right of action 
bears the loss, or the public ultimately. 


Mies ewe batons oUte under. the. same standard, the corporation 
would be purchasing it for employees of the corporation, wouldn't 
they? (Inaudible). 


Moserhebbtns lLaatiink.o1 ta,USUali4tO, have. the “directors policy 
cover at least the senior management group as well as the directors. 


Mr. Eaton: Why shouldn't the directors be included and 
protected just the same as the employees are? 


3:30 p.m. 


Mya Gaililespies, Drithinke you swill,.find st (this “way in the 
New York statute. 


Mroosbrerthauptco gi tempiisigithemparticular » directors! s.personal 
decisions as to whether or not they should or will take out their 
own personal coverages. 


Meo rinebbsSehetwoulds have Sthought al°bettericapproach stor=Mr. 
Renwick's concern would be in terms of disclosure. The federal 
proxy rules require at the present time that premiums paid for 
directors’ and officers' insurance be disclosed in the proxy 
circular. 7) That®*sis “an “approach’’.that Ontario ®*might well ‘consider 
taking. It seems to me that that provides some sort of response and 
some sort of protection for the shareholders, lest this thing be 
abused. 


Mr. Breithaupt: How would we know what proportions within 
the:?Gpremium eSshould’ actuallyi®*bel? charged 9eforay the: directors’ 
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proportion? We have had the comment that what is 90-10 should 
perhaps be 10-90 in its ratio. There would have to be, I presume, 
some sort of a standard accounting expectation as to the division 
of the premium in order to make those figures meaningful from one 
company to the next. 


Mr. Gillespie: “Etmdoesminot getimdivided minder sencoe: cues 
act. They have the power-- 


Mr. .Bneithaupt<:? But ~iesam usaying “under «this; Sicuacrony vou 
could see some division. 


Mr. Hebb: It would not have to be divided. If you were to 
permit the corporation to take out a comprehensive policy that 
covered both the directors and officers, that total premium would 
be disclosed. I am not sure, but maybe there is a requirement that 
there be some split in the present proxy vote. 


Mrou breitnauve: (Lef1s not un the TeCuereienact 2) Cenc une Ly 
must be referred to and accounted for without that division, which 
I agree might be quite a meaningless exercise. 


Mr. Hebb: I make that comment just because ae is 
basically public companies that presumably we are concerned with 
that have to file proxy material and that information then could be 
available in the proxy circular. 


Mr. Chairman: Are there any other questions..for these 
gentlemen? The next group is with us. 


Mr. Renwick: I have one other I am at a loss about. It is 
Mr. Steel's comment about the insider trading provision for 
nonoffering companies. Mr. Wells indicated he did not have any 
comment on it. I did not know whether that meant he had no views on 
BEPOr not. 


Ll have vay little difficulty#ineacceptimgrithe board of stradeds 
position on that, but I think I am open on it. Could you help me a 
little bit with your comment? 


Mr. Steel: Perhaps it would be helpful, Mr. Chairman, to 
look at the provision as it was when it was part of the existing 
legislation prior to 1978 when I think it was repealed. At that 
time at: was--sections 2487110149, 0elS0gm ES) “Andi sliS2 sof sthewBusiness 
Corporations Act. There was no distinction made between offering 
corporations and nonoffering corporations. It included reporting 
requirements for insiders very much in a parallel with the inside 
reporting requirements of the Securities Act, provision for the 
inspection of reports and so forth. 


Mr. Gillespie points out that there may have well been a 
discrepancy between the insider definition of the people who were 
identified as insiders in this predecessor provision, in which we 
were reguired to file the reports, and the then provisions of the 
Securities Act. In any event, the repeal was enacted in 1978. 


Tn? itsh reyised@itormss) insepartl Bex giof ViBivinG.,. “the-. reporting 
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provisions have been omitted so that all that you are left with is 
SUBSeECELONT >>. ering ether tiabltity “section. { This, ls .the “sectYon 
which contains as a key part of it the requirement that in order 
for sthe» liability..to-take place, the insider must have made use of 
specific confidential information for his own benefit or advantage 
that if generally known might reasonably be expected to affect 
materially the value of the security. 


The concern of the board is, as we stated before, that it is 
very difficult to say there is any specific information regarding a 
nonoffering corporation that could be said to be generally known 
because owners of nonoffering corporation businesses are not in the 
practice of making generally known the affairs of their 
corporations. That is one big distinction between a public offering 
corporation and one that isn't. 


The second point the board wasS concerned about as far as the 
operation of this liability section is concerned was the question 
of the information which, if it was generally known, could be 
reasonably expected to affect the value of the security. Unlike the 
case of a public offering corporation where you have an objective 
Standard as to a security being in the public marketplace and it 
has a value that goes up and down according to the trading in the 
public marketplace, in the case of nonoffering corporations there 
is no such objective standard. The value of the security of a 
nonpublic offering corporation is highly subjective and is the 
subject of a whole lot--almost a profession--in the accounting 
Field that is devoted to the valuing of the securities of these 
nonpublic companies. 


It is for these reasons the board feels quite strongly this 
DLOVeESTOn “1s, Ot Brequired fors theyfprotection ‘of the -publici®-The 
laws of fraud and so on at present in place govern the questions of 
liability as regards .misleading purchases of securities of 
nonpublic corporations, and in addition to that the provision might 
be in many cases positively harmful in so far as injecting new and 
unknown elements into transactions between purchasers and sellers 
of securities of this type of company goes. 


MeseuGillespre: Siitivewas Jonever Jipartyy of tthe lOntario Jelaw 
because the section Mr. Steel pointed out referred to an insider 
and at that time the definition of "insider" read, "A director or 
BenitOrmorticer Ot oecorporacion. .chatais Offeying its "securatnec sto 
the public." This type of provision was never in the Ontario law. 


Mr. Steel: As applying to nonoffering corporations. As 
Mr. ‘Gillespi@rpoints out; this application of “the insider® concept 
to nonoffering corporations is new and highly dubious in the 
opinion of the board of trade. ¥ 


Mrs }®RenwickeohIv scan? certainly. understand your’ ‘concern “on 
the question of the valuation of the security and the judgemental 
question about whether it might reasonably be expected to affect 
materially the value of the security. I can understand that problem 
very clearly. I shall reflect on it and think about it when we come 
COSLES 
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Mr. Chairman: Any other questions or comments? If not, 
may I thank you for your attendance and assistance. These comments 
will be taken down and reflected upon later in the clause-by-clause 
study. 


Is the Ariadne Group represented here? Yes. 


m would) poantapoute'to the members. that’ exhipit-. 2 2s) the 
submission of the Ariadne Group. Appearing before us at this point 
are Mr. Waitzer and Mr. Berman--just Mr. Waitzer. 


Mr. Waitzer:.- Mr. Chairman, -my ‘name is Eds Waitzer..-Mr. 
Berman unfortunately had to be out of the country this morning so I 
will be appearing alone. 


Mr. Chairman: Would you carry on with the presentation? 
Thank you. 


Mr. Waitzer: I take it the submission has been circulated 
and you have all had an opportunity to glance through it. Rather 
than speak-- 


Mr. Breithaupt: No, we have only just received it. 


Mr. Chairman: As we sat down this morning we received the 
written submissions. 
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Mr. Waitzer: I suppose then you are in much the_= same 
position as I am, having only had a brief opportunity to thoroughly 
review the bill not knowing in advance it was moving through the 
committee process as quickly as it was. Let me apologize at the 
outset that the brief I have submitted to you is one that deals in 
general principle rather than in detail, simply because I have not 
had «ithe: ,opportunitys eto-pacquire:)-the@ sortanofestiluency,.withs<the 
technical provisions that I might otherwise have if there had been 
sufficient time. 


The suggestions advanced in the submission are by way of 
constructive, criticism.sOverall the effort In Legislative reform 
that is reflected in the bill I would submit is an impressive one. 
It is an area which should be a priority of the Legislature and our 
Criticisms are constructive rather than frustrating towards that 
effort. 


Most of the submissions contained in our presentation are 
restricted to offering corporations. However in certain instances 
we have advanced the notion that corporate law should in effect 
create a new distinction, not one relating to whether a corporation 
offers its securities to the public but one that is triggered by 
the size and impact of a corporation--impact in terms of its impact 
on the community and the variety of constituents that are involved 
in any corporation. VAN 

There are two themes I would like to explore with the 
committee by way of introducing the written submission. Then I can 
either respond to questions or go through point by point some of 
the concepts that are developed briefly in our written presentation. 
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First, I would urge you to consider the proposals raised in 
EhHessubmission; recognizing: that public. trust anditconfidence “intthe 
accountability of? corporate power ‘is’ crucial to the continuing 
Vitali tyeOr-ourseconomic systems. Ts-think- thatsis théSbasis iofmyour 
legislative mandate today. 


Tae ey ScCondestheme SiR hnopen:tocibouch <on ais” thateain szembarking on 
Significant legislative reform such as that proposed in this bill, 
the responsible minister as well as this committee should ensure 
that their decision-making is illuminated by seeking out useful 
public participation in their proceedings. That perhaps is one of 
my strongest criticisms of the process rather than the substance to 
date. 


There 1S a tendency in legislative reform when the effort is 
restricted to professionals who are engaged in using the act on a 
technical teve IMteromeday.sto “day —tomrestricththemeriort. to oneto£ 
fine tuning, debugging technical provisions rather than taking the 
Opportunity--wnich is an opportunity that only comes around once 
every, Lew =vyears--to~e Stand» back; -look- at -the reason. for the 
legislation, the extent to which it reflects public expectations, 
tne Pexcenta vomewrichms It .reflects -standards “sins the*(corporate 
community, rather than simply take out bugs, and to see whether 
anything can be improved at the conceptual level. 


Turning to the first theme, I would simply suggest that some 
OL "the = proposals “tevuched'on®= in’ ourwritten submission’ illustrate 
the- ‘tremendous. changesthat are-~already, occurring) today, * primarily 
in corporate boardrooms. We would submit they should be reflected 
in and encouraged by our corporate legislation. We are all aware of 
the increasing percentage of independent directors and the 
establisnment of specialized committees of the boards, botn of 
which are dealt with in our submission. 


There ‘are s0ther )%echanges) «that .-:ares not® as #/susceptible to 
Statistical analysis or review but are based on anecdotal evidence 
and our own experience, aS well as articles in the press. It 
appears there is a far-reaching shift in attitude on the part of 
boards of directors and individual directors. They are increasingly 
sensitive to their positions and responsibilities and less prone to 
let themselves simply be devices to ratify the decisions of 
corporate management. The establishment of board charters, the 
delegation of policy formulation and monitoring of management to 
committees, the development of job descriptions for directors, as 
well as an emphasis on information flows to the board of directors 
and to public shareholders, are indications of progress. 


Rather than supporting governmental intervention to mandate 
appropriate corporate accountability systems, the proposals 
Suggested in our written submission are designed to encourage 
continued private /sector “initiativePin this\*area. Our-*goal* is’ to 
change behaviour in order to ensure that it meets reasonable public 
expectations, rather than to narrowly prescribe legal standards. 
Hence, for example, we have proposed in our submission disclosure 
rules concerning director nominees and corporate objectives. 


We nave also proposed that consideration be given to refining 
themstatutoryesstandard Of care. in .order, to refleet sour 7society 's 
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increased reliance on fiduciary concepts in protecting shareholder 
rights and),@indeed, other “constituents | rights.” Such> iuneremental 
changes, along with ©a@ snumber “of,. otherpeforces;, szncluding Speer 
pressure, should operate to accelerate the pace of change and to 
enhance corporate accountability by goading private sector action 
and initiative. 


Turning to the second theme, which was the question of 
process, we find it somewhat remarkable that in response to a bill 
that has been several years in drafts and preparation, only five 
general submissions--and I may be out in my numbers now--are being 
entertained by this committee. Three of them are from professional 
Organizations, which were given the opportunity to participate 
extensively in the bill's drafting. The other two are groups that 
are advancing submissions such as those contained in our submission 
concerning, ithe -overalk. thrust,. of.<the ) legislation. qsInacontrast, 
other jurisdictions have recognized that reform of corporate right 
legislation is a significant exercise, and one that merits the 
encouragement of public participation throughout the process. 


Presumably the minister's response to this lack of 
opportunity for public input is that the proposals were expedited 
in,,that...they p.were ,wlerely,. intended.,to bes dia.COnNtY 1 DULIObsa.cO 
legislative uniformity. I think that underrates the scope of the 
effort tnat has been undertaken by the ministry. AS we note in our 
Submission, it hasS gone considerably beyond that in a number of 
Salutary ways. At the same time, there has not been an opportunity 
to canvass in a public dialogue a number of other issues that are 
Currently tne concern of commentators on corporate law, including 
many that have been raised in other contexts within this province. 


There is no question that a major revision of corporate law 
is a worthwhile exercise, if done properly. The current proposals, 
however, may short-circuit the very accountability process in the 
political arena that the bill seeks to strengthen in our economic 
process. In doing so, it could undermine public confidence and make 
poor use of an opportunity for Significant corporate legislative 
refoum. sIn response >to jai previousniincarnation of thisigbrlilyagam 
Baillie, who will be appearing before you tomorrow afternoon, I 
understand, wrote an editorial--I think it was in May 1980--in the 
Financial «Post. I~ doie-noti) know Pwhether~ neaws ti! bewioldaa to yi s 
positgon,7/ So) ITvdon't sholdeitqout rasehis#oeurrentsposici on; a butylene 
editorial, in effect, recommended that parts of the proposals as 
tney then stood, particularly those relating to minority 
Shareholders' remedies, be proceeded with as quickly as possible in 
view of their urgency and priority. 


Se OF «ls 


We also propose that the remainder of the bill be severed off 
and proceeded with by the Legislature on a basis which afforded a 
ruliers topportunity <for?consideration tandjspublic participation. jain 
the short timespan we have had available to usS to prepare our 
written submissions, we have tried to highlight a number of areas, 
both substantive and procedural, which we feel merit further 
consideration and whicn might be elaborated upon if there is that 
Opportunity for public dialogue. 
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OHEGiSuUggestion you mignt™ take: “into account yn along? twith i Mr. 
Baseneicre;arcenad fitiets noted. in ‘our written. submission,’ is®*the 
possibility of reactivating the--I am not sure whether it is the 
Standing or’ the select--committee on company law. This was a 
proposal that iwas’-advanced*and*® Ishave-a bit» of*avconfbict- because I 
was acting as counsel to staff of the Ontario Securities Commission 
in a hearing regarding nonvoting shares several months ago. 


MrvecBrerthauptelhs - fave cam worse "conflict becauseiaf- was the 
chairman. 


Mrs + Waltzer:)* In Sany!) event, -that® hearing: illustrates © one 
of the kinds of fundamental policy issues that should properly be 
DeLove- stir S-committees Or” ‘any’ @committee-= "that “is wconsidéring 
corporate legislative reform. One of the recommendations of 
commission tiastarfte “to ““thes* commission” was! *that’™ the “commission 
Leccmmena were: (ethics Minster rthate sort. lof \-imechanism. tor) ongeing 
introspection into our corporate legislation be reactivated so 
there 1S a continuing opportunity for public dialogue. 


Tne Mye ast eomecon ut ertogetheri;theorsubmitssronys TrMthink’ eI 
indicated somewhere that there would be an appendix which was a 
COGemOL sCONGUCt walla, =UNLOLcunate.y,f 1 did not.dete the dappendix = in 
time to get them up. I now have two of them which may be of 
interest to members of the committee just by way of example; 
perhaps if they could be circulated. 


Mr. Chairman, I am in your hands as to whether you would like 
me tO go point by point through the submission or whether you think 
LEPWwOULd: “be amore LruLleful elor Ucommittee* “members’r toy navel an 
Opportunity to ask questions as. they like. The submission deals 
with each of the recommendations in some detail. 


Mr. Chairman: Go ahead, Mr. Breithaupt. 


MeVevbretthaupo eerie was juste going Stoltsuggest Site’ might/ be 
well? if Mr.’ Waitzer led us» through’ the submission’-so if there are 
points which come up, they could be asked right at the time. The 
Pie rodquetsoni ras "such, ‘referrang™ ctommethe® reforms in thet Canada 
Business: eCorporations “Act ,-*tand Mithe “other - matters, ) aren farrly 
genehalng" I would ‘think ‘we <couldS perhaps -beginjpe tif *that* 1s 
Sonvenwent; = at™ page sirve withthe particular -pointstand sagree™to 
Sit for some extra moments, if necessary, so that Mr. Waitzer is 
able to make all the comments that he would wish us to have. 


Mra tuchai cianssaw eCSsaywould @yous.continuesecunhessie theretsare 
other comments, with (a) on page five? 


Mr. *BrerthaGpes™ Tf Styousetwould -Likée®to. comment” Yon ---the 
earlier pages, please do. 


Mitra rezerswertim «le could? provide’ ar tteverview.ne What-+we 
attempted to do literally in a matter of days was to bring together 
some of the proposals which seemed to have gained considerable 
cuxrencyy? Doc “tnvsehie “jurdsdrct von “and = others-*wrth erespect “to 
corporate law reform by chose who advocate increased 
aCCOUNntaDEL typ DUC “who tuo" som -savinige-cnace 1t +snould™be sdone= by" way 
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of private sector responsibility rather than by way of government 
fiaty 


Thate«is ..the..philosophical, premise, fromawhich, lyStartparcnat 
rathernyathen = presertbess stelcime Standards, rather than require 
constituency directors, for instance, aS some recommend, that 
private sector leaders be encouraged to assume increased 
responSibility and, presumably, that will displace the public 
demand for increased governmental intervention. 


In assembling some of the proposals that we could think of in 
a hurry, they seem to fall within three streams. One is internal 
corporate governance mechanisms relating primarily to the way in 
which directors oversee the ongoing management of a corporation, 
and again..we..are talking.about public corporations, or /offering 
corporations, or.,perhaps corporations .over 5a) ‘certain..size.. ~The 
second area had been referred to here this “yatternoon.sas 
Shareholder's remedies or minority Shareholder rights, and 
opportunities for shareholders. The hurd: i guess, is 
Opportunities for shareholders to participate to some degree in the 
governance process. 


On page five, looking at boards of directors, we are of the 
View that one of the key avenues for improving corporate 
accountapility is to place more responsibility in the hands of 
directors and to make their role a more meaningful one in the 
cOrporate decision-making process. The concept of independent as 
Opposed to outside directors is one that has gained considerable 
currency, .both ing. Canada gand pthe .US..40 Gininkeethe gimoStamrecent. 
Statistics that I have seen in the US for public corporations is 
tnat over 85 per cent of offering corporations have active outside 
independent directors. 


In a previous draft of the bill the concept of independent 
directors was a stronger one than is at present found in Bill 6, 
and we would urge this committee to reconsider what underlies the 
notion of having outside directors. Presumably outside directors 
are there to bring some independent judgement to bear, judgement 
that is not subject to the influence of management which has chosen 
them, or management which is directing a Significant amount of 
business, whether it is professional fees or otherwise. If, indeed, 
the committee and the Legislature feel there is some role for that 
independent judgement, we would suggest the original notion of 
independent directors replace that which is currently found in the 
legislation. 


The duties of directors are a subject. ‘that has for years 
occupied the attention of commentators, primarily academic, 
although more recently professional associations. The bar 
association in the United States has tried to develop model codes 
refining to some extent what the role and duties of directors of 
offering «corporations... shouddjebestualt grvousstalkostosdirectors, of 
offering corporations--as did, I think her name was Susan Peterson, 
who, prepared. the. conference board. report--you,willovfind that many 
of tnem are somewhat at a loss to know what their mandate is, and 
frequently find themselves in a situation where they are not at all 
certain to whom they are accountable and what their role on the 
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board should be when faced with difficult judgements which 
a1lrectors often tace. 


We are simply suggesting there that the committee and the 
ministry should give some consideration to the work that has been 
done in this area, and give some consideration to attempting to 
refine those obligations in the statute. 


Directors” saccess’ to" anformation “is an issue that: perhaps 
most people do not think of in reading through the legislation and 
in considering the role of directors. One would think that as a 
matter of course directors would be entitled to all information in 
the possession of a corporation. That Simply is not the case. 


Pienavesispent tas good »dealttopemy? time@acting® on behalin of 
minority shareholders, dissenting directors, and it is frequently 
the case that a director who finds himself in a position adverse to 
Management also finds himself handicapped because he does not have 
access to the information and resources of the corporation, and it 
becomes extremely difficult to exercise his judgement and to 
discharge his responsibilities as a director when he is crippled by 
Chiowtack “Of <PHtormation. '=resuggest to “you. tthe’ act »as “currently 
drafted doesn't provide that access aS a matter of right. 
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The concept of board committees is something that has gained 
some currency over the years. Most of you will be familiar with the 
notion of audit committees, for example, something that was thought 
by many to be guite a radical concept not too many years ago. It 1s 
now a statutory requirement and a matter of course in terms of 
business, practice “with “*orrering=” corporations’ “and;'= similarly, 
executive committees. Increasingly, large corporations are making 
use of committee structures, recognizing it is simply impossible 
for a board of directors to effectively monitor all the various 
facets of what the corporate organization does. 


We are recommending that mechanisms be put in place within 
the legislation that would encourage offering corporations to 
constitute standing committees. One that we particularly recommend 
and CwhichiOwililetbe touched iuponis(tomorrowsil/ sgather,iby sanother 
intervenor, is some form of social responsibility committee. Again 
let me stress we are not suggesting these committees be given an 
express mandate tnat they be told what they do or how they have to 
discharge their responsibilities; we are simply recommending they 
be constituted in’ that’ they ‘be required to report on their efforts 
so that facet of corporate activity becomes more visible and more 
commonplace. 


Ons tthe wouestwomy ofe [director /nominatrons, ~I- ithinksd) wemmare 
Simply proposing that the notions of corporation democracy which 
are recorded elsewhere in the legislation be extended to the 
electoral process. When we touch on disclosure requirements later, 
you will see we also recommend that electoral process be more 
meaningful by making available increased information to 
Snarenolders which will both inform their judgement in 
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participating in the electoral process and perhaps encourage them 
to participate. 


Finally, the role of the chairman of the board: If indeed we 
perceive the board as being some sort of counterpoint to 
management, a group responsible to oversee the management of the 
corporation, it makes sense that the chairman of the board, the 
person who directs the board, who determines the agendas for that 
group, also be independent of management, whereas frequently it is 
the case the chairman of the board is also chief executive officer 
Or in some other way directly tied to the management of the 
corporation. 


Our recommendations with respect to shareholder proposals 
Simply go to refining the mechanism that is already proposed in the 
bibbooando unaking saLt Raby somewhat } smoreryplrachicalag faci ercyonior 
Shareholders to take advantage of. The ability of shareholders to 
participate in the approval of major transactions goes somewhat 
beyond the current provisions of the bill relating to fundamental 
changes. It seems, particularly with the proliferation of hostile 
takeover bids, that management has increasingly taken it upon 
itself to make decisions which fundamentally alter the nature of 
the corporation and thereby the nature of the shareholders’ 
investment in that corporation. 


The stock exchange has recently taken some initiatives 
towards increasing the ability of shareholders to participate in 
approving those transactions, but the stock exchange is limited 
botn in its jurisdiction and in its ultimate remedy. The remedy 
that it has available to it where its requirements are disregarded 
is delisting, which is one that tends to prejudice the shareholders 
more than anyone else. 


Disclosure requirements: Again we have tried to bring 
together some disclosure requirements that came to mind in a short 
Span of time, designed to enhance some of the internal government's 
mechanisms that we propose earlier in the brief. 


I have already touched on disclosure relating to committees 
and disclosure relating to directors which would make the electoral 
process \amornesrsigqnificant’. #ihatiegdisclosune “goes eg bothmrtoseene 
independence of directors and to the performance and remuneration 
of directors, the remuneration question being one that was 
canvassed by this committee some three years ago, I suppose, when 
it was considering revisions to the Securities Act. 


Mc.6Bresthaupt: Doewasivaboutbelo79 wethonke 


Mr. Waitzer: My recollection at the time was that the 
committee felt that sort of remuneration on a disaggregated basis 
would be a worthwhile disclosure mechanism. AS the regulations 
ultimately evolved, the disclosure was aggregated so that offering 
corporations are only required to make disclosure of the five 
senior officers and directors in a lump. 


The final disclosure recomendation, going back to the concept 
of a social responsibility committee, is disclosure of socially 
Significant information. 
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In terms of shareholder remedies, you will probably have 
heard a number of these recommendations previously, and I shall not 
Gwell on them. We have some difficulty with the provision in 
SCCELOnMeZl0 which Wiliheralizves: the “ability eof /ia--cogporation to 
provide financial assistance to others in the purchase of its own 
Shares. They have some difficulty, not so much with the ability of 
amCOrporat2on  cG Nola (Shares «ll 1tsert, Dut ..with, the apliity ‘OL a 
corporation to vote those shares, as I understand the provision in 
the bill. 


Perhaps a CechinwCa la wepOint, but one which is often 
frustrating, both in the context of takeover bids and shareholder 
proposals, iS access to shareholders' lists. Among the current 
provisions, for instance, the 10-day requirement is one which was 
drafted at a time when information retrieval technology was far 
less sophisticated than it is today. I suggest that if you consult 
Wren= che-“trust’ companies assoclations, “you fwill’ find. that, fas oa 
practical matter, they can probably satisfy someone's request for 
access to a shareholders' list in a much prompter manner. In my 
submission they should be required to do so. 


There are some minor drafting concerns with relation to the 
oppression remedy, and then we come to a conclusion which 
reiterates our fundamental support for the premises behind the 
Ministry's effort in introducing legislative reform at this time. 
But we have some concern that the effort has not been as broad in 
scope, nor has it allowed for the sort of participation which will 
ensure that the ultimate product is one that we can all be proud of 
and which will endure for however many years it is until the next 
time we sit down to revisit this legislation. 


I can respond to any specific questions. 


Mew Chairman. elomsitartesoto. from the: chair, if I<tmayrpYwitl 
you expand on your comment on section 29(4), regarding the 
corporation holding shares in itself? In essence you have said you 
do not want to see the voting rights exercised on those shares, is 
that correct? 


Mreoe wWatczers That= is --correct .-*“There’*"are “a “number -*of 
instances that I can recall--and I am assuming I understand the 
intent of the provision correctly--where, for example, shares of an 
offering corporation have been placed in a subsidiary primarily as 
a defensive mechanism in a takeover bid contest. In one instance in 
Quebec, the ability to vote those shares was challenged by way of a 
preliminary In 1unccLon: this was in connection with 
Campbell-Chibougamau Mines, and the Quebec Superior Court granted 
an injunction but there was never a trial of the issue. 


it would suggest towiyou that in some respects it 
Gisenfranchises shareholders if a corporation is able to place 
shares in the hands of a subsidiary--that is a managerial decision, 
by and large--and then use those shares in the proxy process, in 
the electoral process. In a way, it almost defeats some of the 
mechanisms that were specifically introduced in the legislation in 
order to provide shareholders with a franchise. 
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4:10 p.m. 


Mr... pehalrmans. -Mr easN6Db, a WOULd OU .06ts "a. .miCLODIONe saeur 
you will? 


Mra, Hebb: alt (US COulLa a uct _COMMent, pol ain. shot. isu b oat Pam 
followang yollr..Ccomment 2On ..section.. 29.4). o> “seers. 260. Mello 
basicaly .cOnStiture a progipitcion. On the Corporal lon. Of .Vocing 
Shares that it holds, subject to two exceptions, and those are 
contained in clauses (a) and (b). 


One is the situation where the corporation holds its shares 
as a legal representative which would mean that someone else was 
the beneficial owner, and the other reference is to the security 
back provision, which similarly, is a legal representative type 
Situation, where the shares are being held on behalf of another 
person who is the beneficial owner. ; 


I am very surprised if this or any act permits a corporation 
holding shares in itself and holding those shares in a beneficial 
character to vote those shares at itS own meetings. To me, that 
would be an extraordinary result. If I understand you correctly, 
that is what you are suggesting this bill does. 


Mr. Waitzer: That is my concern with what the bill might 


do. We agree as to policy. I am just taking a look at section 48 a 
second time. 


Mr. Hebb: Is that not the section that provides that when 
a broker transmits material to the beneficial owners, it is then 
permitted to vote the shares? So it postulates a nominee type of 
Situation. 


Mr. Breithaupt: imo is somewhat of an arm's length 
Situation. 


Mr aoweHebb: My --point saFSua4 the: sconporation.,A}1 S45 Otten tHe 
beneficial owner. 


Mrs “Waitzers’ My ‘friend’ may (be rilanc. when “L. Lead it tne 
first time in a hurry I did not have--I felt uncomfortable with the 
scope and perhaps what I could do is go back and take a more 
careful look Jate.those -provistonsS sand aCe ma provicloncs.Of,the.act, 
and come back to you, or in. correspondence, indicate if..I do 
continue, to. have a .difificulty withsit;, but? certainly. Mr.4.Hebb. has 
articulated the policy concern which I strongly support. 


Mr. Renwick: I hope Mr. Breithaupt has noticed the last 
page of this brief. 


Mres Batons, I awas sg0St. doing esto sdrayweevouriuattention . to 
Chat. 


Mr. Breithaupt: I was going to get it framed. 


Mr. Eaton: Then company law would be reconvened. 


Se 


Mrs Brerthoatpt: “Bemis -aifine Videa. 


Mr. REnwiCksh« Weiss have enowrs got «unlimited gepartnerships, 
nonprofit corporations, and this whole field--perhaps Mr. 
Breithaupt should write a letter to the Premier (Mr. Davis). 


Mr. Eaton: It is good for another five years. 


Muar BBeGithaupt:202 ncertainiy®@would@/bewmgladmmtogstake “the 
instructions of the committee if they wish that to be done. It is 
nice to see, at least, that in theory-- 


Mr ce batonce Ane your saying” 7you=.are-Astilie*“goingeeto: ‘have 
time to be chairman on this committee? 


Mase buclehaulpe veel mhavemmlotse? of KAtimelaincitheory,. Tt! as 
nice to see that at least our committee was presumed to act in a 
"more disciplined and public manner." Whether that was the case or 
not, I am not too sure, on some days. I appreciate the boost for 
what we have modestly attempted to do. 


Mr. PRenwicks ikerhaps  @iwe fcouldne) ust soputmeve ton Pm the, sbasis 
that we are awaiting a call. 


Mrie Eaton isathatlakl eight siMr.i-Breithaupte 
Mr. Breithaupt: They also serve who only stand and wait. 
Mr. Chairman: Mr. Renwick, are those your comments solely? 


Mra eRenwick:boas have one other. question. What is the 
Ariadne Group? 


Mr. - Wartzerm, The @Ariadne Group? ‘is’ simply") a - ‘consulting 
group. It iS a private corporation. 


Myt eRenwick:! tits «<a@iconsulting organization?) Trwdoes not 
have any significant position in any public corporations or private 
industry, or so on? 


Mr. Waitzer: No. 


Mr =i lRenwick: «Does “it “have its “origin, *here?.*Or does “it 
have its origin in the United States? 


Mr. Waitzer: No, here. It is simply a private corporation. 


Mie Howard: Mr. Renwick, this morning when we- were 
aiuscussing #¥thetMnonshareseorre the not-for-profit sicorporation, I 
intended to add a further comment at that time that, as far as we 
are concerned in the ministry, we would appreciate having the 
select committee on company law develop the not-for-profit 
corporation. 


Mr. Renwick: There is a ground swell developing here. 


Mr Howara2 i I Uthine®thatetshould ‘be’otop* priority “62 have 
been trying to get at this for years. 


oi 


Mr. Breithaupt: Keep a note of this page in ‘Hansard as 
well, Mr. Chairman. 


Mr. Howard: My question to Mr. Mitchell was, how do we 
get before the select committee with this particular task? 


Mrs. Mitchelas eYouy NavesRieEti LO in-igo0d ») hande,esl Gcam @sures 
You have ~befti rev. witht Meei Breithaupu;,; provided ohe oihnasotrne 
opportunity and time. As has been pointed out, time could be-- 


Mr. Breithaupt: It will be precious. 


Mr.) “HowardseaWith dr espect wato iuMrageWaitzer, sathiss bilh iand 
earlier versions, as you well know, had very wide public exposure 
and requests for cognizance. Now, when Bill 6 becomes law or should 
I say if, as and when Bill 6 becomes law, and probably a year after 
enactment, we will have a mechanism in the ministry whereby 
recommendations made to us for amendments will be referred to a 
committee of the bar and the bar will review these recommendations 
and perhaps annually come forward to the Ministry with 
recommendations it feels should be made and people like yourself 
would work through such a committee. 


. Mr. Waitzer: I admire your patience in persevering with 
this piece of legislation through the years and through the various 
drafts and share with you experience on how, when legislation of 
this consequence, once it reaches final form, the theory of annual 
reviews or mechanisms for review tends to dissipate somewhat. The 
emphasis is no longer there. I would prefer to see more of the 
effort go into getting the best possible legislation at the outset. 


Certainly, I would file any recommendations I Saw in terms of 
improvements with that committee of the bar but, for example, in 
the Securities Act, there are all sorts of technical difficulties 
with various provisions, particularly the takeover provisions. 
There has been a committee addressing itself to those provisions 
for well over a year now in isolation, and I suspect it will be 
several more years before we can debug what were simply anticipated 
problems from the outset. 


Mr. Breithaupt: And that is new legislation. 
Mr. Waitzer: That is new legislation. 


Mr ..oHowards: So “werjiwildigiook. toe hearenisrom Myouwein, bene 
future, Mr. Waitzer. Not necessarily me because, if anything 
dissipates, it will be me disappearing on retirement. 


Mr. Wells: I just have one question of Mr. Waitzer, just 
a point of information really, so that when I am reviewing what you 
have given us and have had a chance to really digest this, I will 
know better how to respond to it. 


On page seven of your brief, basically there is a theme 
running throughout your submission with respect to the _ social 
impact of corporate actions and how that affects society, and so 
on, and ehow.» thate should bevyacontrolledi,jvou pindicate; there is a 
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general consensus that the Eunctron Gr directors should 
tnciude=—-ana then “ youssname <four . points, the fourth being 
consideration of the social impacts of corporate activities and 
consideration of the views of constituencies other than 
Shareholders concerning such activities. I was wondering if you 
could elaborate on where this general consensus comes from. 


DivseWeakezet tema Mavurouatiny «that by sayings ts "dont !think 
there is yet a general consensus among corporations on how they 
Snouldmirespond, tO, tnoses concerns, but IT ‘think. 1£ -youmietalk to 
directors or senior managers of large corporations in Canada, they 
recognize this is a significant area of responsibility they have to 
concern themselves with in terms of managing the resources they 
have available to them in being effective as private sector 
institutions in our society, given changes in public expectations 
of the way large institutions work. 


Many of those corporations have in one way or another tried 
to formalize some sort of mechanism, however tentative, as a way of 
responding at the board level. You will increasingly find Canadian 
corporations that have what they call a public affairs committee or 
a social responsibility committee. You will also find specialized 
management within most large corporations that deal precisely with 
these kinds of impacts that corporations have. 


Sensitivity to the issues is growing. What I am urging on you 
is that the legislation should encourage that as a response to 
public expectations. 


Mr. Wells: I take it you are concerned primarily with the 
larger offering corporations. 


Mre se Wabltzer:s; aihat “1s correct, the larger © corporations. 
Within the conceptual framework of this act, I think I would say 
offering corporations, but it may be that at some point, either now 
or in the future, we would want to step out of that framework of 
offering and nonoffering and develop some other framework that 
measures size of resources and impacts on society. 


Mr. Chairman: Thank you. That will end the presentation. 
If there is nothing else to add, we will reconvene tomorrow morning 
ave LOO clock. with the Taskforce: on ~<Churches and Corporate 
Responsibility. I assume the treasurer mentioned there is someone 
we do not know. That William Davis is someone other than the one we 
are most familiar with. 


The committee adjourned at 4:22 p.m. 
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BUSINESS CORPORATIONS ACT 
(continued) 


Resuming the adjourned consideration of Bill 6, An Act to 
revise the Business Corporations Act. 


Mr. Chairman: With my glasses on, I see a quorum of 
seven. May we proceed. The first witnesses of the morning are from 
the Taskforce on the Churches and Corporate Responsibility. 
Following them, at ell o*clock Mr) Coombs’-will igo on directly. I 
have just spoken to the other representatives of the Canadian Bar 
Association. I thought it perhaps wise to go on with Mr. Coombs. 
You will recall it was the national energy program he was 
specifically going to deal with. Then if there is time following 
his presentation, we would go back to Mr. Levitt. If there is not 
time, we will carry on with either Mr. Levitt or Mr. Hebb later on 
this afternoon. We will fit them in; they are somewhat flexible. 


Would the group from the Taskforce on the Churches and 
Corporate Responsibility come forward, please, and identify 
yourselves from my left, or north to south? 


Mr OiCreightonsglisthis sis inornthyasir;y (i vam Philip 
Creighton of the Anglican Church. 


Mr. Davis: Bill Davis from the United Church. 
MresRidout: slohn*Ridoutvo£ ithe Anglican Church. 


Mrs. Hutchinson: I am Moira Hutchinson, staffperson with 
the task force. . 


Mr. Chairman: Who will be the spokesperson or the leadoff 
speaker? Mr. Creighton. 


Mr. Creighton: I thought I would take you through our 
brief. We have a couple of typos which we have to report, 
unfortunately. 


Mr. Chairman: Excuse me, Sir. For the members of the 
committee, that is exhibit one. 


MeleCretighton wwe iwiieegqivesthegelerkathermodest 
revisions that are necessary, Sir. I will just read our 
int roduetsons 


The task force is a national ecumenical coalition which 
addresses questions of corporate citizenship involving such areas 
as social justice, human rights and community responsibility. Its 
membership includes the major Canadian churches, and they are 
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listed at the bottom of page one of our brief. Their official 
representatives on the task force are the links to denominational 
and other committees whose work includes concern for corporate 
social responsibility. 


The members of the Taskforce on the Churches and Corporate 
Responsibility believe that corporations, like other institutions 
and individuals, have the responsibility of seeing that their 
endeavours do not contribute to the continuation of avoidable human 
misery and social injustices. This responsibility does not call for 
heroic sacrifice nor for unrealistic altruism in an arena of human 
activity in which the pursuit of economic gain plays a central 
role. However, it does suggest that minimum restraints must be 
placed upon that pursuit. 


Furthermore, the obligation to consider the wider social 
costs and benefits of corporate activity does not stop at national 
bundaries. The churches, not unlike a number of major Canadian 
corporations, find themselves involved with many people in many 
countries around the world and, as a result, receive concerns 
expressed by partner churches overseas and local churches about the 
domestic and international consequences of certain corporate 
activities. 


In a world in which economic power structures assume ever 
greater significance, at times exceeding those of many nation 
states, it is urgently important that those who exercise that 
economic power be reminded of the extent to which they shape and 
influence social conditions and social values in society. It is of 
concern that as corporate power increases so also do the risks that 
the unrestrained pursuit of economic gain will be carried out in 
ways that cause social injury or contribute to its continuation. 
The countervailing influence of competition, the searching light of 
publicity and the effective overview by governments are lessened as 
power and control grow. 


Public accountability of corporations must be facilitated so 
that no corporation can neglect its obligation. While there is 
growing recognition in some business circles, as well as by the 
general public, that social responsibility should be an integral 
part of a corporation's performance, the means of calling a 
corporation to account are limited. 
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We thought, sir, that we would speak to your committee on 
those areas of Bill 6 which are of significant interest to us and 
where we have, we think, some experience to contribute. We are 
going to speak to the increased openness on the part of 
corporations to minority shareholders and the need for greater 
corporate disclosures so that minority shareholders can more fully 
understand the nature of their investment and the desirability of 
an obligatory code of corporate conduct. 


We would start off by congratulating the drafters of the bill 
on its proposal to encourage shareholder proposals. We are very 
pleased to see that the restriction requiring the shareholder to 
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have five per cent of the voting shares before being able to make a 
proposal has been lifted, and we welcome this change. 


In our experience in making shareholder proposals at a number 
of meetings, we do not make them lightly, nor in the pursuit of 
their publicity, but in the hope of effecting actual change in the 
corporation's activities. Therefore, we support--this is our first 
recommendation, sir, on the top of page four--the proposed 
provision to the act allowing a shareholder, without regard to the 
number of shares he holds, to sponsor a shareholder resolution. 


This seems to us to be a good idea, and we would hope that we 
could convince you to carry it on into section 98(4). That is the 
one that requires that to nominate a director one must have five 
per cent of the voting shares. We would like to see that 
restriction dropped also in the interests of committing the 
Minority shareholders to enter into the life of the corporation 
more fully. 


Our second proposal then is that we recommend that section 
98(4) be amended to delete the restriction that a proposal, 
including nominations for the election of directors, must be 
supported by five per cent of the voting shares. 


Following along on this line of argument, sir, we would like 
to see the shareholders given significantly more information about 
the persons that have been recommended or proposed for election to 
the directorate. This is information which is commonly given to the 
members of the various professions when they vote for their council 
or their directors. We think it would be helpful to the 
shareholders if such information should be included. We would like 
to see set out the qualification of the nominees and the particular 
contribution, relevant experience and any directorships or 
Management positions held in other concerns, corporations or public 
authority. 


We come to our third recommendation on the top of page five. 
We recommend that corporations be required to circulate the 
following information to shareholders concerning nominees to boards 
of directors: a statement from the nominator concerning the 
qualification of the nominee and the particular contribution the 
nominee can make to the board; occupation; relevant experience; any 
directorships and management positions held in any other 
corporation or public authority, and the number of shares owned 
dinectly.or..beneficially «in any corporation. 


We like the proposal that one third of the directors of an 
offering corporation should not be officers or employees of that 
corporation or its affiliates. As is probably obvious, we have the 
conviction that the board is the key to the corporation's ability 
to meet its social responsibilities and perform as a good corporate 
citizen. 


We would like to see the independence of the board increased 
or strengthened. However, we would like to see that certain classes 
of people not be counted as independent directors. These are people 
who have a close connection with the corporation, such as legal 
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counsel, investment counsellors, bankers, consultants, retired 
officers et cetera. 


Our fourth recommendation, in the middle of page five: We 
recommend that the provision of the bill that at least one third of 
the directors of an offering corporation shall not be officers or 
employees be amended by also excluding a company's legal counsel, 
investment counsellor, banker, consultant or retired officers as 
outside directors. 


In development of the corporation's ability to monitor or 
manage its social responsibility, we would like to see the bill 
require the establishment of a social responsibility committee of 
the board of directors, such committee to be part of the standing 
committees of that board and it be required to report. As you See, 
we visualize it as being responsibile for the code of ethics or 
code of conduct of the corporation. 


Recommendation five: We recommend that boards be required to 
set up a permanent social responsibility committee to advise the 
board, to report to the board and the annual meeting on adherence 
to a code of ethics, and to provide an account of its activities in 
the annual report. 


To move on to our sixth recommendation, which is restrictions 
on shareholders' proposals, we have a couple of concerns in this 
area. First of all, the bill as it stands now says that a 
corporation need not circulate a shareholder proposal if it clearly 
appears that the proposal is submitted by the shareholder primarily 
for the purposes of enforcing a personal claim or redressing a 
personal grievance or a purpose not related in any significant way 
to the business affairs of the corporation. 


We make the assumption, which we think is probably true, that 
social responsibility on the part of the corporation is clearly 
related in a significant way to the business affairs of the 
corporation, so we have no particular problem with that. But where 
it comes from is the corporation's ability to refuse. The solutions 
available to the shareholder whose proposals are refused are few at 
this point and they involve court proceedings, or they appear to us 
to do so. We like to think that the shareholder, as the owner, has 
a right to participate in the management of the corporation. After 
all, it is his or her corporation in some measure. Therefore, we 
would like to put the onus for refusing to circulate that proposal 
on the corporation, on the management, and require it to show cause 
why it should not circulate the proposal. 


We also think you might consider a different form of appeal, 
such as is modelled on the Securities Exchange Commission proposals 
Or procedures. I have set that out for you at the bottom of page 
seven in our brief. This has the advantage that it is a 
consultative process rather than totally an adversarial one. It 
apparently has been helpful in smoothing the relationships between 
shareholders and management. 


POYZ0 asm. 


I come then to our proposal six on the middle of page eight. 
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We recommend that sections 98(7), 98(8) and 98(9) be amended so 
that: 


ie where a corporation refuses to include ‘a ‘proposal in a 
management informative circular, the corporation must apply to an 
appeal body for permission to omit the proposal; 


2. The appeal body be the Ontario Securities Commission 
insteaacor varcourt- ana that. rt, function: as doés the: Unrted States 
Securities Exchange Commission to facilitate the inclusion of 
Shareholder proposals in management circulars. 


We are in a very negative mood, I see. Assuming that our 
proposal is defeated, we would like to see a proposal that managed 
to collect three per cent of the voting shares might be resubmitted 
in the following year. You can see we are trying to get the best of 
both worlds; we want the three per cent and we would like to keep 
the one that is currently in there. So we recommend--this is on the 
top of page nine--that section 98(5d) be amended to grant a 
resubmission of a shareholder proposal that has obtained at least 
three per cent of the vote, and that a proposal that has received 
less than three per cent of the vote can be resubmitted after two 
years, because after all it does take a fair bit of time to get up 
some steam in turning a corporation around. 


I think it is fair to say that our experience on making 
Shareholder proposals and in attending a great many annual meetings 
at which we attempted to raise questions which probably were not 
well received by the management, has been that there really is not 
any Significant number of proposals--in fact I think we know of— 
none--that are clearly there for the purposes of causing 
difficulties. 


Turning to our page 10, on corporate disclosure, this comes 
out of our concern that the information which we think is necessary 
for the shareholders to inquire into the effective performance of 
corporate social responsibility is not now necessarily required. I 
will go into it in detail, but what we are proposing here is really 
not such as to be extravagantly new or unusual. Much of it is 
perhaps available in some other form, but we would like to see it 
put together in a nice, neat package in the annual report. 


There is some developing interest in the corporation's social 
performance, because it appears from the studies that there may be 
some relationship between the corporate social performance and the 
corporate financial performance over the long term. We would like 
to see this material required of every corporation, because it 
seems to us this would get around the problem of the competitive 
disadvantage that some corporations may feel if they supply 
individually this kind of information. 


I would just like to draw your attention to the list of 
suggestions at’ the* bottom of*page* ll and-the’ top’ of-page 12. These 
wouldsanclude,- ac’ tne poccom of page’ 11, ~(a)y“alt other 
directorships and management positions held by each director and 
officer’ in any other corporation or public’ authority. * Certainly 
our leading Canadian corporations include this in their annual 
report as a matter of course. 


We would like to know, "(b) the 20 largest beneficial holders 
of voting shares in a corporation; (c) the number of shares owned 
directly or beneficially in any one corporation by each director or 
officer of the corporation"--again this is information which is 
available, but not in the annual report or not commonly; "(d) 
subsidiaries, domestic and foreign, and companies over which, 
through partial ownership, significant influence is 
exercised"--again this is good practice when the annual report 
gives this information. 


I think (e) is probably a relatively new request, "public or 
Private military contracts in Canada and abroad; (f) financial or 
other contributions or gifts made to political parties, individual 
politicians and civil servants in Canada and abroad; (g) government 
support received, including government grants,"--which would now be 
typically set out aS a separate item in the financial statements, 
but the other things here would not, that is, the soft parts of the 
government support--"export guarantees and export insurance 
arrangements; (h) contracts with the Canadian federal or provincial 
governments or their agencies"--and here, since the segmented 
recording requirement of the chartered accountants went in, you are 
starting to see some evidence of that, but we would like perhaps to 
see this strengthened, and "(i) major project developments or 
closures affecting local communities"--signalled perhaps a little 
farther ahead than they are. 


This is our recommendation eight: "The churches therefore 
recommend that the bill provide for uniform public disclosure 
requirements in the annual report on items listed on pages 11 and 
12 of relevance in assessing the social responsibility of a 
corporation." We appreciate that what constitutes generally 
accepted accounting principles are going to be established by 
regulation under the act, but we felt we should make our pitch at 
this time. 


Our final recommendation relates to a code of corporate 
conduct. This is on page 13 and on. Again, while we would find this 
a very attractive document to exist, it would be very useful for us 
in trying to establish whether or not the individual corporation 
had behaved the way it said it was supposed to behave. There are 
some number of them established by the leading corporations in 
Canada. The Adams report of the Canadian Institute of Chartered 
Accountants, the special committee to examine the role of the 
auditor, suggested this. We would like to support its conclusions. 


We don't think the government is the body suitable to do this 
because, after all, corporations have to behave in ways which are. 
Suitable to their owners and to their management. We doubt whether 
every corporation will want to behave in the same way or even 
whether if it is appropriate that they should. It doesn't seem to 
us that such control over the corporation is likely to be possible. 
Therefore, we would like to suggest that the boards of the 
individual corporations be required to establish their own code of 
conduct. We would like to make it specific enough that the 
individual employee or manager of the corporation would have no 
difficulty as to what he or she should do in the individual case, 
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but also general enough that the reader from the outside would have 
some concept as to how the corporation proposed that it should 
operate. 
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On pages 14 and 15 we have set out some of the things which 
we feel the code should address itself to, such as employment 
practices, quality standards, purchasing, transfer pricing, 
pollution, community relations, improper payments, conflict of 
interest and human rights. 


So finally, then, our last recommendation, on the bottom of 
page 15: "We recommend the Business Corporations Act of the 
province of Ontario be amended to include a requirement that 
corporations establish a shareholder-approved code of conduct and 
that an annual report be made to the board and the annual meeting 
of shareholders on the corporation's adherence to the code. Such a 
code of conduct would include the corporation's intentions in 
regard to the items listed on pages 14 and 15." 


That is our submission, Mr. Chairman. 


Mr. Chairman: Thank you very much, Mr. Creighton. 
Questions, statements? 


Mr. Breithaupt: Mr. Chairman, perhaps we might be allowed 
a few comments with respect to the presentation. 


Mr. Renwick: Mr. Chairman, perhaps Mr. Breithaupt would 


just allow me to interrupt so we that we could decide how we would 
proceed. 


I would hope we could take each recommendation, one after the 
other, and not only have the opportunity for each of us who wants 
to to comment on that particular recommendation but also to have 
the benefit of the ministry's views on the particular topic. That 
might be a somewhat more orderly way than just a discursive way of 
dealing switheit: 


Mr. Breithaupt: It so happens that that is what I was 
going to suggest, Mr. Chairman: that we have the opportunity of 
reviewing these with the comments made from the ministry. Certainly 
it is guite clear that the proposals and the nine recommendations 
that have been made are guite straightforward in what they hope to 
achieve. I think what we would want to hear from the ministry is 
why these recommendations either are acceptable or unacceptable. 


Mr. Chairman: From that point of view, shall we then 
start with recommendation one on page four? Is there anyone who 
wishes to--it is probably a less contentious one than the others. 
That is a support of this group, the task force, for the proposed 
legislation. 


Mr. Breithaupt: There is certainly no question about that. 


Mr. Chairman: Are there any comments which the ministry 
or anyone else wishes to make on that? 


Mr. Mitchell: I will have Mr. Howard or Mr. Wells, 
whoever wishes to, respond from the ministry's point of view. 


Mr. Howard: No response is required. 


Mr. Renwick: I have a response in the sense that I happen 
to be in favour of it. I am interested to know what the discussions 
were or why the ministry decided to drop the requirement. As I Say, 
I am in favour of it but I am always interested to know how the 
Ministry gets to the point where it makes a progressive move as 
distinct from a regressive move. 


Interjections. 


Mr. Howard: As I said before, Mr. Renwick--and I am 
beginning to sound like a broken record--we are tracking the Canada 
Business Corporations Act. The various drafts that we have prepared 
have been submitted to the hard-working committee of the Canadian 
Bar Association, the Institute of Chartered Accountants of Ontario 
and the committee of the Board of Trade of Metropolitan Toronto, 
which is made up of practising lawyers and accountants. 


I am looking at my notes with respect to shareholders’ 
proposals. The Board of Trade of Metropolitan Toronto objects to 
any shareholder being able to require the directors to put a 
proposal to a meeting. It is argued that this would waste 
Management's time because there would probably be a proliferation 
of requests. 


This provision has been in the Canada Business Corporations 
Act since December 1975. There has been no evidence that there is 
an unusual burden placed on management by this requirement. So on 
the advice of our committee that works with us we put in--and I 
think it is practically word for word--section 131 of the Canada 
Business Corporations Act. 


There is no requirement there with respect to the five per 
cent. There is the five per cent holding to entitle a person or a 
shareholder to nominate a director. I think this is a very wise 
limitation on the shareholders' privileges, or else the board of 
trade would certainly have something to be concerned, about because 
there would be perhaps a proliferation of frivolous nominations. We 
have all heard of One-share Sweeney. In every generation there is a 
One-share Sweeney. 


Mr. Renwick: It all depends where you sit. He actually 
provided an immense stimulus, even though he was a.figure of fun to 
a lot of people who wanted to denigrate him. One-share Sweeney 
probably created a one-man revolution with respect to the 
requirements of disclosure in the United States and indeed we had 
one in Canada who performed a similar useful function. 


I think it depends where you sit as to whether you like them 
or whether what they say is frivolous or not. 


Mr. Howard: But certainly I would not recommend that 
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98(4) be amended to delete the five per cent requirement for 
nomination of directors. 


Mr. Chairman: Excuse me, may I get direction from the 
committee on this? Yesterday we did seek the assistance of Mr. Hebb 
on various points that were in connections with other 
presentations, of people such as the board of trade and the Ariadne 
Group. Do we wish also Mr. Hebb's assistance and comments with 
regard to this presentation or presentation of other groups as we 
go along? 


Mr. Elston: I think we should consider these (inaudible) 
far more organized if they could be incorporated later into other 
adiscussions-- 


Mr. Chairman: Yes, and Mr. Hebb add in his comments as we 
go on to the task force's--in that way we are mixing presentations. 


Mr. Elston: I think we would be better to consider this 
by itself. (Inaudible) reactions could be made better, I think. 


Mr. Chairman: Yes, when you complete the CPA's 
presentation. 


Mr. Breithaupt: Mr. Chairman, one advantage of having a 
brief comment perhaps made on a certain point might be to stimulate 
discussion and in the presence of both of the groups here rather 
than doing it separately. I suppose if there was a brief comment to 
be made as to why a certain point was good, bad or indifferent it 
might help us, but we wouldn't want to get bogged down in lengthy 
presentations. 


Mr. Spensieri: The other comment, Mr. Chairman, if I may, 
is that most of these recommendations are of a policy nature. It 
would be nice to see how they fit in from a technical standpoint 
and how they would operate in practice. It is very nice to make all 
of these wonderful policy generalizations but I think sooner or 
later it has to be reconciled with the practical, technical aspect. 
of the act, where I think Mr. Hebb would be particularly helpful. 


Mr. Chairman: Fine. Is that the consensus? Mr. Renwick is 
that--it is a certain mixing of the different witnesses. Mr. Hebb, 
would you come up please to one of the microphones? It is a little 
bit irregular to mix the representatives. 


Mr. Hebb: This is a very brief comment. It will be even 
briefer than the discussion about having me on the agenda. I just 
wanted to add to Mr. Howard's general comments that this provision 
has been taken from the Canada Business Corporations Act. A primary 
inspiration ‘for sthis provision is uniformity--a recognition that 
the federal provision represents a new and generally recognized 
progressive approach on shareholders' rights and that Ontario 
should move ahead and provide the same rights as Ottawa is 
providing. 


10:40 a.m. 


I just wanted to add--and this could be overlooked--that 
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there are two additional rights shareholders do have in connection 
with the nomination of directors. First, there is the right, which 
I appreciate is generally a more ritualistic right, to nominate 
from the floor and that is specifically identified in section 
98(4). That right is not taken away. 


What we have been talking about is the right of 
antimanagement groups to use management proxy materials to support 
their own nominees. As I say, there is the right to make 
nominations from the floor. In addition, there is the right of 
nonmanagement people to prepare and circulate their own proxy 
material. I appreciate that is expensive, but that right is 
available. They can prepare their own proxy material, get a 
shareholders' list and send it out to the shareholders. 


So there are those two other important shareholder rights 
that you have to keep in mind when you criticize or consider the 
propriety of the five per cent limit in connection with using 
Management's proxy materials. That is what we are talking about, 
Management's proxy materials. 


Mr. Ridout: With respect, Mr. Chairman, it is really not 
Management's proxy materials, it is the company's proxy materials 
that are sent out at the expense of the company. It seems to me 
that it should be the right of the shareholder, who is an owner of 
the company, to have material inserted in the proxy material that 
his company is sending out to the other shareholders. 


Mr. MacQuarrie: Before we leave section 98, 98(1) (a) 
provides that a shareholder may submit to the corporation notice of 
a proposal, and then (b)--I am having some trouble. 


Mr. Chairman: With the "and"? 
Mr. MacQuarrie: Yes. 


Mr. Chairman: That was brought up yesterday and it was 
decided to leave that for the clause by clause. You are not alone 
in your problems there. 


Mr. MacQuarrie: I can just picture an annual meeting and 
points of order being read. 


Mr. Mitchell: Mr. MacQuarrie, it was agreed yesterday 
that in clause by clause we would examine the "and" and the 
possibility of “and/or” sand so. on. 


Mr. MacQuarrie: Sorry, I missed yesterday. 


Mr. Chairman: You got snowed in with Messrs. Laughren and 
Gordon. 


Mr. Spensieri: One last point on 98(4). If the intervener 
is suggesting that we remove the five per cent requirement, would 
you go one step further and perhaps suggest that if the objective 
is to ensure the nomination of a director who is not likely to be 
Supported by the rest, you might also favour the practice of sort 
of plumping the ballot and allowing all the votes of those 
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supporting Shareholders for a certain number of directors to be 
applied to that one director? 


It seems to me that if you are suggesting a mechanism for 
allowing a nonpopular director, you should go one step further. Say 
a person who does not like any kind of chemicals being produced 
wants to run for a directorship of Dow Chemical, if they are going 
to-elect' 10: directors’ you'should be able to use»-all the votes on 
that one particular director. Would you also favour that-- 


Mr. Breithaupt: So if you have a tenth of the shares, in 
effect, you will have a directorate. 


Mr. Spensieri: Yes. 


Mr. Davis: The proposal being suggested is called 
cumulative voting. It is not one that is in our brief and it is not 
one that the churches have dealt with in any significant way, so I 
don't think we would want to change the brief in that direction. 
The four of us sitting here at this time do not have that authority. 


Mr. Spensieri: But as a general policy? 


Mr. Davis: It is not one we really wrestled through. 


Mrs. Hutchinson: I am not sure it is fair to make the 
assumption that we want to see shareholders have a greater 
possibility of making nominations to the board only to get 
antimanagement or unpopular people on the board. It could be 
assumed that we are interested in presenting to the shareholders 
and to the attention of the management a wider diversity of people 
who might make good directors on the board. 


Mr. Spensieri: Surely you don't want it to be an exercise 
in futility. You want it to have some chance of success. 


Mrs. Hutchinson: It would be nice if it had some chance 
of success, but even if it were not successful it seems to me it 
could be useful in terms of making people think more about what the 
role of the board of directors is and the gualities of the people 
who are at present on the board. 


Mr. Ridout: It might have been helpful to the banks, for 
instance, if their shareholders had had an opportunity to nominate 
women to their boards when they were searching for women. I am sure 
the shareholders probably could have picked some ladies who would 
have been appropriate, despite the problems the chairman of the 
bank had. 


Mr. Chairman: Mr. Spensieri, cumulative voting is still 
in there, if you are leaving. It*is still in this new act, the four 
directors. 


Are there any other questions or comments dealing with regard 
to recommendations one or two, which both deal with section 98? 


Mr. Renwick: On recommendation one, perhaps I did not put 
my question to the ministry officials as well as I should have. I 
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simply wanted to know, apart from the uniformity argument, did the 
ministry itself with respect to Ontario corporations have any 
response or demand from the public or any indication that there was 
concern about the higher restriction? 


Mr. Howard: No. 


Mr. Renwick: So the compelling argument from your point 
of view is strictly the uniformity one? 


Mr. Howard: There are no problems that I was aware of. 


Mr. Renwick: I am curious about the restriction that a 
proposal may not include the nomination for election of directors 
unless it meets the five per cent requirement. I understand the 
distinctions that Mr. Hebb made, and I appreciate them, with 
respect to nominations from the floor and the capacity of any 
shareholder to send out any material that he wishes to send out to 
the other shareholders. 


The point as I understand it has something to do with being 
frivolous. The  £rivolitywiot tt), mb that ic: what: iitesiisitorpeseailed, 
is certainly not prohibited because any number of people could be 
nominated from the floor, presumably. So if there were 10 people 
holding one share, each of them could nominate a slate or any 
number of directors from the floor. 


Mr. Howard: But these other nominations would go out with 
the proxy information material, the proxy solicitation; that means 
management's information circular and any dissident's information 
circular. All this is spelled out in section 1ll. 


Mr. Renwick: So we are not really speaking about 
disruption of meetings because a planned disruption of a meeting 
could of course take place. I am not speaking in approval or 
disapproval of disruption of public meetings of public companies. 
All I am saying is the disruption argument is not a valid one and 
has nothing to do with this. 


The argument that a proposal should be subject to this higher 
requirement, if it is to be a nomination of a director or 
directors, seems to me to fall to the ground--and we will come to 
the further recommendation--in the sense that if information with 
respect to persons nominated as directors, their background and 
experience and so on, is sent out along with the information that 
goes to the shareholders in any event, I think you can leave it to 
the shareholders as to whether or not they are going to respond by 
sending in their proxies with respect to directors. 


I am curious about whether I am right or wrong that the 
argument strikes me as somewhat specious to have gone this further 
step and yet to still hang on without any what to me is not a very 
clear reason to this particular limitation about the five per cent 
share requirement. I would appreciate it if any of my colleagues on 
the committee want to address that particular point because it 
seems to me that information permits shareholders to make whatever 
decisions they wish to make when they send in their proxies. 
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Mr. Howard: But if a nomination to the board of directors 
is worth while and carefully thought out, it is no onerous 
requirement that it be supported at the outset by a minimum of five 
percent of the voting shares..As Mr. Hebb pointed out, it isnot 
the end of the situation because any nominations could be made from 
the floor and any shareholder can indicate in his proxy someone 
other than the management nominees. 


Mr. Renwick: But you put a shareholder in a very 
invidious position when you prohibit him or cut down his right to 
Circularize the shareholders. I recognize he could do it on his 
own, but the expense is extremely difficult and the status of it, 
that is the neutrality of the information, is destroyed if it 
becomes a matter of separate solicitation. 


It still strikes me as strange that we should be asked here 
in this bill to say to a shareholder, "You can nominate from the 
floor, but you cannot solicit proxies in advance for a person you 
think is a worthwhile nominee to the board of the company." It 
seems to me that what you are saying to the shareholder is, "We do 
not really give you the respect that you are entitled to get, 
because we require you to round up others to indicate that your 
judgement is a valid judgement as to the eligibility of a 
particular person to be a member of the board." 


. I am very concerned that the tracking of the Canada Business 
Corporations Act and the uniformity argument is going to inhibit us 
in this committee from making progressive advances, and I would 
consider it would be a progressive advance if that limitation 
included in section 98(4) were deleted from the act. That would 
perhaps stimulate those responsible for the Canada Business 
Corporation Act to emulate Ontario. We would be taking, as usual, 
as we have tried to take over many years, a forward position, so 
that the federal government could copy our initiatives. I would 
certainly appreciate any support or comment from any of my 
colleagues on the committee to that proposal. 


Mr. Howard: Mr. Renwick, this whole proposal, or this 
whole section 98 on shareholders' proposals is a progressive and 
fresh step in Ontario, giving the shareholders a privilege which 
heretofore they have not had in the Ontario Business Corporations 
. Act. At this stage, having taken this progressive step, and it is 
endorsed by government, I would be reluctant to recommend any 
changes in section 98 as it is presently drafted. 


The experience in Canada has not indicated that subsection 4, 
with that five per cent requirement for the nomination of 
directors, be repealed. Mr. Hebb, are you aware of any problems 
with subsection 4? I turn to Mr. Hebb because he has the experience 
of active practice whereas I have been sitting for the last few 
years in government service, so I am not dealing with clients who 


are incorporated. 


To just wind up what I was saying, you may be Eight eit 
Renwick, but I know that there are a good many lawyers, our 
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colleagues downtown, who would be very opposed to what you are 
suggesting; witness the board of trade which opposed the whole 
section 98 initially. We finally got them around to our way of 
thinking. That committee is comprised of lawyers and accountants. 


Mr. Chairman: There was a question addressed to Mr. Hebb 
so perhaps you would walk by a microphone to answer one way or the 
other rather than leave it hanging. 


Mr. Hebb: I think the best thing I can say is it is 
strictly a policy issue. I think the matter has been debated quite 
well by the committee. It is fair to say the most significant input 
the shareholders have into the way a company is run is through the 
election of directors because the statutes make it very clear that 
the basic responsibility for running companies is vested in the 
board of directors. Shareholders get consulted on fundamental 
changes but the basic responsibility for running the company is 
that of the directors. Accordingly, the main remedy of an unhappy 
shareholder is to throw out the board. This is very key and I think 
you have to have that in mind in terms of your policy 
considerations. 


In answer to Mr. Howard's question, the other statutes 
operate in the same fashion as does this proposed provision and as 
does the Canada Business Corporations Act. This would be a 
Significant change but it could be justified on a policy basis 
should you wish to make a change. From a management point of view, 
they would be concerned that they would have a flood of nominees 
and you would have proxy circulars that would look like telephone 
books with page after page of nominees. All you would have to do 
would be to send in the name of the person you wanted in the proxy 
circular, whereas, if we are talking about a more conventional 
proposal, that takes some time and thought in terms of developing 
it, presenting it and justifying it and so on. 


I think it is the policy issue that you have to consider. You 
would certainly be innovating significantly were you ve remove the 
five per cent provision. 


Mr. Spensieri: Have the ministry and their advisers 
considered the possibility that a proponent who makes a proposal 
could include information about himself or herself in that circular 
then be nominated by the floor and achieve, in effect, the same 
objective of having circularized their particular position, using 
Management circulars and achieve an effect indirectly through the 
back door, the same type of objective our intervenor is suggesting? 


Mr Howard: It isn't contemplated. 


Mr. Spensieri: Would that be technically possible, Mr. 
Hebb? 


Mr. Hebb: If I understand your point, you are saying 
would the management proxy material contain information about the 
qualifications of the nominees? 


Mr. Spensieri: I am saying a proposal is not bound by any 
share restriction, so any one person, regardless of the number of 


(he 


Shares, can make a proposal. As part of the proposal he or she 


would then include information regarding his or her qualification 
for directorship. 


Then at the public meeting there would be a nomination from 
the floor, assuming that this clause stays the way it is, and in 
effect you have achieved the same objective. 


Mr. Hebb: Yes, but I don't see how that differs from what 
we have been talking about. The concern of opponents of removal of 
the five per cent limitation would be that management would be 
flooded with nomination after nomination and everybody would have 
l0vor lo" tinesfofiqualificationsstotgosinvthe-proxy!circulariand so 
on, and you would end up with a telephone book. 


Mr. Spensieri: I really thought the main issue here was 
whether you get on the bus or not, whether you get on the 
Management circular bus or whether you have to circularize your own. 


Mrrenebo: That Vis*right. 


Mr. Spensieri: And I think you can still achieve the same 
chang. . 


Diam: 


Mrs. Hutchinson: I don't think you can, because the 


Management could simply turn down that proposal as the legislation 
Stands. 


Mr. Spensieri: They can? 


Mrs. Hutchinson: Yes. Right now as the legislation 
stands, the management can turn down a proposal and it is up to the 
Shareholders to go to court to force management to send out that 
proposal. We will deal with that later on as we continue going 
through*thits.: 


Mr. Breithaupt: Which would effectively be too late in 
practical purposes for planning for an annual meeting one would 
expect. 


Mrs. Hutchinson: I am not sure what the timing is. 


Mr. Hebb: Mr. Chairman, I guess to put it another way, 
when we are looking at proposals other than the nomination of 
directors, there are some significant limitations built into the 
statute against the company being flooded with points that are not 
useful for shareholder consideration. The principal point is:the 
one I mentioned a moment ago, that shareholders are only entitled 
to deal with certain matters, but the fundamental responsibility 
for" running the “company™is that of tthe ‘directors. That. 1sa-major 
constraint in terms of what shareholders are able to do with the 
other kinds of proposals and that stems from the fundamental 
approach of the corporations law. 


If we were to go the same way with directors, I guess the 
question in my mind would be what sort of constraints would you 
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develop in order to ensure that the nominations of directors would 
be bona fide. Are there any constraints that you could conceive 

that would provide management with some protection against being 
overwhelmed with people who wanted some free publicity and really 
were not very serious about what they wanted to do with the company? 


Mrs. Hutchinson: I understand from what Mr. Howard said 
that when the five per cent restriction was dropped, there was 
concern that there might be a flood of shareholder proposals and 
that has not happened. Is there any reason to think that there is 
going to be a flood of nominations if you drop the five per cent 
proposal restriction matter? I just don't understand why there is 
any assumption that there would be a flood of nominations. 


Mr. Hebb: That is the point I have been trying to make. 
As I say, it stems from the fact that most of the things the 
corporation does are in the province of the board. The shareholders 
only get involved in fundamental changes; therefore, the scope for 
shareholder proposals under the present law is quite limited. 


What we are now talking about is to open up the one area that 
is really most important to the shareholders at an annual meeting, 
namely nominating the directors. We are talking about opening it up 
completely so that any shareholder could write into the company and 
say, "I want to nominate X, Y and Z" and give three lines of 
material about them. I just think there is quite a difference - 
between the likelihood of proposals being submitted to management 
under the present law with respect to nondirector- type proposals 
and with respect to director proposals. 


This is the point I have been trying to make for the last few 
minutes. You may not agree, but I see quite a difference in terms 
of the two types of situations, in view of the fact that with the 
nondirector proposals the potential there is quite limited in terms 
of the law. In the director proposals, this is where the 
shareholder is king. This is what he comes to the annual meeting to 
do, to elect the directors, and we are opening that thing up 
completely without any constraints. 


Mr. Renwick: Mr. Chairman, I think you obviously will 
come back to this point when we come to recommendation number 
three, but in wanting to put to my colleagues on the committee the 
need for us to seriously consider eliminating that limitation with 
respect to the election of directors, I think it must be 
accompanied perhaps by a two-tiered method of ensuring that it is 
not abused. I think perhaps the second tier of the protection 
against it being abused has to do with the content of section 
98(5) (b). Not necessarily those words, but in some way which 
indicates that a company could if it wished simply say, "No, we are 
not going to submit these names to it," and leave the shareholder 
the recourse that is provided either in this bill or that has been 
recommended by the delegation that is in front of us this morning. 


The second area relates to the third recommendation, and we 
can come back to that again, that is, the provision of a statement 
from the nominator concerning the qualifications of a proposed 
nominee and why he should be one. It seems to me that that kind of 
basic information is such that the other shareholders in the 
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company, when they receive information, are going to be able to 
make their own judgement with respect to the background and 
experience of the persons concerned. It would be possible for us to 
eliminate this five per cent requirement and build into the statute 
the kinds of cautionary methods which would prohibit abuse, or at 
least provide avenues by which abuse could be prevented. 


Mrs. Hutchinson: We have not talked about this, but I 
would suggest there must be creative ways of thinking of 
limitations on possible abuse. One would be to have nominations 
perhaps screened by the outside directors on the board, or some 
such system as that. There must be ways of doing it if the 
possibility for abuse is as great as has been suggested. 


Mr. Chairman: Shall we pass on that? The first three 
recommendations are all centred on section 98. 


Miaeeritcene ll: Mreg Chairman, 1 would suggest .to,vou that 
recomendation three appears to me to be perhaps covered in section 
lll. I stand to be corrected on that. Perhaps, briefly, Mr. Howard 
might want to comment on recommendation three. 


Mr. Howard: Mr. Chairman and members, you do understand, 
of course, that the proxy solicitation must be accompanied by a 
management information circular in prescribed form--this is section 
lll--and that prescribed form, the one currently in the regulations 
under "Canada," requires very extensive and detailed information 
with respect to the affairs of the corporation and the directors 
who are nominated by management to the board. Also, there is 
Provision for a dissident’s information circular in prescribed 
form, and under Canada regulations the information required there 
is quite detailed. 


In drafting our regulations, we will have regard to the 
regulations under the Canada act ‘and to the regulations under the 
Securities Act where an information circular is required. It is my 
recollection that the Canada information circular, or proxy 
circular as they call it, is primarily based on the information 
circular developed under the Securities Act and regulations. 


Mr. Chairman: Can we carry on with recommendation number 
fLounzy iMyaerMzechell? 


Mr. Mitchell: Mr. Chairman, with respect to item four, I 
am not a lawyer but if one reads section 114(3) it says "shall not 
be officers or employees." In fact, the recommendation here talks 
about excluding, as well, "a company's legal counsel, investment 
counsellor, banker, consultants or retired officers." Three or four 
of those--legal counsel, investment counsellor and 
consultants--would, in my opinion, be rated as employees and, as 
such, would be covered by section 114(3). Perhaps Mr. Howard would 
like to comment further. 


ise0 *a-em « 
Mr. Howard: In an earlier draft of this bill--I cannot 


remember the exact words--professional advisers were excluded. I 
think those were the words we used. After it was reviewed and we 
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received comments from the various interested groups and 
individuals, we came up with the words you see there now in section 
114(3) to meet the objections from the bar and the board of trade 
which were concerned about corporations in Ontario. 


Mr. Chairman: In most cases would not the legal counsel, 
investment counsellor, consultants and so on be independent 
contractors rather than employees? I would hate to think most of 
the bar of Ontario would become employees. 


Mr. Mitchell: As I said, I am not a lawyer, Mr. Chairman. 
Mr. Chairman: That was a facetious aside, Mr. Mitchell. 


Mr. Renwick: I have a question and a comment. My question 
simply is what did the original draft that was circulated show, Mr. 
Howard--not the one that was originally introduced in the House, 
but the original draft? In other words, has this gone through a 
process of change, and what was the ministry's first position on 
this question? 


Mr. Howard: I can't recall the exact words, but the 


effect was to exclude professional advisers from membership on the 
board of directors. 


Mr. Renwick: Similar to the way it is done in the 
definition of an insider as a person retained by a corporation as 
an insider. Was it intended to exclude that kind of person, the 
professional? 


Mr. Howard: It would exclude anyone who would be under 
the influence of management, looking to management for substantial 
fees as an investment counsellor, legal adviser, accountant or 
auditor. 


Mr. Renwick: What were the interests expressed to the 
Ministry that led the ministry to change its views with respect to 
this to provide a less protective provision? 


Mr. Howard: There was widespread objection. 
Mr. Renwick: What were the reasons given? 


Mr. Howard: I can't recall the reasons at this late 
stage, Mr. Renwick. 


Mr. Renwick: I thought the distinction made yesterday and 
being made here again today between outside directors and 
independent directors was one we should direct our attention to. In 
the case of a person retained by a corporation, I suppose the 
classic term that refers to professional advisers of a corporation 
is used in the insider definition, so that a person who is ona 
professional retainer basis with a corporation is an insider for 
the purposes of part IX of our bill and of the Securities Act. It 
does seem to me that recognizes the fundamental involved interest 
which would disqualify such a person from ranking as something 
called an outside director. 
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I must say it gives me some concern that, without going the 
whole stage of the step towards independent directors, we should at 
least exclude the professional advisers of corporations in this 
bill, whatever the language may be or however it is expressed. The 
obvious simple way would be to add the words "or retained by” in 
section 114 to have it read, "at least one third of the directors 
shall not be officers or employees of or persons retained by the 
corporacion» orqgany: of its affiliates. ! 


That would be a shorthand way of accomplishing it if it is 
adequate for insider purposes. It at least would raise the question 
that the professional advisers in the broad sense of that term 
would be disqualified from this particular protective provision. In 
the absense of reasons being expressed very clearly, I cannot 
accept the argument that there have simply been objections to it. 
It would not matter if you changed a comma in the Business 
Corporations Act; there would still be some objections to that. 


Mr..Chailrman: Mr. Hebb, can you add to that? 


Mr witiebbebls think. 4 canusay.aabit. about. the history of 
the question you are raising, Mr. Renwick. I believe the phrase in 
the first draft was, as Mr. Howard indicated, "professional 
adviser." Our bar association committee felt that if it were to 
remain with the prior definition, it was too general. What came 
within professional and what did not? There are certain 
well-recognized professions and there are a lot of other areas of 
occupation where there might be disagreement as to whether they are 
normally considered a profession or not. 


Another concern was that if you did a minor transaction of 
$200 in the course of a year, aS opposed to legal fees of $20,000, 
whether you should be caught in those circumstances. A further 
question mark was why just pick on professionals? I guess it was 
pretty easy for a lawyers' group to be concerned about this, but 
there are all kinds of other people, like businessmen, who have 
contractual business relationships with the corporation, and they 
could be major. Why aren't they precluded? 


The Philosophy: of the> act, as you know-~and it has been that 
for many years--is to require directors who have business 
relationships with the corporation to declare their conflicts of 
interest at the time that business transactions that involve them 
are being considered by the board and, further, to refrain from 
voting on those matters. That sort of provision is contained in 
thicibi least bti-has been continued in,other -statutes, -the 
predecessor statute and in other statutes. 


Faced»with the difficulty of this issue, we perhaps took the 
easy way out, but we said to the ministry, "We think you have got 
to examine this in a much more comprehensive way, and unless you do 
that, we think you had better back off this professional adviser 
thingaxeh tthinkeit: iswfaineto usay that ~epeopleson,our committee, as 
does the general community, recognize that there is a conflict of 
interest if, say, a lawyer sits on the board and does work for the 
company. There is no question there is a conflict of interest. 


The next question is, how do you go about Leg elaine tens 
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guess that is the issue we are faced with today. I just want to 
make it very clear that I do not see it aS an easy thing to do from 
a Grafting point of view. Even if you have decided that 
professional advisers are much more pernicious than businessmen who 
have contractual relationships with the company, even if you decide 
that from *a-polhicy? point off view, @1..do- notethink: ied sean easy 
drafting job. I do not think specifically putting in “professional 
adviser" is going to solve your problem. 


Mr. Ridout: The proposal is not to preclude those people 
from being directors; it is only that they not be counted in the 
one third. There would still be room for legal advisers and 
whatever else the board of directors wanted to have as membership. 
It is only that we are interested in seeing that one third of the 
directors are truly independent, and we believe the description we 
have laid out here would get around the problem of using 
professional advisers because it specifies the actual people that 
we think should not be counted in the independent advisers. 


Mr. MacQuarrie: On this, if we take the word "banker," 
would that mean the manager of the bank with which the firm does 
business or any other officer of that bank? 


Mr. Spensieri: Or any bank. 


Mr. MacQuarrie: Could it mean a director of that bank who 
is also sitting as a director of the corporation? What does that 
word "banker" mean? 


Li?20 vaem. 
Mr. Ridout: Are you asking me? 


Mr. MacQuarrie: This is the sort of situation you run 
into in-day-to-day hearings with corporations. A firm might be 
doing business with a particular bank and a particular bank 
manager, but also you could see sitting on the board of directors 
of that firm a person who is a director of the bank or else a 
person from the head office of that bank. Or any bank. 


Mr. Ridout: We are suggesting that person not be counted 
in the one third. He could still sit on the board. 


Mr. MacQuarrie: I have some trouble classifying that 
person as an insider, in my mind. It is the same with a retired 
officer who has technically severed his ties with the firm, except 
possibly the pension. He has emotional ties and certain possible 
loyalties to the firm and so on, but no direct financial interest 
in the firm, apart from its success in terms of .providing his 
pension. 


Mr. Ridout: We are not trying to preclude people with 
financial interests, but to get one third of the board of directors 
independent of management so they can represent more truly the 
Shareholders. 


Mr. MacQuarrie: Would a retired officer of a company not 
be independent of management? 


et 


Mr. Breithaupt: It depends on the pension plan. 


Mr. Ridout: It depends, I guess, on how long ago he 
retiveu,s DuUkene Can.~.be. in thetecwo. thirdse *Theres1is.lotsrotshroon 
Forvlhime to’ bes inthe. two-thirds. 


Mr. MacQuarrie: Mr. Renwick used a description earlier 
relating to consultants who were actually providing services to the 
corporation apart from sitting as directors. But some of these 
people you have listed here are not providing any service or 
entering into any contract or arrangement with the firm whatsoever. 
They are the type of people who could be very valuable directors. 
You say they could fit into the two thirds, but, from my point of 
view, there are a lot of outsiders. 


Mr. Chairman: Ladies and gentlemen, might we move on? We 
do have some time constraints. That has certainly opened up our 
thinking and it will be discussed much more in the clause by 
Clause. Could we go on to recommendation five, which appears to be 
a new topic? May the chair observe that perhaps recommendations six 
and seven also deal with section 98, which we have previously dealt 
with. Does the committee think we have dealt enough with section 
98? We did generally restrict our questions and comments to the 
first four subsections thereof. 


Mr. Breithaupt: Why don't we take a moment and complete 
items six and seven so we have this theme out of the way? 


Mr. Chairman: Yes, I think that would be wise. So will we 
skip to recommendations six and seven and then go back to five, 
which is a new topic? 


Mr. Breithaupt: Yes, let's do that, Mr. Chairman. 


Mr. Chairman: Again, we are on the question of the 
proposal and I suppose the enforcement, for want of a better term, 
portion of section 98. 


Mr. Breithaupt: I would like to hear from Mr. Howard in 
regard to the suggestion with respect to using the Ontario 
Securities Commission as the appeal body rather than courts. There 
might be some administrative ease in doing that, perhaps not only a 
saving of some costs, but an opportunity for a somewhat more prompt 
decision in areas where a delay in the opportunity for having a 
proposal being distributed would really lose the effect of that 
proposal, because of an annual meeting that was already planned. 
Could we hear an explanation with respect to the present situation 
with the securities commission, if we know what that procedure is, 
and why or why not that might be appropriate in the suggestion made 
under recommendation six? 


Mr. Howard: It has been my experience in working with the 
preparation of this bill that where we have brought in the ; 
commission, where the commission hasn't previously been involved in 
the Ontario Business Corporations Act, I have met resistance 
because, as you all know, we are under considerable constraint. 
Everything we refer to the commission puts an extra burden on the 
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resources it has, which are becoming more and more limited. 


Generally, with respect to the brief and the recommendations 
put before us, I find them all very refreshing. But as I have 
pointed out to others who submitted briefs yesterday, after this 
bill becomes law, we are establishing a mechanism whereby the 
public who feel there should be amendments to the bill will be able 
to submit them to the ministry. The ministry, in turn, will be 
submitting them to a committee of the bar for review and further 
recommendations. You are not alone in your new departures, which I 
find very interesting, very refreshing, but we know that shortly 
after this becomes law, we are going to have to deal with the 
elimination of the share certificate, which is going to involve 
radical amendments to the bill before us. But we cannot deal with 
that: ‘now. ‘Sor risthat vs any “comforts tor your— 


Mr. Breithaupt: It certainly is an explanation of how 
some of this has developed. I don't think my comfort index has 
Changed all that much, but-- 


Mr. Howard: I didn't mean to comfort you, Mr. Breithaupt, 
but the companies sitting behind you. It is not futile. 


Mrs. Hutchinson: But our suggestion does involve a change 
in principle, not just in switching from a court to the securities 
commission. It changes the principle of the onus being on the 
corporation rather than on the shareholder to dispute whether a 
proposal can go forward, and I would assume that is the kind of 
Principle that needs to be dealt with at the legislative stage. 


Mr. Howard: It's the type of principle we would like 
to--if I may use the expression--bounce off the gentlemen of the 
bar who are in practice and have to deal with these matters for 
their clients. It is not just your group that is involved. There 
are other aspects and other parts of the community that have an 
interest in what you are proposing. You may be a minority of one. 
You may find you have a majority of support. Only time will tell. 
But what you have put forward is new to us in some aspects, except 
yesterday someone in his brief, I think, dealt with this social 
accountability idea. 


Mr. Breithaupt: Yes, Mr. Waitzer did yesterday. 


Mr. Howard: Mr. Waitzer, yes. And at the moment the only 
required committee under the bill is the audit committee. The bill 
permits the board directors to establish other committees, but in 


the bill we don't specify what types of committees they shall 
establish. 


Mr. Breithaupt: We don't preclude any? 

Mr. Howard: No, we don't preclude any. 

Ms. Hutchinson: If we want to put forward this proposal 
then, will we be notified at a later stage when it is appropriate 


to-do" sor 


Mr. Howard: You can put forward a proposal at any time. 
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ALlTE am saying at.-thisystage is, 1 will not be inva-position to 
recommend your completely new departure to the minister. But I will 
in the future when we have established this technique for review of 
the bill and hearing recommendations for change, because nothing is 
perfect in this world, as you know. Mr. Renwick and Mr. Breithaupt 
when they developed the bill in their select committee in 1967, 
which resulted in the present Ontario Business Corporations Act, 
probably thought they had something that would not require change 
forraeiong. time. 


LiesOr aan. 


Mr. Renwick: I won't make any comment about that. On 
this, I think the alternative model should be seriously considered 
by the committee. Between now and the time we deal with it, we 
should seriously consider the alternative. It is not a drastic 
proposal to suggest that, in this day and age, it is appropriate to 
move away from the courts and to move to the securities commission, 
which is knowledgeable on a day-to-day basis about the corporate 
activities of the world. And we are talking mainly about companies 
that are offering corporations. 


I think we must remember that the term "court" here is 
defined as the High Court of Justice, and the High Court of Justice 
is clogged up now. It does mean that whenever you get any matters 
that have a time urgency about them, the court has to make a place 
in its docket to hear it within the appropriate time. If you are 
dealing with a shareholders' meeting that has been called to be 
held on such-and-such a date, or is planned to be held, then they 
have got to make room on the docket. That means that other people 
who are in front of the court get pushed back further in the court 
delays, and I am guite certain that tomorrow, when the judges open 
the courts, you will hear from the chief justices about the state 
of the clogging of the courts. That is one very good reason. 


A second is that there is no question whatsoever that, 
whether we like it or not, the procedures in the High Court of 
Justice are very expensive. I do not think you should kid 
yourselves there is some cheap course of obtaining justice. There 
is not any more. Any lawyer in this room would tell you that for 
such a proposal to appear in the High Court of Justice, to retain 
counsel to appear, you are talking before you start of a lot of 
Gollars. So that is a significant impediment to the avenue ever 
being used. 


I would assume that, even in this day and age, in terms of 
the securities commission, with the number of commissioners and its 
capacity to appoint one commissioner to hear particular matters, as 
distinct from the whole commission or from a panel of 
commissioners, there is ample leeway for this kind of question to 
go to the securities commission for consideration. The people there 
live in this world from day to day; they understand what the 
implications are. I think it would be a much more expeditious . 
forum, and I think it would also be a significantly less expensive 
forum. 


Ttawould besparticularlyosiess expensive TE the person 
concerned wanted to exercise his own individual right to appear and 
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make his submission, which he would not be able to do, for all 
practical purposes, at the High Court of Justice. We do provide 
elsewhere in the bill for the use of the commission, as a facility 
available for appeal from the directors--I thought we dealt with 
one yesterday, Mr. Howard. 


Mr. Howard: Not for appeal from the directors to the 
commission; appeal from the directors to the court. 


Mr. Renwick: I thought there was a case in connection 
with the audit question that went to the commission. 


Mr. Howard: There are certain areas where the commission 
will bring an application to the court at the request of-- 


Mr. Renwick: Is there not a role in here for the 
commission? I must have misread something. 


Mr. Howard: There is a role in here for the commission, 
but not in this particular aspect. In the going private situation 
there “is. avrole for the’ conneesion.o Thar is; ine oor orm ci. 


Mr.. Renwick: I’ don't think I am hearing you correctly. T 
thought that yesterday we dealt with the auditor question and your 
discretion as director. 


Mr. Howard: But the commission is not involved there at 
all. 


Mr. Renwick: Has there not been, from that decision--what 
was that section? : 


Mr. Howard: Section 147. 


Mr. Renwick: I thought, in the course of that, there was 
some proposal. The commission is not involved in this act? 


Mr. Howard: No. All the financial information is filed 
with the commission. 


Mr. Renwick: Then I will have to withdraw that comment. I 
thought that in one of the bills--perhaps it was an earlier 
one--the director or the commission-- 


Mr. Howard: I think in section 246. That. is the 
oppression remedy, isn't it? 


Mr. Renwick: Well, I do not want to delay us if I am in 
error that the commission has no role here. 


Mr. Howard: The commission has a role in what we have 
humorously called the Renwick-- 


Mr. Renwick: Oh, I see, I understand the point. Thank 
you. Then I withdraw the suggestion that perhaps it is novel. It is 
not such a novelty that it would offend me to suggest that in the 
reasons are given we should consider this alternative model very 
seriously when we are in the committee. I would ask, and I think it 
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would be appropriate, Mr. Chairman, for either legislative counsel 
or the ministry counsel to draft an alternative model proposal that 
would incorporate the suggestion that instead of uSing the court in 
the proposal section we use the commission, so that we would have 
before us an actual wording for the alternative model which is 
proposed. Otherwise, I would have to request the legislative 
counsel to prepare one for me, and it would be more efficient and 


helpful if the ministry's counsel would do that, or the legislative 
counsel. 


Mr. Mitchell: I would not want to say that we are closed 
to re-examining this, but I will tell you quite honestly it is our 
initial reaction that section 98 would in all probability have to 
stay in’ the fashion in which it ‘is currently drafted. However, we 
WitlovavewamLurcher Look “at sit, Mr. Renwick, just: to be surevthat 
we are not== 


Mr. Renwick: All we can do is persuade, that is all we 
Can dos 


Mr. Elston: There are certain difficulties I have 
discovered in conducting an effective persuasive campaign in this 
committee, and even when some things may be superficially 
appealing, which is the word which has been used at some time, but 
I want to support Mr. Renwick. My initial comments were going 
directed toward the question of whether or not to use the courts or 
whether or not to use the Ontario Securities Commission or some 
sort of a mechanism along that line. 


I rather think, as Mr. Renwick has suggested, that whether we 
go to the courts or whether we go to the securities commission, or 
whatever, there will be some kind of a cry that says we have not 
got the staff, we have not got the funds, no matter where we go, 
and certainly the argument developed concerning costs and 
concerning backlog already in the courts is one thing that we 
really ought to consider when we start creating new pieces of 
legislation or at least new operations under legislation which 
automatically go to the courts. That has traditionally been where 
we proceed first and for some reason we think automatically that it 
is going to be taken care of right away. It is not always simple to 
delegate to the courts that sort of responsibility, to deal quickly 
with the type of concerns which these people have brought to us. 


At the same time, when I initially indicated I wanted to 
speak, I thought it might be appropriate to turn the question just 
slightly from the way it was addressed to Mr. Howard. His 
suggestion was that there have been deliberations and bouncing 
these ideas off various people in the public who are practising and 
have the day-to-day experience with operations. I appreciate that 
sort of comment, and I understand the process has gone on and that 
he might not be able to comment just on the spur of the moment with 
respect to a radical change in direction, but I think maybe he 
oucht to suggest to us why we would stay with the shareholder 
proponent being required to go to the courts or to some other body, 
if I might just phrase it that way. 


When you consider legislation and put iG together, there has 
to be a reason or at least a rationale behind maintaining or 
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changing, and certainly they must have a rationale for maintaining 

the shareholders' responsibility for obligating the corporation to 

include the proposal. If I could turn the question just slightly to 
that angle and have you deal with it that way rather than not being 
able to deal with departure, as suggested here. 


11:40° a.m. 


Mr. Howard: Again I have to say that we are tracking for 
uniformity the Canada Business Corporations Act. The provision 
equivalent of section 98 has been in place under the Canada Act 
Since 1975, and I am not aware that there have been any problems. 
Perhaps members of the bar could answer that. Have there been any 
problems that you are aware of? 


Mr. Chairman: Mr. Hebb, perhaps you could respond, or 
another representative of CBA? Would you give us your name, please? 


Mr. Westlake: My name is Brian Westlake. I sat on Mr. 
Hebb's committee on the Canadian bar. Just to give him a break from 
responding to the item, I am not aware of practical problems being 
confronted, but I’can just give a little different emphasis. Our 
objective criteria laid out in the statute here as to when a 
proposal may be rejected by the corporation, is the corporation has 
to give written reasons for its refusal. It has objective criteria 
to, comply: with. It-cis not~a fpivolous act. ‘on athe spar t,-of-the 
corporation. 


I can assure you aS a corporate adviser, any such rejection 
would be given most serious consideration by the corporation before 
they turn it down. In effect, the onus is going to be on them. If 
the shareholder wishes to pursue his remedy further, surely the 
onus should be on him if he doesn't agree with the reasons for the 
refusal. As far as whether it be to the court or the commission, 
that is a policy matter again, as to which would provide the easier 
access. I agree that the commission would be a more accessible body 
in terms of the shareholder's ability to get his case fairly 
readily before a tribunal for an objective hearing. 


To reverse the onus and require the corporation to rebut 
every rejection of a proposal is really playing into the hands of 
the heretics if they chose to abuse the processes of the statute. 


Mr. Ridout: Mr. Chairman, this works very well in the 
United States. The Securities Exchange Commission in the US takes 
Shareholders' proposals that are refused by the corporation and 
deals with them and assists the shareholder in phrasing the 
resolution so that it is acceptable. The shareholder doesn't 
usually have a battery of lawyers available to him that the 
corporation has, so that he isn't able to deal with the reasons for 
rejection given by the corporation. 


If the onus was on the corporation and it did go to the staff 
of the securities commission to assist the shareholder in phrasing 
the resolution so that it is acceptable, it would be a much easier 
way to deal with it. 


We are concerned with shareholders’ rights here and it 
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bothers me that there is so much reliance placed on the board of 

trade and the bar association by the ministry for advice on this 

matter. It almost seems like putting a wolf amongst the sheep. I 

would like to see the committee consider the opinion of the board 
of trade and the bar association, but at least give some special 

consideration to a group of people who have acted as shareholders 
in trying to put some of these things into effect. 


Mr. Chairman: Mr. Howard, I think perhaps you could 
expand. I know the Institute of Chartered Accountants was another 
group Mr. Howard referred to yesterday. 


Mrnpioward:sdi finds ifs aylittie difficult. Perhaps insmy 
old age, I am getting a little impatient. 


We have been working on-this bill since 1975 in various 
aspects. We exposed a complete draft in March 1979. There were 
public exposures subsequently. We have just heard from you within 
the last two or three days. Where have you been? 


Mr. Ridout: We did not know anything about it. 


Mr. Chairman: Perhaps the points are well made. May we 
then leave, again with time pressing, section 98? It will certainly 
be dealt with later in the clause by clause. Can we go back to 
recommendation number five, which is a new matter, the permanent 
social responsibility committee matter? Does anyone wish to 
question or speak to this? 


Mra MatohellenMregCchairman, othersthan to. say “that it is 
a concept that was enunciated, I believe, by the Ariadne Group--if 
that is the correct pronunciation--it is not something that is 
precluded. In fact, the corporation can set up these committees. 
Whether we want to enact it into the bill or not is something that, 
as I have indicated before, we will be taking the seriousness with 
which these recommendations have been put forward and we will be 
discussing them. I do not know what our position would be as to 
Dustingelbtisineathe Legislation at this, point jins time, but. 1 will say 
that it is not the first time that it has been presented. It was 
presented yesterday, as well, by another group. 


Mr. Chairman: Are there other comments with regard to 
this recommendation? 


Mr. Renwick: Mr. Chairman, I need some professional 
assistance, either from the ministry's lawyers or from our very 
helpful colleagues from the bar association on the question of 
committees. This whole question of committees of boards of 
Girectors is one which is proliferating, as everyone knows, and the 
capacity of the board to appoint committees, of course, is severely 
limited in the statute in the sense of being anything other than 
convenient methods of assessing a particular problem. They have got 
no executive authority, as I understand it. 


The only committees that are recognized are the traditional 
executive committees, and in the last number of years, audit 
committees. It was decided to give the audit committee a special 
status as there was developed over a period of time the need for 
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such an audit committee. It is not a sufficient answer to say that 
the board of directors can appoint other committees. The other 
committees have absolutely no status in law. 


That is the question on which I would like to have 
professional assistance. Am I correct that the board may appoint a 
pensions committee, a remunerations committee, a personnel 
committee, anything they want to do, but there is no statutory 
recognition? vA IUGortect or anecorrect? 


Mr. Wells: You are correct, in essence. The board itself 
is responsible for running the corporation and it can only delegate 
its responsibilities in certain instances, and that includes the 
executive committee et cetera, and to certain officers like the 
president et cetera. Any other committee, such as a social 
development committee, of course, would be advisory. It would be up 
to the board to implement any recommendation made by that 
committee, as it stands now. 


Mr. Mitchell: If I may, just as an aside comment, Mr. 
Chairman, since we are talking about committees, if we could equate 
to the committee before us, I notice that Mr. Davis is the 
treasurer for the United Church of Canada and, if I looked at 
myself, as a member of the United Church of Canada, as being a 
shareholder in that United Church of Canada, I have nothing to say. 
I was not asked my opinion, and so on, about the setting up of your 
particular task force. They did not ask me from the pulpit of the 
church, the one I belong to, whether I agreed with the setting up 
of this committee. However, the committee has been set up, and I 
think it has done a very excellent job of making a presentation 
here today. 


I guess really the point I am making is that the type of 
committee you are talking about here--I stand to be corrected on 
the name, social responsibility committee or whatever--surely 
should fall within the area of the responsibility of the board of 
directors. The audit committee has been singled out specifically, 
but if you are talking about social responsibility, that should be 
left in the hands of the board of directors as, in fact, with the 
creation of your committee. 


te SOB asm. 


Mr. Davis: I would be happy to discuss the shareholders' 
rights in the United Church and how those things are handled, if 
time permits, because there are ways in which you have been 
consulted. Whether you are aware of them is another question. 


Mr. Mitchell: I have not been consulted. I don't mean to 
get into an argument about the church. I was using that perhaps 
somewhat facetiously. I guess the point I was trying to make is 
that I am not necessarily opposed to the type of committee you are 
recommending, but I do not think it is a committee one necessarily 
wants to write into law. If the corporation wishes to retain a good 
image, I suspect that is one committee they would be quite 
interested in setting up. 


Mr. Creighton: You might be interested in the Canadian 
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Institute of Chartered Accountants' recent research publication on 
audit committees. One of the questionnaires sent out asked the 
various groups interested in audit committees what they thought the 
future responsibilities of the audit committee might be. I was 
interested to see that social responsibility was mentioned by some 
significant number of the respondents to these questionnaires. So 
there is evidently out there in the big bad world a feeling this is 
a real need and there ought to. be.a corporate home to put it into. 


Mr. Renwick: I was interested yesterday when we were 
given these two booklets, Social Responsibility and Corporate 
Conduct, the policy statement of the Canadian Imperial Bank of 
Commerce, and Alcan, Its Purposes, Objectives and Policies. 


My problem is that until one can get the boards of companies, 
particularly offering corporations, to recognize their social 
responsibility, I have difficulty making the hurdle of requiring 
them to have a social responsibility committee at this time. It 
seems to me the main hurdle is that we would be kind of legislating 
through the back door. If the euphemism of corporate citizenship is 
going to grow as an accustomed way of talking about corporations 
that have no physical being at all--in other words, if we are going 
to continue this euphemistic language of corporate responsibility, 
and if we are going to get these kinds of statements from 
boards--then I think we will be moving into an area where we are 
going to have to reguire certain standards of social responsibility 
from these so-called corporate citizens of the country. 


Whether at this time we should be specifically establishing a 
special type of committee, recognizing the point we made a few 
Minutes ago that there is the executive committee and the audit 
committee but that's all, and if you are going to give certain 
statutory limited responsibilities to a social responsibility 
committee, maybe that is the best way of emphasizing that this 
Legislature says to the corporation, subject to its governance, 
that maybe the time has come for corporations to be specifically 
fixed with a recognition of their social responsibility. Again, we 
are talking about the rough and ready classification of offering 
corporations as distinct from nonoffering corporations. 


I think it probably makes a lot of sense at some point for us 
to have another classification and that is public accountability 
companies. That may not necessarily be synonymous with offering 
corporations. It might be a much smaller group of corporations 
which have a social responsibility and a public responsibility 
which has not yet developed to the point of fruition as a concept. 


I can explore and I can see arguments for it and I can see 
arguments against it. I am inclined to think the social 
responsibility question is one the directors are initially going to 
have to address. Whether or not it is possible in this act to fix 
the board of directors of a corporation with the general 
responsibility to manage or to supervise the management of the 
business and affairs of a corporation which is its fundamental _ 
obligation, whether or not that is not the place that one puts in 
an indication, consistent with its social responsibilities or some 
such directive flag of responsibility from this Legislature to 
those business corporations that, yes, there is an obligation to 
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look at something other than the discipline of the balance sheet 
with respect to the way in which it conducts its business. 


All you have to do is open any magazine in the country or to 
see any television show in the country and you will find the 
immense number of dollars spent in public relations advertising by 
significant corporations on all sorts of items--the environmental 
responsibility of corporations when years ago the very same 
corporations were among some of the leading, in modern terms, 
polluters in the country. 


The whole thrust of the Canadian Imperial Bank of Commerce 
putting out a document like this and classifying its various areas 
of responsbility seems to me to be a clear indication the leading 
corporations in the country are trying to move to something beyond 
just public relations to something called a recognition by the 
boards of their social responsibility. 


It would not be breaking new ground for this assembly to Say, 
"Well, perhaps we should catch up in our legislation with the 
Commerce." Maybe we do not have the same vested interest as the 
Commerce but maybe it-would not be too dramatic for this committee 
somewhere with appropriate language to say to the boards of 
directors of companies that, "Yes, you do have obligation to 
supervise the management of the business and the affairs of your 
corporation, but you must exercise that power consistent with the 
social responsibilities of your company. 


It seems to me that such a flag in a statute being passed by 
us would indicate quite clearly that perhaps you could get around 
to appointing a social responsibility committee of the board of 
directors. As you can see, Mr. Chairman, I am talking myself into a 
position. 


Mr. Davis: Perhaps to reinforce the position Mr. Renwick 
is talking himself into, I would just point out that Ernst and 
Whinney, which is a major firm of accountants, has done a study 
which they have maintained year by year. 


The last time I looked at it, I think 85 per cent of the 
Fortune 500, which is the top 500 American corporations, had some 
form of corporate responsibility reporting in their annual reports. 
The fact that you were given the Commerce code and Alcan's 
yesterday should not suggest that those are the only two. It is a 
fairly common thing for the five major chartered banks to have a 
code of conduct, which is a public document. 


The™point™ of leqivslation tvs that “1c catches up that’ .t> “per 
cent that are lagging behind. It sets something out there so that 
there is at least some minimum level of consistency. 


Mr. Ridout: One addition to that: It is becoming good 
public relations to issue a glossy-covered code of conduct in the 
larger companies, but the proposal you have before you here is that 
be measured by a committee of the board just as the financial 
performance of the corporation is measured by the audit committee. 


We are proposing this committee on social responsibility 
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measure the performance of the company, if they have a code of 
conduct, against the code of conduct so that it isn't just a glossy 
brochure, but it really means something and the shareholders will 
know how the company has performed against this code of conduct, 
just as they know how it performs against financial projections. 


Peyrroon 


Mr = '‘MacOQuarrie:?I° find’ itequite difficult to comprehend 
some of these things. I suppose we can talk about social 
responsibility in the abstract, but it is rather an elastic sort of 
phrase. I know some of the churches took stands on shipments to 
South Africa and this sort of thing and businesses dealing with 
South Africa. I suppose that is one of the emerging political 
Situations, or would it be social?. In terms of laying judgements, 
if Massey-Harris could sell 10,000 tractors to South Africa 
tomorrow, it would be-- 


Mrs. Hutchinson: We are suggesting that the corportion 
would establish its own code of conduct. It could decide whether 
South Africa was part of its code. 


Mr. MacQuarrie: I realize that in a so-called code of 
ethics, in an internal code of ethics, they are supposed to 
subscribe to it. 


Mrs. Hutchinson: This committee would be responsible for 
monitoring its own shareholder-approved code of ethics. 


Mr. MacQuarrie: I appreciate that. 


Mr. Chairman: In the interests of pressing on, may we 
limit our comments on recommendation five to what we have heard and 
press on with recommendation eight, which is a fairly lengthy list, 
(ajictome(p) sinclusive?; It deals with uniform public) disclosure 
requirements at the bottom of page 11 and all of page 12. Are there 
any comments with regard to recommendation eight? 


Mr. Creighton: Mr. Chairman, we would ask only for 
Mandatory disclosure of (a) to (i), sir. The others, (j) to (p), 
are matters on which we would like the shareholders to be able to 
inquire of the management and to be assured of getting a response, 
but we don't picture them as being in the annual report. I must 
confess we have not solved these practical problems of how that 
response could be guaranteed or what the nature of the response 
might be. 


Mr. Renwick: I have only one comment on it. Without 
speaking to any of the itemized matters which are there, the 
restrictive interpretation being given both within the professions 
and in the courts to the term "material" in all questions of 
disclosure by corporations means that the wit of man is goinc to 
have to find another word to describe what should be disclosed and 
what should not be disclosed. 


We have had this continuing argument. We have tried to get it 
changed in the securities act to have some wider sense of what 
"material" would mean because all disclosure is conditioned on 
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whether or not it is material, and somebody has to make that 
decision. Unfortunately, it has been made in such a way that large 
areas of concern, such aS a number of those listed in the 
submission before us, are considered to be not material. That is 
the problem that this points up. 


I have every hope that over time the information circulars of 
companies, both for annual meeting purposes and for other purposes, 
will give a broader scope to what they should or should not 
disclose. Whether it should be all of the these items or these 
kinds of items, I think it is a stimulus to it. When we come to 
clause by clause, we can then look at those that are tagged to 
particular sections to see whether or not it makes any sense. I, 
for one--and this has nothing to do with this submission before 
uS--am immensely concerned with at least the authority under which 
corporations make contributions to political parties for election 
campaigns. 


Mr. Hennessy: What about unions? 


Mr. Renwick: When we have a trade union bill in front of 
us, perhaps we could discuss that. We find that trade unions are 
collections of individuals who-- 


Mr. Hennessy: Voluntarily? 


Mr. Renwick: Perhaps I could send you my remarks on 
second reading of the bill, when I pointed out that collections of 
individuals who try to better their working conditions are separate 
and distinct from corporate organizations which are carrying out 
profit-making activities. Corporations, as such, do not vote. Each 
of the individual members of the trade unions does vote. 


In order to solve your problem about trade union 
contributions to the New Democratic Party, it may well be possible 
for us to limit the Conservative Party to the same level of 
contributions that the New Democratic Party receives from the trade 
union movement. Those are matters, of course, which we will be 
dealing with when the election expenses bill comes before us. 


I just wanted to signal, and I am glad that I did signal this 
morning, my interest in the question of the authority under which 
corporations divert funds of the corporations to particular 
political parties in the political world in which we operate and 
the legitimacy of those contributions and whether or not they 
should be subject to some sanction by the shareholders at a 
particular formal meeting. I know Mr. MacQuarrie would be very 
interested in that topic. 


Mr. Chairman: We are getting a little far afield on both 
sides from the bill in front of us. Are there any other comments 
with regard to recommendation eight specifically? No. May we carry 
on to recommendation nine? 


Mr. Mitchell: With regard to what is referred to in 
recommendation nine, we have also received a brochure. I think it 
was the code of conduct of one of the banks that we received. I am 
not sure how this could be put in, but again I will say that each 
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one of the recommendations you have put in here will be reviewed. I 
see perhaps some difficulty, but it may not be there. Not being a 
lawyer, maybe I am seeing problems that do not exist. We will have 
a serious look at all of the recommendations you have made here. 
However, I would be less than honest if I suggested to you that all 


or any of them will be included in any amendments that might be 
proposed. 


Mr. Davis: I will put a question to the committee as a 
whole. I see people with Alcan's code and the Commerce code, and I 
gather this has made some impact. Would it be helpful to have a 
bunch of other codes, or is this sufficient? There are lots of them 
around. Canada Cement just sent out one with the request that 
shareholders should respond so that management can amend the code 
to fit the shareholders' particular view of the company. It seem to 
me that will be very helpful. Would it be helpful to the committee 
to get more of these, or is a sample of two sufficient? 


Mr. Mitchell: From the fact that you are pointing out 
that there are a great many of them already issuing this, perhaps 
the corporations are responding to the concerns you have raised 
here and there is not the need to put it into legislation. 


Mr. Renwick: You have missed the point. I would not want 
to open it again, but we can do it later. 


Mr. Davis: I was looking for an expression from the 
committee. I do not mind gathering information and disseminating it 
if the committee wants it. 


Mr. Renwick: It would be helpful for me to have one from 
an oil company, one from Inco and one from one of the pulp and 
paper companies. : 


Mr. MacQuarrie: How about Suncor? 
Mr. Laughren: Falconbridge might be better. 


Mr. Chairman: Being practical, Mr. Renwick, are you 
suggesting that we try to have that before we get to clause by 
clause? 


12:10 p.m. 


Mr. Renwick: I think it would be helpful. We could have a 
selection of three or four others that are particularly pertinent 


in Ontario. 


Mr. Chairman: Mr. Davis, are you able to come up with 
several of those on very short notice? 


Mr. Davis: I have a whole batch of then at the offices I 
have lent them to brother Creighton here, buu’in any case I haven't 
got them in quantity. I would have to go to Imperial Oil and pick 
them up. 


Mr. Chairman: No. It would be fine if you could give us 
one. 
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Mr. MacQuarrie: It might be interesting. 


Mr. Renwick: You have close corporate relations with them 
anyway, don't you? 


Mr. Davis: We will endeavour to get you an interesting 
little cross-section. 


Mr. Chairman: If you would, please, and we can photostat 
them from there--not unless they have a head office in Oxford 
county. 


Mr. Davis: May I ask one second question? I am not sure, 
but did the Institute of Chartered Accountants present some sort of 
document about this? 


Mr. Chairman: Yes. They were the second group to appear 
before us. : 


Mr. Davis: Was there any focus there from the Adams 
commission? 


Mr. Renwick: None at all. 


Mr. Chairman: They were only concerned with the audit 
provision. 


Mr. Renwick: Under 147 they indicated that they had been 
involved in the process, and they approved of the rest of the act 
with one exception. 


Mr. Mitchell: The exception was 147. The requirement or 
non-requirement for audit was the major thrust of their 
presentation, I believe. 


Mr. Davis: There is a reference in our document to the 
report of the Adams commission, which was adopted by the chartered 
accountants. Again, I may be able to present more of that 
information, if that is helpful as well. 


Mr. Chairman: They did not raise that. 


Mr. Creighton: Mr. Chairman, could I say to Mr. Howard 
that the reason we weren't here in 1975 is we hadn't had the 
thoughts that we have brought here? If we had had the thoughts we 
brought here today, we would have been here today with other 
thoughts. 


Mr. Chairman: Thank you very much, Mrs. Hutchinson and 
gentlemen. Shall we press on? Perhaps we can get 15 minutes of Mr. 
Coombs on an entirely different subject. I am asking him to leai) 
off because I believe his comments are relevant to the Toronto" 
Stock Exchange and Midland Doherty presentations we will hear this 
afternoon. 


Gentlemen, just to refresh those who were snowbound 
elsewhere, Mr. Coombs is one of three solicitors from the firm 
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Osler, Hoskin and Harcourt here in Toronto who is representing the 
Canadian Bar Association. The other two solicitors, Mr. Hebb and 
Mr. Levitt--Mr. Levitt is not here this morning--dealt with the 
bill in an overall technical sense, nonpolicy, and they left to Mr. 
Coombs one specific area dealing with the national energy program. 
It is more of a specialized area. 


Mr. Coombs, perhaps you would carry on, and thank you for 
being patient with us this morning. 


Mr. Coombs: I found it very interesting, Mr. Chairman. 
Thank you. I have really divided my remarks into two separate 
areas. Before lunch we might get in the first of these, which is 
an attempt to give you an overview or a general description of the 
thrust of this body of amendments that is being proposed. 


I am not here to explain the national energy program to you. 
I am not sure I could in any event. I am here more as a corporate 
technician than a petroleum technician. I can suggest to you some 
areas of the national energy program that are relevant to these 
amendments, explaining to you exactly how a lot of those principles 
I may mention will operate. It is going to be difficult because 
Since the last public disclosure of the legislation the federal 
government will introduce in connection with their program, there 
has been a tremendous amount of drafting and alteration going on in 
Ottawa, to which I am not privy. If you ask me to explain to you 
how the Canadian ownership rules operate, I probably cannot do that 
forsyoutexplicitily. 


Going into this general overview, however, I am sure you are 
all aware, the federal government has established a program by 
which it intends, among other things, to encourage the 
Canadianization of resource companies, petroleum and natural gas 
companies. A principal element of that program will be a system of 
grants and incentive payments which will be made available to 
corporations, depending upon the nature of their activities, and 
primarily depending upon whether they meet certain standards of 
Canadianization of their shareholding. 


The thrust’ of that concept of Canadianization is to reach the 
beneficial ownership of the shares. Very often the shares of the 
resource companies with which they are concerned will be held by 
other corporations, holding corporations, and the true ownership 
may be masked. The intent of what are called the COR rules, 
Canadian ownership rate rules, is to provide a measure of the true 
beneficial Canadian ownership of those companies and to gear the 
grants and incentives payments to that ownership. 


So a corporation that can demonstrate only, say, 40 per cent 
Canadian ownership rate, will not obtain as much in federal 
government funding as will a corporation that can demonstrate an 80 
per cent Canadian ownership rate, or 100 per cent Canadian 
ownership rate. “ely 


The thrust of these amendments is to provide the technical 
capital structure in the corporate governing statute to assist 
corporations to qualify, to demonstrate that they have sufficient 
COR, or Canadian ownership rate, to qualify for grants that they 
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need. Because of the way the grants will be managed, this is not a 
one-time assessment. I believe annually there will be some attempt 
made at assessment of each corporation's entitlement to retain its 
Grant status. 


So the corporation will have to be able to ensure that, not 
only on the initial issue of its shares or a class of its shares to 
people who satisfy the relevant COR requirements but also at future 
times, it will be able to satisfy the administrative agencies that 
it is still entitled to receive those grants. This means there has 
to be some control over what happens to the shares after their 
initial issue. We looked at that really, I think, in terms of 
providing mechanisms for policing share ownership in respect of 
certain kinds of shares. 


There was no intention, however, to interfere any more than 
necessary in the freedom of shareholders of public offering 
companies to transfer their shares in an after-issue market. The 
object was to prevent shareholders from so dealing with their 
shares as to destroy or damage the corporation's grant status. This 
was viewed by the various people who were involved in the drafting 
as being not so much a mechanism for interfering with a holder's 
freedom to transfer his shares or interfering with the rights of 
some subsequent shareholder, but really as a means of protecting 
the Canadian shareholders who stay in the company so that they do 
not lose the benefit of these grants which, in a financial sense, 


will be very significant to the health of many energy corporations. ~ 


The technigue that was chosen federally for doing this was to 
expand the concept of what is called the constrained share. In 
section 168 of the Canada Business Corporations Act as it now 
stands, the concept of the constrained share corporation has been 
established and principally relates to corporations who need now, 
under present rules, to retain their status as Canadian owned in 
some way. It seemed to the drafters of the new legislation that 
this was an ideal sort of concept to bring in, because there are 
already corporations governed by the CBCA whose share ownership is, 
to a degree, policed through the mechanism of a constrained share. 


A constraint under section 168 originally would have 
restricted the issue or transfer of shares to persons other than a 
permitted group or groups of shareholders. What is being proposed 
is that not just issue and transfer will be controlled, but for 
national energy program purposes ownership will also be controlled. 


L2e 20h psms 


So the constrained share concept has been expanded to look 
not just at the technical question as to who is on the shareholders 
list, but who really owns the share. In this sense, constrained 
shares are really just a subclass of the restricted share which you 
would often find, for example, in a private com v2any. I am sure you 
are all familiar with corporations where a particular family wants 
to retain control of it and the board of directors will be able to 
decide whether a transfer of shares to some particular person will 
be permitted or not. 


You should keep in mind that the constrained share, 


Sh 


especially under the federal act, was a concept designed for public 
offering companies. In fact, it is the only kind of restriction at 
the moment that a public offering company can impose on the issue 
or transfer of its shares. For example, it would be possible under 
the law as it now stands to restrict ownership of shares to 
resident Canadians or to provide that an individual shareholder 
could only own up to a certain percentage of shares of the 
corporation and so on. 


Authority for the creation of constrained shares or, in the 
context of the language you will find in the bill before you, 
restricted shares, primarily stems from amendments that will be 
proposed to you to section 5 of the bill and by amendments to 
sections 166 and 168; section 5 because it is the provision that 
relates to what has to be in the articles of the corporation when 
it is created;.sections 166 and 168 because they relate to what 
kind of amendments to the capital structure of an existing 
corporation can be made. 


Where national-energy-program-type restrictions are 
contemplated to be introduced by the creation of a new class of 
restricted shares or by fundamental change to the capital structure 
of the corporation, it is proposed that there will not be any right 
in the existing shareholders to separate class or series votes and 
hence there will not be any dissent or appraisal rights for them, 
provided, that is, that the new class of shares is otherwise equal 
to the existing class of shares. Where, however, an outstanding 
Class of shares of a corporation is to be restricted for NEP 
purposes, the existing shareholders will have class or series 
voting rights and will have dissent and appraisal rights. 


There is no suggestion in the legislation that it will be 
possible for a corporation to override the interests of the body of 
existing shareholders without their consent, impose these 
restrictions and thereby put a large number of foreign or partially 
foreign shareholders offside. Votes are contemplated for that 
purpose. It is not inconceivable, however, that a corporation with 
an existing class of shares now outstanding could not achieve some 
degree of Canadianization by simply creating a new class of shares, 
issuing those to the public on the basis that only Canadians or 
people with acceptable Canadian ownership rates can acquire them, 
thereby achieving not a full Canadian ownership rate to satisfy 
whatever grant requirements we are looking at, but in effect to 
ameliorate what may be its existing COR status. 


Apart from questions of the capital structure of the 
corporation, the more profound changes to the act and indeed to the 
whole concept of shareholders' rights will be found in two areas. 
One is the way in which the restrictions that are going to be 
imposed on shares of this nature will be enforced in the 
aftermarket, the policing power. That will be found, when you get 
LoLit, in the proposed new section 44(a). 


Section 44(a) is a quite radical departure from any existing 
corporate law I know of. It proposes, in effect, that where shares 
are transferred to an ineligible holder, the corporation when it 
finds that out will be able to sell off that holder's shares 
without his consent. Many people have viewed this as being a 
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species of expropriation and you may well wish to look at it that 
way philosophically. You must keep in mind, however, that the 
shareholder will have acquired these shares or the shares will have 
become restricted through the consent mechanisms at corporate 
meetings with the full knowledge and understanding that he is 
buying a share that is subject to this kind of limitation. 


Indeed, you can expect, for example, that the shares of 
Canadian energy corporations will suffer some diminution in value, 
I suppose, in the sense that the market for the constrained or 
restricted shares of those corporations will become limited because 
the buyers of those shares will only be people with acceptable 
Canadian ownership rates. I am not an economist. I cannot tell you 
what the significance of that is in dollar terms, but you are going 
to be restricting the market for shares of that nature. 


The second change which I think is profound in this area is 
perhaps a little more esoteric. That is, it is proposed that 
corporations will be given the power to buy in their own shares. 
This is a consensual thing. They will be able to go to the 
marketplace, buy in their own shares--what I would call free 
shares, nonrestricted shares--hold them for up to two years without 
cancelling them, just as if they were the owner of them. They would 
not be able to vote in respect of them or anything of that nature, 
but they would be able to hold the shares without cancelling them 
or restoring them to the status of authorized but unissued shares. 
Within that two-year period, they would be able to resell those 
shares to the public. 


That might sound a little futile, but what is really 
contemplated there is that while it is holding the shares, the 
corporation will convert them from their free status into a 
restricted share. When it does its subsequent issue or resale of 
those shares, it will sell them to people with acceptable COR. By 
that method, for example, a corporation whose shares were trading, 
say, on the American Stock Exchange and in Toronto would be able to 
go into the American Stock Exchange and buy up shares at whatever 
the going market price was, would be able to hold those shares, 
convert them into restricted shares, do a subsequent issue of those 
shares into Canadian hands, combined perhaps with an issue of 
another class of shares, also restricted to the Canadian public. 


It will give you a multiplying effect to the Canadianization 
of the company, because you will taking shares principally out of 
the hands of foreign holders and putting them into the hands of 
Canadian holders. 


I cannot speak, of course, for the federal government on 
that, but it is viewed federally, I believe, as being an assistance 
to corporations rapidly to Canadianize. That is going to be 
important for a number of reasons, one of which, of course, is that 
the faster a corporation can\cutch up with other corporations which 
have high levels of grant, get the same grants and use that money 
to go out and explore for new energy, will mean that those 
corporations will maintain their competitive status, they will 
increase the availability of energy and so on. 


Mr. Chairman: I do not want to interrupt you, but is 
there a natural place for you to break? 
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Mr. Coombs: I think I am coming to it, Mr. Chairman. 


Just to go over again those two points I have made, the first 
one permits the compulsory sale of shares held by offside persons, 
persons with insufficient COR. The second one permits the 
corporation in effect to assist in its own Canadianization. It will 
be able to do this without affecting its retained earnings. There 
are technical reasons in the act for that which we can get to 
later. If it does not have to cancel the shares, it does not have 
to reduce its stated capital and it does not have to reduce its 
retained earnings, so its dividend-paying status will not be 
affected. 


Mr. Laughren: Is a question appropriate now or would you 
rathers wai t2srkt) isiaipito you. 


Mr. Chairman: With those two points made, yes, would you? 


Mr. Laughren: What happens if a corporation purchases 
those shares in its own self-Canadianization process and in the 
interim, before it resells them to the public in a restricted 
basis, is it then considered not to have been more Canadianized 
than it had been previously? 


Mr. Coombs: While the shares are being held by the 
corporation? 


—— 


Mr. Laughren: Yes, before it gets to the point where it 
has either accumulated enough shares or has got its act together to 
Per ecuescnem On as LeStricted= bacis. 


Mr. Coombs: I think the way the COR rules will operate in 
that regard is that the shares simply will not be counted. In terms 
of determining the Canadian ownership rate, they will not appear in 
either the numerator or the denominator of the fraction which will 
determine the percentage of Canadian ownership. 


12:30 p.m. 


Mr. Laughren: Except that the proportion of shares held 
by Canadians would be higher. 


Mr. Coombs: Potentially that would be so, yes. The reason 
for the two-year period, by the way, is really to give the 
corporation enough time, having bought the shares in, to engage in 
some program where on day one it will buy some shares and it will 
continue buying so as not to adversely affect the market. It has 
got to have time to get in a sufficient number of those shares and 
then to get together its materials to do a public offering of those 
shares. We felt that two years was the minimum time in which that 
could be accomplished. 


Mr. Laughren: To aid the Canadianization process without 
merger or takeover. 


Mr. Coombs: Yes. 


40 


Mr. MacQuarrie: I have two short questions. What about 
the method a lot of corporations use to raise money, preferred 
shares redeemable with the dividend sold to non-Canadians with 
nonvoting power and common stock held in Canadian hands. Are there 
any restrictions on that type of-- 


Mr. Coombs: It will be possible to restrict any class or 
type of share so that you could have a share of that type that was 
restricted as to ownership. All classes of shares would be 
considered for the purposes of COR determination. It is not just a 
concept restricted to-- 


Mr. MacQuarrie: Preferred shares, of course, would come 
in on winding up. 


My other question concerns a Canadian company owned by a 
Canadian individual. He dies and he has a lot of children scattered 
all over Canada, plus some in the United States. The company is 
left to the children. What happens to the shares? 


Mr. Coombs: Do you mean if. they are restricted shares? 


Mr. MacQuarrie: No. This is a Canadian company holding 
shares. 


Mr. Coombs: Potentially that could damage the 
corporation's COR status if those shares are-- 


Mr. MacQuarrie: It depends where the children are 
domiciled or resident at the time. Is that it? 


Mr. Coombs: Yes. There are certain rules that would deal 
with small holders, for example, in the COR rules. I really don't 
know what the figures are, but holdings below a certain dollar 
level, for example, would be presumed to be Canadian. 


Mr. Chairman: Thank you, Mr. Coombs. May we recess to 
reconvene at two o'clock? If any of you have the amendments that 
have been handed out, I am taking them back to have them put in 
order. They are so badly out of order as to make chaos when we get 
to clause by clause. 


Mr. Renwick: On the question of amendments, which one 
should we be looking at? 


Mr. Coombs: I was hoping that when we reconvened after 
lunch, Mr. Chairman, we could--I will just go through them and pick 
out the ones that are=-- 


Mr. Breithaupt: Let's skate through them the way they are 
then iirstrofivably 


Mr. Cooniks: I am going to go through them in numerical 
order. 


Mr. Breithaupt: Oh, they are not in order? 


Mr. Chairman: They are in hideous order. 
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Mr. Breithaupt: Whatever you like. You want to have them 
redone? 


Mrae Chairman: Yes. 


Mr. Breithaupt: If you want to have them redone, that's 
fine. You're the boss. 


Mr. Chairman: My secretary is going to have to do them. 
If there was only one page out it would be one thing, but there 
must be 10 pages out and we would be just be in chaos trying to-- 


Interjection: We will try to make a synopsis at noon 
hour = 


Mr. Chairman: Yes. She will do a synopsis. 


The committee recessed at 12:34 p.m. 





amable,’ ¥: bend — rt 
ages oon ont es : sre hd mr 
nae =a re & 


aye r i 5 
oe ra sector Vile alk es ae Ppp edn «4s 









any " | 


Beach Bm eared lew a ¥ recs ban . urd ae | 
Lype - By ay. hit 7 a (We an owew 
; Le ee en) 
ec ceric 6 te commer ig: : i OF Reren” 
conei - 7 : : 4 ie setalibhe ia a rer ad 7 orp = ime 
taleny ne ay pipe?) aarergre boy es 
. Soincegen : 


Pe 










“~o3 ona 20st on 98 rede ats ae 6 

ie on wines aan ee ba 
papa (se aries, ee ria oh i : 

- My other ca ers 2 
~ 40393 4n babys aha Boe ha 
al} over: : 
jeft te the oni deame 


; 
okt, ot | 
mga ne: pe ne tw is apace en ‘oy ee 7 











oo), een 
esac ie, ube ‘2s Sanadtan - company berating: Taye 
ohards, p ibs Ob) Rares 
7 ie mi 
wz. aD Potenutaaty ‘thee edule damage the | . eet | 
Ges poration’ s Cum stscoa JF efosn shares are<- ete 
an parent g: it Gepasie whoee the of Gideen age i. O08 ee 
cet Pe eae ant Of Che tiwe. se chav ar) s) | Oe ee 
we (eeethe: Yes. thers are certain rul@e That “wedld Geet | 
ry Wat 


HoLeers, Sor example, in the COR relma 7s rer ion* f | 
yw whe. the *iglris ete, Bot holdings’ hele a tpbmped . | 
LaVem tov ay ey WL ba phe: to Be: Ganad t im, ° ) f eae 


0, acme 7 Five Me. Goonbed. 
© Out about | By of you nave 
iro Seep havded ate ' es say oS pack” 
weds F ond fo Retty Suto Seder ue e coe wh 
ec pei iat Py ‘inGady ' ae * : 


Sao ane ody quae kana  antacanaes oath one 
shawiy, | . ia}: ae ; ; ae cay 





hy ; 
A oo 7 & 7 


:< ve sepee sate, 
oy Jame.’ 
cut, Vie ‘soa ones 
























NIN 
C2 1G 


\ UK 


STANDING COMMITTEE ON ADMINISTRATION OF JUSTICE 
BILL ©, BUSINESS CORPORATIONS ACT 
WEDNESDAY, JANUARY ©, i9Be 


Afternoon Sittins 





/s 


J-4 


Government 
Publications 


STANDING COMMITTEE ON ADMINISTRATION OF JUSTICE 


CHAIRMAN Trelesaven, R. LL. (Oxford PC? 
Aandrewes, P. W. (Lincoln PC} 
Breithaupt., J. AR. (Kitchener LL) 
Eaton, R. G. (Middiesex PC) 

Elston, ™. J. (Huron-Bruce L} 
Gordon, J. K. (Sudbury PC) 

Laughrens F. (Nickel Belt NDP; 
MacGuarrie, R. W. (Carleton East PC} 
Mitchell, R. C. (Carieton PC?) 

Pichd, R. L. (Cochrane North FC} 
Renwick, J. A. (Riverdale NDP?) 
Spensieri, M (Yorkview L) 


Substitutions" 
Hennessy, M (Fort #illiam PC) for Mr. Andrewes 
Kolyns A (Lakeshore PC) for Mr. Kells 


Acting Clerk* Nokes, F. 


From the Ministry of Consumer and Commercial Relations’ 
Howard, 8. C., Executive Director, Companies Division 
Mitchell, R. C.; Parliamentery Assistant 


From the Ministry of the Attorney General 
Yurkow, R., Legislative Counsel 


Witnesses" 

From the Canadian Bar Association (Ontario Branch: 
Coombss M.s 

Hebb, L.,s Chairman, Committee on Bill & 

Sorell, Ris 


LEGISLATURE OF ONTARIO 


STANDING COMMITTEE ON ADMINISTRATION OF JUSTICE 


Wednesday, January 6, 1982 


The committee resumed at 2:10 p.m. in committee room No. l. 


BUSINESS] CORPORATIONS ACT 
(continued) 


Resuming the adjourned consideration of Bill 6, An Act to 
revise the Business Corporations Act. 


Mr. Chairman: Gentlemen, there being a quorum in the 
room, may we carry on? It has been suggested that, in view of the 
Toronto Stock Exchange representatives being scheduled for two 
o'clock, perhaps Mr. Coombs would simply summarize in about five 
Minutes what he said this morning and then he will leave the 
technical part of his presentation until later in the afternoon. It 
was thought that once we got into the technicalities and then the 
questions, it would extend into an hour and hold up other people. 


Mr. Breithaupt: 1088 time is not otherwise available, 
perhaps those presentations could be made as we are in the clause 
by clause directly. That is another way of doing it if we have to. 

Mr. Renwick: I am quite happy oO have Mr. Coombs 
SuUMMALiZe .and .move. on and deal with the technicalities, but 1 do 
want to know which of this bundle I must read. 

Mr. Chairman: Those are now in order. 


Mr. -Renwick:. I know..they are in order -and that is a great 
help in itself. 


Mr. Coombs: Do you want me to list the section numbers? 


MresiRenwickes YeS, 40h would Like,cyour to., Aw lot -of .thesesiare 
conseguential amendments obviously. 


Mr S-Cheieman:. oMr.. Coombs /eise not goingmtomdeal swith, the 
amendments in this five minutes. 


Mrs -tRenwicke " tacamemot asking him tosdeal with, Chem.  [ojam 
asking him to give me the numbers from this bundle that I am to 
read. 


Mr. Chairman: I see. With divided attention you are going 
to try to read and listen to various things at the same time? 


Mr. Renwick: No, I just want the numbers. 


Mr. Chairman: Which numbers would you refer Mr. Renwick 
iO 2 


Mroeicoombses, «Sections ) 5, 297 a5. 42, new part III-A, 


section 44a5- section “55(8)7.9)} (10) and™also S54) fe), sections 
L66, .L66e oo; pe oO nace 


Mr. Renwick: Thank you. 
Mr. Coombs: Here endeth the lesson. 
Mr. Breithaupt: You haves beengvery helprul. 


Mr. Chairman: Mr. Coombs, for everyone in the room, would 
you carry on with a brief summary of where you led this morning? 


Mrs “Coombs: ‘Very good. The’sthrust ‘ofOSthe-~ package. of 
amendments is to provide for capital structures that will assist 
corporations to Canadianize in order to meet the requirements of 
the national energy program. Essentially, that means they have to 
develop capital structures that will enhance their Canadian 
ownership in order to qualify for grants and incentive payments 
under the various “federal” acts -that “will? be’ ®'coming’ through 
Parliament this year. 


What is contemplated is a new kind of share that will be 
restricted as to ownership. The share will be restricted as to its 
issue, aS to its transfer, and as to itS ownership to persons who 
are either Canadian, if they are individuals, or who have a 
Satisfactory Canadian ownership rate if they are not individuals. 
Those persons will be able to transfer those shares freely in the 
public market subject, of course, to the transfers being made only 
to persons who satisfy the restriction requirements. 


In order to police the ownership of those shares, because the 
corporation is going to have to continuously satisfy the patrolling 
monetary agency of its status for grants, and so on--they will have 
to make some sort of annual report, I gather--the corporation needs 
some method of eliminating shareholders who ought not to own the 
shares. For that purpose, we have developed a section that provides 
the company witn the power to sell out a shareholder with an 
unsatisfactory COR in the event that he gets hold of the shares and 
it is discovered he has got them. That is a radical departure from 
anything we now know of in corporate law, but I suggest it should 
be thought of in terms of protecting the other shareholders of the 
corporation whose interest in the corporation, and whose 


expectation of profit, is really geared to the government 
incentives. 


The corporation will also be provided by the legislation with 
another method of Canadianizing. It is linked to the restricted 
Snare regime but it is really just a wrinkle on existing corporate 
powers. That is, the corporation will be empowered to buy in its 
Own shares, convert them from free shares, nonrestricted shares, 
into a class of restricted shares, and then do a fresh offering of 
those shares to the Canadian public. The peculiar thing about that 
from the corporate point of view is not so much the corporation can 
do it as that ‘In doing, it the) corporation will not have. to reduce 
its capital and then bump it up again when it does the fresh issue 
so that in engaging in the buying, conversion and resale the 
corporation will not affect its retained earnings. 
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You should appreciate that if the retained earnings were 
ei tecteay Dyesthat -Kindmot sa program, which. for many. corporations 
COULGS Deinquire mmassive, the ~ loss: of: ; monéyS available for. the 
payment of dividends that would result could hamper the corporation 
in raising money with new capital. It could also depress the market 
price of its outstanding shares. 


There are a number of other amendments that are connected 
with that general outline. Many of them are consequential. The sort 
ofy thing Ivamethinking of is that formerly restrictions on transfer 
have been the only kind of restrictions you have seen in the 
Ontario legislation. We are now talking about restrictions on 
issue, transfer and ownership of shares. 


I think that is my summary of where it is. 


MA eGhabremans, (aves, | thank “yous. Thesers are .the. two _ basic 
DOlneSeeVoumicovercar this “morning. Ute, youn would holds» yourself 
available now. 


Mr... Goomps:70f. courses 


Mr. Chairman: The representatives from the Toronto Stock 
Exchange are here. There are two of you. We have down here Messrs. 
Pringle, Baillie and Wilton-Siegel. Who is here? Could you identify 
yourselves? 


Bits Wiltcn-Siegel: Mii. Chairman, my name is Herman 
Wilton-Siegel. I am with Tory and Tory. On my right is Mr. Larry 
Pringle, who is the vice-president, member regulation of the 
Toronto Stock Exchange. 


2:20 p.m. 


Mr. Chairman: Do we have a pre-presentation from you? Did 
you send us-- 


Mr. Wilton-Siegel: We have not, Mr. Chairman. We prefer 
at this point merely to make some general comments relating to 
cCertaingtorinciples:i-we think ought to-»be, incorporated, —in..the 
amendments in relation to the constrained share provisions. If the 
committee thinks it useful, we would be happy to present a more 
formal written submission in the near future. 


Mr. Chairman: No, I was thinking of one the members could 
follow as you read. Would you carry on? 


Mr. Wilton-Siegel: I would like to deal very briefly with 
eertain, concerns. ons behalé. of .the . Toronto tock Exchange that 
relate to the constrained share provisions and in this connection 
to divide the submission we will make into three parts. 


Weewillle deat, first Of all, wlth che tradicional Mee Ol Tilese 
provisions and the update today. Then we will explain at some 
greater length the particular reasons why the brokerage community 
is today interested in the amendments being adopted in the Ontario 
Business Corporations Act in this area. We would like to conclude 
with a general statement of the principles that, from the point of 


view of the brokerage community, we think would be appropriately 
inserted or included in the statute to deal with their problems in 
the future. As I am sure the members are aware, these provisions 
have traditionally been associated with compliance by certain 
corporations under statutes that characteristically set maximum 
limits on the percentage of shares that may be owned by certain 
classes of person or shareholder. The characteristic example, I 
Suppose, would be the limits in the broadcasting statute. 


More recently, I suppose within the last 18 months, attention 
has tended to focus on amendments that are appropriately made to 
those constrained share conditions to accomplish the purposes or to 
enable corporations to obtain the benefit of the national energy 
program incentive payments. I understand that amendments have been 
Or are going to be made in that connection. Our concern is that to 
some extent the debate now focuses on those provisions and perhaps 
ignores certain additional concerns members of the brokerage 
community have in the context of public ownership. I will deal with 
tnat in a moment. 


PauSing just for a moment on the draft provisions of the 
Canada Business Corporations Act, there are three particular 
provisions in there that commend themselves to us and I would like 
to make a note of that and to come back to them. I understand the 
previous representative already pointed to the mandatory 
disposition or mandatory sale provisions that enable ’a corporation 
to sell the shares of a Shareholder whose shares for one reason or 
another offend the constrained share rules. We think that is a very 
important provision in the context of the rules that will have to 
apply to publicly owned brokerage firms. 


There are two additional provisions that I understand are 
proposed for inclusion in the Canada Business Corporations Act to 
which) cl scwould:talbso silike. ‘toocrefer.gavTheye-are sthemirionr: sore 
corporation to buy and hold securities of its own issue and to 
reissue them in constrained share form. That is one. The second is 
provisions that permit the creation of constrained shares without 
the triggering of the appraisal remedy in circumstances in which it 
1S proposed to permit existing shareholders to convert their shares 
into the constrained shares. 


Those are the three rules in the Canada Business Corporations 
Act that we would like to propose ought to be inserted in the 
Ontario Business Corporations Act and that ought to be made 
available not merely to corporations that propose to constrain 
their shares to take advantage of the national energy program, but 
also to publicly held brokerage firms. 


I think the second part of the submission should involve a 
brief statement of where we are in terms of public ownership in the 
securities field by way of general background. As I am sure the 
members of the committee are aware, there has been discussion for 
quite some time, both by participants and by regulators in the 
securities business, in connection with the possibility of 
permitting prokers to issue shares directly to the public to assist 
them to raise additional capital. 


=) 


In 1980, two members of the Toronto Stock Exchange announced 
that they desired to make public distributions of their securities 
to the public. They then followed a series of steps in which the 
Matter Miwasocereviewedo why sEhe sindustry and by regulators across 
Canada. An industry study was undertaken and reported in the spring 
of 1981. The study itself was reviewed, as I understand it, by 
Cangoians Securities administrators at their .annual..meeting. The 
pro-forma bylaw, which gave effect both to the provisions of the 
study and the comments of the administrators, was then prepared and 
I believe passed by the Toronto Stock Exchange in June of 1981. 


That bylaw was, in turn, considered at a joint hearing of the 
Ontario Securities Commission and representatives of the securities 
authorities .in British Columbia, Manitoba, and .Quebec. As a result 
of that hearing, the Ontario Securities Commission announced that 
it waS prepared to approve the Toronto Stock Exchange bylaw 
providing certain changes were made. Those changes have been made 
and the substance of the bylaw has been approved by the Ontario 
Securities Commission. At the same time, the commission has issued 
its own guidelines indicating the circumstances under which it is 
prepared to consider prospectuses filed by brokers at this time who 
wish to issue securities to public. 


That is the situation. We are subject to the commission 
HOLOINngaM An addsitionals shearing. inysethe ~~ matter, of) institutional 
Shareholdings in public firms in a position where public ownership 
of securities firms may be proceeded with in the relatively near 
Bacure. 


TieeCoNOSe a. CULGuUMStances it might... be “appropriate sat. To gust 
Summarize the nature of this theme which is contemplated by both 
the Toronto Stock Exchange and the Ontario Securities Commission 
LOLs iC lLy whe ld.-«SeCCULLETGS aatirmsS.. basically... bt. involves a 
requirement that 40 per cent of the directors be industry members 
appropriately registered under the Ontario Securities Commission 
and that all nonindustry directors be approved by both the Toronto 
Stock Exchange and the Ontario Securities Commission. Otherwise, 
Subject to those requirements, it is now contemplated that public 
ownership of securities dealers may be proceeded with subject to 
two constraints, which I should deal with separately, relating to 
maximum limits on ownership in those firms. 


The first limit is that no nonindustry investor, which means 
Basicallyiendi,.nonparticipant sin the .industryariasS; ca; jdireetor or 
Grbicern Oba anvapot. «bis. .associates, or affiliates. may collectively 
have a beneficial interest which exceeds 10 per cent of the voting 
Or participating securities of the dealer. In addition, there is 
carried forward the 10-25 rules relating to nonresidents which 
appear in the Securities AG which constrain nonresident 
shareholdings in the aggregate to 25 per cent of the total 
Outstanding securities of the brokerage firm and constrain 
individual holdings to 10 per cent of such securities. 


PREY) ais 


In those circumstances, the brokerage community is concerned 
that. itebe.insa. position to restrain shares and .enforce the 10 per 


cent shareholding requirements related to all nonindustry 


investors, and the 10-25 rules which relate specifically to 
nonresidents. 


The Toronto Stock Exchange bylaw specifically contemplates 
that before the approval of the Toronto Stock Exchange may be given 
certain provisions must be in place permitting such enforcement. 
Specifically, the bylaw contemplates that there must be provisions 
which prevent transfers in excess of those limits, there must be 
provisions which withdraw voting rights in the event that those 
limits are exceeded, and there must be provisions which permit 
enforcement by way of a mandatory sale of those securities or a 
mandatory repurchase or redemption of securities in excess of the 
10-per:cent of 925 ‘percents Limits. 


Turning then finally to Bill 6, we would like to make two 
general submissions with respect to Bill 6 and with respect to 
amendinents which we feel should be included in this proposed 
legislation. First of all, we would note that section 42, which is 
the provision which specifically contemplates constrained shares in 
the bill, does not permit the imposition of constrained share 
conditions by a corporation which proposes to use such conditions 
in order to qualify under a bylaw of a self-regulatory body such as 
the Toronto Stock Exchange. Section 42 is specifically limited to 
corporations which are imposing those in order to qualify under 
acts of the federal or provincial authorities. I will come back to 
that in a moment. 


The second general submission is that there is no statutory 
scheme- whien “putsswankt place; s-florfipurposes of” the “Foronto Stock 
Exchange bylaw, the kind of surveillance and policing mechanisms 
which are necessary in order to comply with that bylaw and thereby 
enable a corporation to issue its shares to the public. I would 
like to deal with each of those two points separately. 


The first point, the point that section 42 does not permit 
the imposition of constrained share conditions, in the 
Circumstances I believe is dealt with in some material which 
appeared, I guess within the last day, and I am not too sure at 
what stage that is. 


Mr. Chairman: These are amendments that are proposed? 

Mr. Wilton=-Siegel:' Yes. 

Mr. Mitchell: Do you have the proposed amendments? 

Mr.. Wilton-Siegel: I have* something which runs, I guess, 
about 25 pages and appears to be proposed amendments. You have the 


same material. 


Mr. Chairman: You will see’ section 42 in there, on about 
page five or six. 


Mran Wilton-S legen. .l shave, shad sans opportunitvs very briefly 
to review the material, and I think it answers in section 42(2) (c) 
the sorts of concerns that we had on this point. I think there were 


5) 


ONEY OLrSCworsmall  draktiagy points but. it® isi not) appropriate’ to make 
those comments in this forum. 


Mier Clhcrrmanwenot~ faberlirts point.” “ThatSwinelsvoomen 4 naceolrauce 
by clause, the punctuation, et cetera. 


Mrouwilton-Siegebs “Wer aré | not»sproposing »to® burye ourselves 
in that sort of material at this stage. 


Mir gPBrelthauptssaButesvour are siready sto t.dos itl itemorrow, vare 
you? 


Mr. Wilton-Siegel: We would be ready under any 


circumstance. 


Mrehebred TChaupt?) “Wrll you bet@here ®rtonorrow?) (Wet will ‘be 
doing it tomorrow. 


Mr. Wilton-Siegel: Yes; @rifter tomorrow as “thee@"'appropriate 
time we would be quite pleased to appear. 


Mr. Chairman: Yes, we will be proceeding with clause by 
clause, presumably not this afternoon, presumably tomorrow morning. 


Mr. Wilton-Siegel: The second more fundamental point, in 
Our opinion, the present statutory scheme, and I would broaden my 
comments to say the statutory scheme taking into account’ the 
proposed amendments, does not deal directly with the brokerage 
community's problem that there be a statutory mechanism which 
enables them to fulfil the requirements of the TSE bylaw and go 
forward with the issue of securities. 


I have referred to the three provisions in the CBCA which 
commended themselves to us as a start and I gather, on a review of 
these proposed amendments, that those have been incorporated but 
that they do not go beyond corporations which are using those 
Provisions for purposes related, for example, to the national 
energy program. Specri1cauiyvs they would appear to catch 
corporations that’ are described generally in subsection 42(2) (d) 
but they do not extend to corporations in 42(2)(c), the brokerage 
industry in general. . 


In the absence of such an amendment and in view of the fact 
the Canada Business Corporations Act does not so distinguish, I 
Suppose the CBCA remains a substantially more desired vehicle for 
brokerage firms proposing to go public. 


There are two other comments I would like to make which 
represent two additional features of the statutory scheme which we 
would propose be inserted to deal with our specific problems. They 
relate, first, to provisions constraining the exercise of votes in 
eneubeventeechate cthevm Detper centysor 25> per Mcentrethresholdstmare 
exceeded and mandatory repurchase provisions. 


ASECCOW cheleticste?~ ds Mwouldsspoint {outaithewCanada* Business 
Corporations Act, in its equivalent of section 42, permits the 
corporate authorities to deal specifically with voting rights by 
way of regulation in the event that the thresholds are exceeded. In 
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regulations passed under the Canada Business Corporations Act there 
is a provision to the effect that no person shall exercise voting 
rights with respect to shares held by a person whose shareholdings 
exceeds tne threshold. 


As..-we.»read.-the, statute -~-there ecis.. nO asprOVISiOn eine ste 
amendments or in the proposed bill which permits a corporation to 
include such provisions in its articles and there does not appear 
to be any provision in the proposed Ontario Business Corporations 
Act which would permit this matter to be dealt with as it is under 
the Canada Business Corporations Act by way of regulation. 


As the matter is specifically addressed in the Toronto Stock 
Exchange bylaw and as it is in that bylaw a requirement that there 
be such mechanisms in place, the Canada Business Corporations Act 
in that respect remains a more attractive vehicle in that respect 
for brokerage firms intending to go public 


The second point relating to mandatory repurchases I should 
explain is also contemplated by the Toronto Stock Exchange bylaw as 
ais policing «.mechanism;s;, the «thought, «being thateyintiraddtsioniaco 
compelling a Shareholder whose shares exceed the limit to sell, it 
isnrapproprlatey (for qratwicorporatbionts tom ber -iny lAaleipOs teil ONn, wace han 
alternative to compel that shareholder to sell his shares back to 
the corporation. 


There may be a distinction to be drawn between public 
brokerage firms and corporations which have constrained their 
Shares for NEP or similar purposes, in that oil and gas companies 
may well be participants in a market which is substantially broader 
from the investor point of view. In the absence of any experience 
it: is shard«to. say whatethe ‘extent, iof »trading= willie .beiman ppubine 
brokerage firms, put it might well be anticipated that these shares 
will be thinly traded, at least initially, and a mandatory sale 
requirement would not represent a sufficiently compelling leasing 
mechanism. The shareholder may be compelled to sell his shares but 
there may be no purchaser. 


2: 40 pSmM. 


In those circumstances, the Toronto Stock Exchange members 
have thought it appropriate to provide that there be an alternative 
available to the corporation by way of a compulsory purchase of 
those shares in order to put the corporation back on side. 


Mr. »Chairman: .Mr..s Howakd jjpdids-vou sWichestoO-. cespond..<touthat 
Or make a comment at this time? 


Mr. Howard: Yes. When the industry and the stock exchange 
had their meetings with the securities commission on this proposal 
that corporate registrants under the act would be going public, it 
came to my attention in a newspaper report that some amendments to 
the Business Corporations Act might be required. I approached Mr. 
Bailey who was the counsel for the TSE at the time and Henry 
Knowles, the chairman of the securities commission. I believe it 
was you, Mr. Siegel, who kindly provided me with a copy of the 
industry's study. 
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I discussed with Mr. Knowles my relatively minor amendment to 
S¢6 cL Siete On DrOVLOGe TOre Lestriction. of. -thewrssue oetranster or 
Ownership of shares with a view to assisting the corporate 
registrant going public. There are certain consequential minor 
amendments throughout the bill and this was quite satisfactory at 
the time. Ponortly ithereatter, in .furthero:discussrons.with Henry 
Knowles, it came to my attention that my opposite number in Ottawa 
was heavily engaged in amendments to the Canada Business 
Corporations Act in connection with the national energy program. 


Fred Sparling, the corporations branch director there, agreed 
that counsel in Toronto retained by his department and Energy, 
Mines and Resources would make available to us their amendments. 
But these amendments are directed basically to assisting the energy 
resource corporation in Canada and here in our proposed amendments 
in Ontario to take advantage of the benefits and grants under the 
national energy program. 


There has been no discussion with Henry Knowles or the 
commission on making such amendments extend to the corporate 
registrant under the Securities Act or to members of the Toronto 
Stock Exchange. Before I would be prepared to recommend to the 
Minister such amendments, I should discuss them with Henry Knowles 
and we work out some satisfactory amendments so that we would go 
together to the minister with the recommendations. 


Wostml aM. Saying 1S thatel Cannot Unilaterally at, this point 
recommend to the minister or his parliamentary assistant that we 
make such amendments extend to the corporate registrant under the 
Securities Act. 


Mires Chairman: «Had you gcompleted.. your *soverall.comments at 
that. point? 


Mr. Wilton-Siegel: yes, except by way of a short 
eonc kusiton ewhicho@ tl propose.;to ~make.«,That is, iittle «more. than sto 
Summarize the comments I have made. 


tmeview’ o£ ..Mr.— Howara's comments, I.think Uo sshould say. that 
themerorontom Stock ~hxchanged would, be shbappy alto. tparticipate, tothe 
extent that it is appropriate to assist Mr. Howard and Mr. Knowles 
in arriving at amendments that specifically address the problems of 
the brokerage community. In our view, as the, biliyvliss currently 
proposedyia@it pdoesemot especiticallynraddressy those, problems. As Js 
Sayy) batninkn ted Sedericrentginsat cleast, threéesrespeccs. 


The compliance and surveillance mechanisms which are 
introduced, aS Mr. Howard says, as a result of the federal thinking 
inaetnes national wenergy program, area, “are not in) Che “proposed 
amendments made available to brokerage firms. In addition, there is 
ROBDLOVELSLOD which.restrictosevoting grights gin »thesevent thresholds 
are exceeded as currently is provided by way of regulation in the 
Canada» Business. Corporations. Act..Finally, there. is no. provision, I 
must admit, in either the Canada Business Corporations Act or in 
tne proposed Ontario act which permits mandatory repurchase of 
shares by a brokerage firm in circumstances in which the thresholds 
have been exceeded. 
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Mr. "Renwick : “Granted .*the >need “thatv?Mre Howard “has = to 
consult with Mr. Knowles before they decide on recommendations to 
the -mirfister,;° what *sort *ofe time are * wet tatking= abuutY To * wet 
extent is that an obstacle to getting the amendment settled and 
agreed, if they are necessary and advisable, which I am not 
Speaking to at this point? 


If these amendments are necessary, that is the enforcement 
Ones and the sales ones or the restriction on the voting rights of 
Shares, what is the problem? How long will it take, considering 
that this bill will not see the light of day in the assembly until 
what, some time in March? 


Mr. Howard: Yes. 


Mr. °CReNnWiGKs"® -Probaply elater =*than” thatee= Loe Wri sliver sane 
likelihood go into committee of the whole House. What is the time 
period that we are talking about if it is decided to recommend 
these amendments? I emphasize the "if." 


Mr. Howard: a had not contemplated the other 
amendments--a lot of the rules will not affect the Toronto Stock 
Exchange until atter this’ bral as in*place“intVaw.Pyou- underecana, 
Mr. Renwick, the amendments that we are proposing in connection 
with the national energy program for very extraordinary powers that 
we are giving to the business corporations-- 


Mr. Renwick: We are not dealing with that. 


Mr. Howard: Yes, we are, Mr. Renwick; with great respect 
we are. 


Mrs ‘Renwick :!* Mr... tHowardy. let® me pleasetectlarrry what 1s "am 
trying to say, and I do not want to go into the other field. We are 
going to be dealing shortly with the substance of the extraordinary 
powers which are going to be necessary if our act is to comply with 
the requirements. of the national energy program as far as Ontario 
companies qualifying are concerned. That was not my question. 


Forget the national energy program. And I recognize that you 
have recognized the legitimacy of limiting to a specified level the 
Ownership of shares of companies for the purposes of the Securities 
Act and the registration of memdership in the exchange in Ontario. 
If we are treating only that question, you have said that it would 
now be necessary for you to consult with Mr. Knowles about two 
aspects presently contained for restraining corporations, as I 
understand it, in the Canada Business Corporations Act or in the 
regulations under it. 


There are two specific points that I understand. A suggestion 
has been made that we should consider amending and providing the 
Same provisions here. You interjected to say that you would have to 
consult. My question is are we talking about you consulting in 
order that you can make your recommendations to the minister, so 
that the minister can decide before this bill passes committee of 
the whole House in the session which will come up in March or 
April? Are you intending to deal with it in that time period one 
way Or another? 





tas 


2350 Sil. 
Mr. Howard: No. 


Mr. Renwick: That is what I thought you were saying. 
My next question is, why won't you? 


IL mean that's what I was. getting at. I sensed the obstacle, 
Mew nOward., All [ ‘am saying 1S, if it makes .sense for. .us,.to enact 
this provision, whichs 1s “Section © 4242) (c) in the proposed 
amendment, surely we should be dealing with the consequential need 
that has been raised before uS by the representative, Mr. 
Wilton-Siegel for the exchange. 


MES LiOwarvas "1. “quite vagree, Mr. Renwick.. “All” *f) am "saying 
is that this overture of the exchange to have for the corporate 
registrars, under the Securities Act, the same extraordinary powers 
that we propose to give to the energy resource corporation is 
something new to me and to Mr. Knowles. In fairness to Mr. Knowles 
and  thessmanister, I cannot isit in “here now saying; “Oh; we “are 
going “to have, all» this .done.within.a matter .of weeks, or two 
Monnens, eotmecnree months,onrsixsmonths...9sin, gaarcness, L.would have 
to discuss it with them, and they would have some say as to the 
time frame. I can't commit myself or the ministry. 


MraepRenwackse. tM ampnot. asking, you. to. _lsam, asking, whether 
OraevOtesyOlUlwerer.gOind, tO“ treatwit. tas .a..matter. of suikicient 
ipo, vanceee enact -Vou- would... consult» Mr... Knowles ..as. promptly, as 
possible since this whole question of offerings to the public by 
securities dealers has been up. and around for a long period of 
time. 


We are being asked to approve a part of it. As I understand 
it, there are two consequential changes relating to two obvious 
matters which should. be. dealt. with here, and all I am asking 1s, 
are you going to consult Mr. Knowles this week, next week, during 
eneemonti soradanuary, during .the’ smonth--of' yrebruary, | orvare. you 
Saving: to us that in. some distant, future date these points maybe 
dealt with? 


Mr. Howard: I will attempt to meet with Mr. Knowles at 
Our iearliestitconvenrence; “but /72;.cannnotivsay .when. 7It. may snot be 
very kind to the representatives of the Toronto Stock Exchange to 
be blunt, but in my own view, the industry going public hasn't the 
Same priority or urgency as this national energy program, and our 
attention has been directed to the NEP. 


It is only just within the last few days that it came to my 
attention that the promoters of industry going public wanted the 
Same extraordinary powers. I am simply saying that this is going to 
have to be discussed with the securities commission and I am not 
rushing into it. There are other priorities at the momemt. It may 
not! be an easy matter ‘to get the extraordinary remedies through 
that we want to get through because they have only come up now as 
proposed amendments. 
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Mr. Spensieri: The Canadian statute appears preferable 
because of certain technical features that it has. I am wondering 
whether it wouldn't be preferable, in any event, because of the 
nature of the operation of public brokerage firms, and whether we 
May not be worrying about something which is not going to pass. 
Thatubs: to say, raf “ity comes "to pass "that~ publacreproKerage firne 
want to operate, they would prefer the Canadian statute, in any 
event. 


Do you think that would be a fair assessment because of the 
nature of their operations? 


Mr. Wilton-Siegel: Mr. Spensieri, I suppose I should make 
several comments. One is to mention that I believe Mr. Rene Sorell 
of McCarthy and McCarthy, who are acting on behalf of one of the 
member dealers that chooses to go public, is here and he will be 
shortly making a further statement. It might be appropriate to ask 
that question of him in view of his experience. Of course, each 
case is different and I “am not®™ sure “that™~ anyone can’ * make “a 
statement today aS to what any particular registrant proposes to do 
tomorrow. 


On the other hand, most of the national brokerage firms in 
the country have their headquarters in Toronto and substantially 
all their head office facilities are run’ out of- Toronto.» in those 
Circumstances and also in view of the fact that this matter with 
securities generally is a matter of provincial rather than federal 
legislation, it has always been considered appropriate to look 
seriously at a“provincial "incorporation; particulariay \ficorporat ion 
under the Ontario Business Corporations Act. So the federal nature 
of their activities is perhaps less important for brokerage firms 
than it may be for some other national enterprise. 


Mr. Chairman: Thank you, are there any other comments? 


Mo. rcMitchebls yl. -yUst Piwantrs io" maker 7 you lawere@euratl Wene 
point Mr. Howard has made, his whole direction has been to work 
within the new proposals under the national energy policy. He 
Cannot commit himself, in fact, to having any further amendments 
ready at the time that this will go back to the Legislature and, as 
Mr. Renwick has said, probably to the committee of the whole House. 


He has indicated that he will be meeting with Mr... Knowles as 
soon as possible but I can honestly say that I do not expect that 
we will have any further amendments ready at the time that this is 
returned to ‘the House. It" may be but "IT °doubt that very” mach.<efne 
likelihood of that-- 


Mrs) Wilton-Siegel: J (understand) Sire WOuld) JUS Celie 
to-~ reiterate” that’ “to “°the’’ extent “that” “the ) "participation |*oL 
representatives of the Toronto Stock Exchange might, in some way, 
assist that, we would of course be ready and able--ready and 
willing--leave ability out of this--to do so, whether it be with 
Mr. Knowles or Mr. Howard or both. 


Mr. Mitchel li withank tyou. 


ES 


Mr. Chairman: Thank you. If there are no other questions, 
we Gare Hhavind, as opresentation “next. by “Mrio “Sorell ‘’and “then= Mr. 
Coombs--he may be taking part in the clause by clause. So if you 
are interested or concerned with the clause by clause you might 
have a representative here to assist the committee. 


Mr. Wilton-Siegel: Thank you, Mr. Chairman. 


Mr¥-7Chalrmans) -Thank= you =wery.much ‘for. your® presentation. 
Is Mr. Sorell here? Do you have a prepared brief? 


MineDOrelice I.do.eoly Have. sonlys-eightr copies. swill >that'-be 
sufficient? 


Mr. Chairman: How many? Eight. We can get more made. 


Mr. Renwick: Mr. Chairman, I noticed Mr. Wilton-Siegel 
was reading from a statement. I wonder if it would be possible for 


copies of that statement to be made for the benefit of the 
committee? 


Mr. Chairman: Mr. Wilton-Siegel, do you have something 
that is photostatable? 


Mr. Wilton-Siegel: Mr. Chairman, I have some rather rough 
notes that I would prefer to have an opportunity to quickly revise. 
Perhaps I might do that and have them delivered to the committee 
members tomorrow morning. 


Mr. Renwick: That would be fine. 


MGasenecharrmantemn Yes, eeciank= Yous Sarine, Wwalttas yOu” Carry Son, 
Mr. Sorell? 


Mire) ~pOoLrelic VS Just. tO "introduce myself. My ‘name’ 1s Rene 
Solel lan. amaiawsOlicacors with: McCarthy andaMeCarthy. Wer'act for 
Midland-Doherty Limited, which announced in November 1980 that it 
wanted to become a public investment dealer whose shares were owned 
by the members of the public. There are none at the moment in 
Canada. 


SA oil's 


My submission will be very brief indeed because I do not want 
to go over the same ground that Mr. Wilton-Siegel covered. Part of 
Cnes"firse, page ofemysubmission,~ “which” *is-‘just’*+in point. *form, 
reviews the steps and the regulatory response that we have been 
engaged in in this process since November 1980. It has gone through 
a lot of committee work within the industry and there has been a 
Porprohi = contactewith™ “them Ontario. Securities commission” and? with 
representatives of the self-regulatory body. 


BaSically, the deal which Midland-Doherty announced = in 
November 1980 contemplates an exchange of currently held shares of 
Midland-Doherty which are held by officers and executives of 
Midland-Doherty for treasury shares of another company, and the 
Gesulte ofe- the transaccion in the ena will Se —thet “the ~current 
operating company of Midland-Doherty, the company that currently 
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holds the registration, will indirectly be held by the public. I do 
not-“think “che-P details -6iee that Pare -StCriGul yee leva 4 Lore cie 
considerations that are before you. I am pleased to elaborate, on 
tnem for anybody who is interested. 


I think what is of moment here is the connection between Bill 
6 and the transaction we are contemplating and that other 
investment dealers interested in going public in the future may be 
contemplating. In the material we have been working on for several 
months, we have always taken it for granted, because we saw no 
other avenue available, that it would be necessary to have 
Midland-Doherty Limited, which is currently an Ontario corporation 
and has always found it convenient to be an Ontario corporation and 
is operated out of Toronto, to be continued under the Canada 
Business Corporations Act. Midland-Doherty itself would not be 
continued, but the company that is going to be issuing the publicly 
held shares would be. 


The principal reason for causing that company to be continued 
would be so that we would have in place a comprehensive regulatory 
scheme which would enable us to introduce the constrained share 
provisions that the Toronto Stock Exchange bylaw, which was just 
explained to you, and which other exchange bylaws will impose on 
us. The CBCA provisions appeal to us because they were detailed and 
gave us the assurance we needed. 


The important message that I am here to deliver today is that 
if Ontario law were appropriately amended in a timely fashion, 
Midland-Doherty would certainly consider favourably omitting that 
step which requires shareholder approval, a lot of expense, and 
only seemed appropriate because the Canada Business Corporations 
Act was the only one that seemed to offer this comprehensive 
mechanism. 


We have had an opportunity briefly to review section 42 and 
some of the amendments that were proposed to it, but not the 
amendments that you referred to earlier, so I cannot speak to 
those. Generally speaking, we have a number of suggestions, should 
these amendments be proceeded with. 


We think it is not sufficient that section 42 contemplate 
restrictions on ownership and issue and transfer. We think, in view 
‘of provisions such as those the Toronto Stock Exchange has 
introduced, which require a comprehensive scheme of legally 
enforceable rules and regulations, that publicly held registrants 
would have a lot of confidence and would gain confidence if they 
could rely on a comprehensive scheme for corporate governance, that 
they would like to know, I think, a little more than section 42, as 
amended in the version I last saw, has to offer them. 


In particular, we have had an opportunity to look at some of 
the proposed amendments to the Canada Business Corporations Act in 
the discussion paper for the Energy Security Act, and those have 
been gone into, I think, in previous discussions. Midland-Doherty 
believes it is extremely important that the two novel provisions 
that are introduced, in our view, in the Energy Security Act, find 
their way into the Ontario Business Corporations Act before it will 
be appealing as a vehicle for publicly owned registrants. 


LS 


One: tis vethats.a .carporations..that..is. subjectsstos constrained 
Shares have in its charter legally enforceable provisions enabling 
it to hold shares that are either already issued or are to be 
Issued. to. bring,.the,..corporation, as .a whole..within nonresident 


ownership thresholds or other thresholds imposed by self-regulatory 
bodies. 


Wes thainkeit. 15: crucial sthere be .provisions.to permit.sales_of 
exCecsr securities Or, (securities ‘that, once . sold, mild porangisa 
corporation back into compliance with limits and thresholds that 
are Amposed -in the. constraints, sand.finally,. we think: that, awbit 
more comprehensive scheme such as that now found in section 168 of 
Lhe SCanadawiBusiness sCorporations ,jActy .and. the «usegquiations= is 
desirable in the sense that it spells out the framework that 
publicly owned registrants will need to assure themselves that 
Simply by amending their charter in a particular way they will be 
putting in legally enforceable provisions of the kind contemplated 
by the Toronto Stock Exchange bylaw. 


The only other comment I would make is that, in the process 
of going through the regulatory steps, we have consulted with 
various levels of government, LoC Lud nde ae « Spacling.. The 
consultations were Primarily conducted through the other 
registrantS proposing to be publicly held. Our understanding is 
that federal changes have not been made in part because there was 
some concern about the national energy program and that was 
immediately before them. 


But certainly there was an awareness in our previous informal 
discussions at the federal level about the importance of this for 
Our purposes, on the assumption we were going to continue under the 
federal jurisdiction. Again, if it were possible to remain in 
Ontario, I think that. would be appealing. to my client. Those are my 
remarks, Mr. Chairman. 


ME. wcbasarman: Mr. Howard, .dO. VOUe Naves any ~response, tO sany 
DoreLonssoLu that: . . 


Mra Howancd s. Mr. SOLre bly. | » Can adda Very «Little .ctoOs what ot 
said to Mr. Wilton-Siegel. I am only recently aware of the depths 
Of the undustry -concerned. going »public.in this. area.s..o2think, T.am 
safe in speaking for Mr. Knowles when I say that we will get 
together and, of course, we will look to the advisers of industry 
LO: assist US. ,in any proposals necessary .to bring the. Business 
Corporations Act into line. 


In listening to you, I am getting the impression that we will 
have to deal with the industry corporate registrant aS a separate 
part in the Business Corporations Act or in the Business 
BOeeoGcal lols a wAC GhaiN sathe epfuture. Il-e.Cannotses promise.-«s anything 
immediate. Even if these NEP amendments go ahead, they may not 
become law until perhaps a little short of a year after the bill 
passes third reading. We have to allow lead time for the exposure 
of very extensive regulations so that the regulations and the act 
will come into force concurrently. So I am afraid we cannot offer 
you any hope of immediate assistance in your problem. 
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Mr. Renwick: I sensed what was happening and I am very 
upset and concerned about it, that we should have a specific 
instance of the concern I expressed a few minutes ago, that is, the 
failure of the government to be able to respond promptly either yes 
or no to a very legitimate reguest in connection with consequential 
amendments to tne proposed amendments to section 42(2)(c). It will 
Simply mean the Ontario corporation will have to take the corporate 
procedures -to) become subject to- the jurisdiction.” of Pthe Canada 
Business Corporations Act. 


Sree Weitks 

I cannot understand the rigidity of the ministry on this 
point of concern. I am a great person for trying to find the middle 
ground and I have not looked at them for quite a considerable 
period of time, but we did in special statutes restrict the rights 
of certain shares, the Ontario incorporated trust companies, and 
there was some kind of a periodicals act which had a restriction. 
My recollection is that there are some enforcement or compliance 
provisions in those. I may be quite wrong. They may have simply 
imposed the restrictions and not provided enforcement or compliance 
provisions. 


 PecCan me Wwedi. understand the ministry's, Mr. Howard's, 
particular reluctance to extend the more draconian provisions of 
the national energy policy that are only being considered in its 
first implications, and we are going to have enough trouble with 
that.., lt) may be ,possible,. if omy, ;recollection,is. right). thateinga 
periodicals act or in a trust companies act we imposed restriction 
to protect the Canadianization of Ontario incorporated trust 
companies and periodicals. 


I think we may have got enforcement or some kind of 
compliance provisions in there and such compliance provisions would 
be a lot easier for this committee to deal with in your special 
Situation, if we had already had Ontario statutes which had them, 
rather than going the further step of these perhaps more 
thoroughgoing but at least difficult provisions that Mr. Coombs has 
alluded to and which Mr. Howard, quite rightly, has concerns about. 


Perhaps either Mr. Howard or Mr. Wells will recall whether 
under our trust companies act or--what was the periodicals one? I 
think, ,it, is, under. the. jurisdiction (OL..your Ministry -einecte jare 
restrictions on the transfer of shares and I think there were 
compliance provisions in those for the trust companies similar, 
presumably, to the federal trust company one, but we extended it to 
these periodicals that were in Ontario. Maybe it would be worth 
looking at as at least a halfway house that might meet your 
requirements. 


Mr. \Spensleri: G1 just swanted sto. saskriMr pecOreLl +. YOUR niawe 
indicated that if this Legislature accommodates by coming up very 
guickly with that legislation, both in the area of constraint and 
of policing, then you will favourably consider going Ontarian. My 
question is really, aside from the obvious benefits to your client 
of staying Ontarian, and the cost, say, of the federal, what would 
be the loss or what would be the initiative if we were to say that 
this entire area of the publicly held investment dealers should 
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remain in the federal area, should stay out of the Ontario statute? 


DO you see any dire consequences to the people of Ontario one way 
Or the other? 


Micmecore lls els suppose Sr have) aédittle rabifticulty? withy sthe 
Suggestion that it should remain federal because, if anything, 
especially in Ontario, it has shown itself to be provincial in the 
whole area of securities regulation. 


Mo. opelnsieri:  sBUt vsurely, \the incorporating jurisdiction 
has no real relevance as to what the conduct of it is going to be. 


Mr. Sorell: It does in this case because the feature that 
the federal statute has to offer us is necessary to implement the 
important provincial policy, in effect, because the specialized 
tribunal that the Legislature has given the authority of public 
registrants to has approved or expressed no objection to the 
Toronto Stock Exchange bylaw that requires that this occur, and the 
export from this jurisdiction of Midland-Doherty, for example, is 
only being necessitated to accommodate basically local and 
provincial policy. We are going to a jurisdiction that offers us 
the technical basis for doing what we understand to be the policy 
of the specialized tribunal that governs registrants and important 
registrants like Midland-Doherty. 


Mie Renwick: That's the-~anonaly “o£ ph he That's the 
ridiculous part about it. It is an Ontario company involved with 
the exchange and the Securities Act. Those are all Ontario matters 
that permit them to develop a process by which they can offer the 
Shares to the public but we happen to say to the company that is 
incorporated in Ontario: "We will not amend our corporations act to 
deal with the matter. You better go somewhere else where you can 
Pingesnewbacl lity. Gi you.zcansifand fitxatdottawayotine;s ifivyou can 
find it somewhere else, fine. You can come back in the other way." 
Thateasce the anomaly andetthat? lsinwhy/dts isivsoeridiculous;sfor ethe 
Ministry to be thiS rigid on a very proper and appropriate matter 
for consideration. 


Mr. Spensieri: No matter how accommodating we were to be 
in the whole matter of business operations, we would almost always 
see publicly held investment dealers incorporate charitable, simply 
because they are going to comply with other self-regulating bodies 
throughout Canada and it has always been the preference of a 
business enterprise doing business on a Canadian scale to 
incorporate under the federal jurisdiction. It seems to me that we 
may be worrying a great deal about something which as a matter of 
practice will not come to pass. 


Mr. S2So0re bus IMaye- 1 “weomment Sonim that? 9ur “Shave al riitrie 
Grteicultyeswiuimechat too leit. isetrue tthatelarge tregistrantsedike 
Midland-Doherty or any other large investment dealers have to cope 
with a lot of different regulations, but they are primarily those 
of other provinces and incorporating federally does not materially 
assist them in their day-to-day operations. They have to address 
different provincial requirements and primarily provincial 
requirements in other provinces. 
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The reason it is particularly appropriate in policy terms in 
our view why they should remain in Ontario, why the Ontario act 
should at least offer an accommodation in this technical area, is 
because Ontario is the leader in all securities regulations and the 
pattern in the long process that led up to the acceptance of the 
public ownership idea has been one in which Ontario has always led, 
has always developed the first bylaws and legislation, and the 
other provinces have willingly announced their intention to adopt 
them without significant change. 


I guess it is the same comment I made earlier, that you keep 
On being driven in the direction of Ontario whenever you talk about 
securities regulations. The rules still emanate from,  fhis 
Furisdietion. 


Mr. Spensieri: Would you anticipate the need Lor 
extraprovincial licences or that sort of thing? 


Mr», Sorell s:..Thea.point :wist, thats-alli,those. .qualriications 
are already in place for our company and you would not need 
anything further. A new entity is deciding to go public. 


Mr. . Spensieri: -Would. it. be able. to.,operate . Canada), wide 
and list on the Vancouver Stock Exchange or whatever? 


Mr/’Sore bl: Sure. 


Mr. Chairman: Those appear to be the questions and the 
comments of Mr. Sorell. Since we have over an hour remaining, is it 
the wish of the committee to commence the first noncontroversial 
areas of clause by clause or should we start tomorrow morning? 


Mri.» Renwick: »iéiiatthink Jil .wotulde@elike,.to hear peturthersfrom 
Mr. Coombs on the national energy matter. Without pretending to 
start to go through the amendments clause by clause, it does seem 
to me that this committee has to understand and at least have some 
discussion about those other clauses, that is the fundamental 
nature of the changes we are being asked to consider. If we get it 
mixed up with a seriatim, clause by clause discussion, we will not 
understand it. 


Be 20ND aM. 


That is setting aside entirely the question of whether the 
committee need bother anyway, because with the drive towards 
uniformity coupled with the rigidity of the minister, I wonder 
whether it is worth the committee's while doing other than to 
report the bill now, with or without the amendments, and let the 
government move the amendments in committee of the whole House and 
vote them through. Because to be faced in a committee with the 
Suggestion that no matter what happens we will be faced with one of 
two arguments, that it is uniformity in the first place or that we 
will not make the changes in any event, in the second place, it 
seems to me we could perhaps save the government a little bit of 
money by reporting the bill today. 


Mr. Chairman: Does the parliamentary assistant wish to 
respond to that? 
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Vie Nbc Chel. . bias MayeeeMrs..Chaitman., id. .wish .to..assure 
Mi penenniLGkoslt wLS4not avcase. ots the ministry. being. rigid. Jc. think 
what Mr. Howard attempted to point out was the time limitations in 
attempting to resolve those concerns that have been expressed by 
Mr. Sorell and, before him, Mr. Wilton-Siegel of the Toronto Stock 
Bxchange, in pointing out that albeit he is going to be meeting 
with Mr. Knowles as soon as humanly possible, he would be less than 
honest if he said there is any way the changes that might arrive 
out of those meetings can be ready for the return of this bill to 
the Legislature. 


Apart from that, I quite agree with you, I would like to hear 
the balance of the comments you have asked Mr. Coombs to make. I 
SHOULGsspOLNtw OUtsuEnat Mr. sHoward.was,.in, the, office at. 5:30. this 
morning in response to concerns that have been raised here by other 
delegations, particularly I guess with regard to section 147 and 
Others. He was in the office at 5:30 this morning drafting some 
other changes that might be introduced. 


SOnnitrrelS Notwa case, of thesaministry. not, trying to. respond to 
concerns raised, but rather, as Mr. Howard has clearly pointed out, 
Weiwares aiMingatOs. trveeatOmbringethis.«bill) firstlysin line »with the 
national energy policy. I think that has been clearly stated from 
the beginning. I think it was clearly stated, too, when the bill 
was introduced in the House. I stand to be corrected, but I think 
at the time it was introduced in the House it was pointed out that 
WoRwWweLes trying wtO ,bring.oury DLL. inn uniformity. with, the .Canada 
Business Corporations Act and with those of other provinces. 


Undoubtedly, I guess as well Mr. Howard has pointed out that 
this bill, even once it has gone through the House, will not become 
law, I think he said, for something-- 


Mr. Howard: Another year. 


Mr. Mitchell: --within the period of say the next year, 
and perhaps at that time, and I am not completely up on rules of 
procedure, but the results of the meetings with Mr. Knowles and 
others may have reached resolution and there may be some changes 
able to be put forward within that time frame. 


Mr. Renwick: I wanted to respond briefly on two points. I 
was not being facetious when I said that there is no point in 
Gommucteess Of rthise Legislature. sitting, on bills of thisskind (of 
detail without any openness with respect to the discussions about 
them. We might as well just accept the fact that we are simply here 
to rubber stamp what has been before us. There is obviously 
interbusiness-government communication to facilitate the drafting 
of the bill which is acceptable, but to be faced with this constant 
business that we have discussed it with everybody--for the 
Institute of Chartered Accountants to come yesterday and say that 
they are totally happy with the whole of the bill in every respect 
except one simply means that there is no discussion in the BUD LLC 
on matters related to significant relationships with financial 
matters. 


I am delighted at least that the bar association at this time 
was able to come forward and able to spend the time with us to help 
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us not only understand the implications but to point out even in a 
limited role that there are two sides to many of these questions. 


The’. ‘€hird’ssthing lets mitnat-; tnise. province; ee woethec any vou 
understands it or not, has provided the leadership in corporate and 
security law from day one in the country. If you want to abdicate 
that leadership, that is fine. Let us do it. Let us say, every time 
they amend the Income Tax Act of Canada, we will amend the Income 
Tax Act of Ontario. Every time they amend the Canada Business 
Corporations Act, we shall amend the Ontario one. Let us abdicate 
the securities field to them. Let us do that. 


tT ‘do “net omindi’sif "that “"isit the *"conscrovsmdaecision mor Stir. 
assembly. But for us to abdicate the leadership which we have 
always had in this field seems to me to be a very short-sighted 
policy; both £rom®the pointe -of view of Ontario “and “from that #0 
Canada as a whole because this is where the leadership has come 
from. The leadership has not come from the federal level, and the 
reason we are being asked to conform our act to the federal one on 
the national energy policy is because that is a national policy. 


This is not related. The amendments we are being asked to 
deal with are not related to the national energy policy. They are a 
general application and we have to understand that. If you want to 
come in here with amendments to deal with the national energy 
policy, come in with a separate bill and limit it to the national 
energy policy. But you know as well .as I do that we have not 
thought out the implications of what we are being asked to enact in 
this special field, let alone in a number of other areas. 


You saw the impossibility of having any discussion this 
morning on matters which at least deserve some give and take. But 
no, every time a guestion is raised, it is either uniformity or it 
has already been discussed or, "In any event, we are not going to 
make any changes because we have not got the time." 


I have gone on at some length, but I want to come back to a 
Simple point. I tried to point out, as you, as the parliamentary 
assistant, Mr. Mitchell, have pointed out, that it is going to be 
some time before this bill becomes law, presumably the sooner the 
better. But I know as well as anybody else does that, by the time 
you get the regulations drafted and all of the other things done 
and the Lieutenant Governor's proclamation to bring it into effect, 
it is going to be some months from now. 


Therefore, it does not matter a good God-damn whether this 
bill is dealt with in committee of the whole House in March, April, 
May or June. This is January 5. 


There seems to me to have been a reasonable request that, if 
we are going to enact a portion of the provision with respect to 
the security dealers in this bill, we should at least have the 
Capacity to deal with the two consequential requirements, at least 
to say we will consider them and yes, we will enact them, or no, we 
will not enact them. 


But to indicate that no, a company which has been in business 
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here and a number of others which have had their origin in 
Ontario--I do not make any sentimental plea for a company, they can 
go through whatever corporate gymnastics they want to--but to say 
Liaceeweus che: policy. "Of jene government of Ontario for securities 
dealers to go public, it has been a matter of public debate and 
consideration, and everything is now being done, and an Ontario 
company comes to us and says, "Well, we want to be able to do it," 
anda we Gsay7o "Oh ‘no, Syou- canitsfdo . it) because’ we haven't ‘got’ the 
time." You have got the time. All you need is the will. 


It is just that simple. Between now and June, you could make 
the decision as to whether you are going to amend this bill to meet 
the two legitimate consequential amendments one way or another with 
respect to the securities dealers, which, in my judgement, are just 
aS important in the long run as having to kowtow to the federal 
government on its national energy program, just as important. 


VOUS Can, .dOm i CmWwieninestxemoncns. -YOU can sdollit: withansfive 
months. You can come into the House and the committee of the whole 
and say, "Yes, we've agreed" or "No, we haven't." That is all I am 
Saying to the committee. But I would seriously consider whether or 
not we are waSting our time here. 


Moe MitChebr: 2 intiresponse,; "Mn Renwick, Shin fact’ Gti was 
following your line of thinking that I had attempted to respond to 


you. I am certainly not able to argue with the points you have 
raised. 


As I can reiterate once more, Mr. Howard has said that he 
will be meeting with Mr. Knowles as soon as possible. But to say 
thatcethey, twill ibe ready at *the ™timewor the pi) "gorng back » to’ the 
House is something I cannot personally promise. 


Mr. Renwick: I am not asking for a promise. 
BiDBOoD . Ml « 


Mr. Mitchell: That meeting with Mr. Knowles will be held. 
In fact, it was clearly pointed out that the Toronto Stock Exchange 
representatives and Mr. Sorell as well, I would presume, would be 
polled with regard to the concerns they have raised . 


Mr. Eaton: Mr. Renwick is suggesting that we do not 
proceed at all with clause by clause. That would be impractical. 
There are a lot of amendments that have been put before the 
committee where we have had an opportunity to see whether we can 
get them done. We can clear them up tomorrow in clause by clause. 
Like any other bill, when it does go back to the House when the 
House srenscattingy intMarch ore Apriljymi iescomes upim@thensy® or V1ieit 
takes a little longer, maybe even in May, then those amendments can 
be brought before the House in committee of the whole House and we 
can deal with those amendments at that time. 


In the meantime, we can get this group of amendments that 
have been brought in cleared up and looked after. If there are 
certain sections we may want to deal with in the next day, we can 
set them down till the end of the day. I think you indicated there 
are a couple you had to work at. We could be prepared to deal with 
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them that way, but we can follow through now and get to that stage 
at least by the end of tomorrow. Then they will be prepared to be 
dealt with later on. 


Mr. Chairman: Is it the wish of the committee to carry on 
with Mr. Coombs' comments with regard to these amendments at this 
time? 


Mr. Coombs: Yes. 


Mre. Mitchell: Sfhatocwoulkd:*appear ~to tbe the direction of 
the committee. 


Mr. Chairman: Mr. Coombs, could you please assist us? 


you all should have a copy of the reorganized, ifs peoouwld 
call it that, amendments to the bill. 


Mr. Coombs, were you going to Start out with those sections 
and go through those sections that you had pointed out to Mr. 
Renwick? Was that your intention? 


Mr. Coombs: That was my intention. 
Mr. Chairman: Section 5 would be the first. Am I correct? 
Mr. Coombs: That is correct. 


What I am going to do is to proceed with these in numerical 
order, if that is acceptable, rather than in some other logical 
Order. I think it would probably be just as easy for you to follow, 
and it is certainly going to be easier than flipping around among 
these pages. 


Mr «u-baton:.-AS «sl, .tinderstandssitynethese “are Just [tons be 
comments on the clauses. Maybe we would be able to take a look at 
them tonight and maybe there will be some amendments suggested that 
we can discuss tomorrow in clause by clause. 


Mr... anCoombs.: I really see my role aS giving enough 
background so that people can sensibly read them and so that when 
you get to your clause by clause discussion, you will have a better 
understanding. 


Mr. Eaton: You don't have any suggested changes to them 
particularly? 


Mr. Coombs: No. 


Mr. Chairman: Carry on. The amendment you are addressing 
bomis.~Ssection 5. 


Mr. .Coombs =, sS5e6ction v5. Ofethessoill, ase i teanowe stands .sene 
the section that prescribes the matters which must be included in 
thesarticles .ofmincorporationgs Section oi) (6), sasuitd isspresentiy 
drafted, simply says, "if the right to transfer shares of the 
corporation is to be restricted, a statement that the right to 
transfer shares is restricted and the nature of the restriction." 
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Allie’ that’ has® happened "hereis .that» the word "transfer"» has been 


expandedpso; \that sitisisa Tessie ,: transfers sor: ownership. oeThatedis 
essentially just to meet the NEP point. 


Tne gnexct amendments tSsisection 29. Section, 29 .is the provision 
of the bill which now deals with the circumstances in which a 
corporation may hold shares in itself. The amendments that have 
been proposed to the bill in respect to section 29 are the ones you 


see here, 4 to 8. They deal with the second of the two changes I 
mentioned to you earlier. 


They set up this regime whereby a corporation may hold shares 
in itself for up to two years without cancelling them, convert them 
into restricted shares and then resell them. It is drafted so that 
it is restricted to corporations which have restricted their shares 
for NEP purposes. 


Note in the third line of subsection 4, where it says, "A 
corporation may, for the purpose of assisting the corporation or 
any of its affiliates or associates to qualify under any prescribed 
act of Canada," there is latitude there for, by regulation, listing 
the statutes which are the ones will have to be met. 


That latitude is there because we are not completely certain 
yet exactly what legislation they are going to want to comply with. 
Presumably there won't be too many more statutes emanating from 
Ottawa on this but there is quite a bundle at the moment that are 
being proposed. 


Mime DD eet enCcOULGe UStm a ncerneCu welt MS | (Neuen hd Sieve 
Mncention,  asy.l “understand if, co confine the prescription to the 
federal statutes that are related to the NEP. 


Mise OOmDSs searvnenin YOU go. On yatou) Ghery subsections oa" or 
section-- 


Mra Renwick: sBefore “you jleave ‘ that.) point, because’, these 
words are going to crop up again and again in there, why was it 
decided to go this route, because of course as long as you use the 
term prescribed it is wide open to go far beyond at any point the 
national energy program? in other words this is general 
legislation. Why was it decided to go this general route rather 
Phang tohelimitesthiss.particular (proyvisiom to (the snatiaonal.senengy 
program? 


Mr. Coombs: For federal purposes, I would guess it was 
because they wanted additional flexibility. This language has been 
taken, aS you are aware, from the language in the Energy Security 
Acti The; primary »object,2as Js iunderstand, it rethat..the. ,federal 
drattersihave. Nnadesisia to: .dratt BLOnM NEP) purposes. eebut) swhene the 
drafting process began in Consumer and Corporate Affairs federally, 
they had no clear idea of where Energy, Mines and Resources was 
going to go with its legislation; whether it was going to be one 
act, two acts, three acts and so on. 


Once they got into that business of saying, "We are going to 
have to have some flexibility there to prescribe statutes" it was 
thought or presumed that as much flexibility as possible would be 
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desirable. It is more a drafting shorthand than anything else. 
There was the fear that to draft more restrictively might narrow 
the.| operation: of. the legislatvon sundudy, requiring further 
amendment at a later date. 


Mra -cHebbt« sInmwcould qadd rutoe mthath evens dnowedwenmared singe 
position federally where the energy security bill, which contains 
the bulk of the statutes that are involved in the national energy 
program, has not yet received first reading. It was released by way 
of an exposure draft last year. It will receive first reading in 
Parliament only after Parliament resumes in late January. 


It may well be, however, that by March or April when the 
Ontario Legislature comes to consider this act by way of third 
reading we would have a handle on what the precise federal statutes 
are. I) :think the real ‘answer, “as Morris has®said;@isSthat thisthas 
been drafted at a time when the other elements of the national 
energy program are still in the process of being developed. 


Mr. Coombs::eThereedisi eas furtherstpoint pethabeito: narrow) this 
kind of drafting to say specific reference to the national energy 
program, from your context may appear to you to be rather peculiar 
that in a provincial statute you have a reference not to a law or 
regulation of the federal Parliament but to a policy of the federal 
government, ©“which policy: «may: “not” *be™ctheir’ policy Jor) their 
successor's policy or whatever, a year or so from now. The problem 
we face from a drafting perspective is the rather amorphous nature 
of what we are trying to draft into at the federal level. 


S24Oe ps me 


Mr. Renwick: My second concern, if I may, concerns’ the 
prescribing. If this appears in the Ontario act and it appears in 
the Canadian Business Corporations Act, who does the prescribing of 
other jurisdiction ordinances or provisions? Ontario is not perhaps 
at this particular point in time a good example when we are 
speaking of the oil and gas industry, but I assume that there are-- 


Perhaps I have already conveyed my confusion as to what I am 
trying to say. What will we be prescribing under-- 


Mr. Coombs: The term "prescribed" is defined in paragraph 
21°" 0£f¥ section “L(1)°-of'? the’? bil PA-tt-- méans-"preseribed?? by ®ftne 
regulation, so the prescribing is going to be done by the Ontario 
Minister. The Ontario minister will presumably look at whatever 
federal legislation there is and perhaps, if there is better 
legislation or another territory's ordinance or whatever that would 
also provide benefits to a corporation of this nature, he might 
wish to prescribe those as being statutes by which an Ontario 
corporation could restrict the sale of its shares. 


In° other *words, 1£fanOntarto Jcorporationiccould Sobtain?g a 
benefit from, say, the BC government by restricting its shares in 
some way and going to BC operators, they should be-- 


Mr. Renwick: That is my point. I was trying to get some 
sense of what that regulation would cover. So the Ontario act would 
likely end up with a prescription by way of regulation of whatever 


25 


the federal statutes are which deal with the national energy 
program, together with whatever other provisions of Alberta or 
Ordinances of the Yukon or the Northwest Territories that might be 


applicable. So the word "préscribed" qualifies all of the types of 
acts or ordinances that can be passed. Is that correct? 


Mio COUMDS: COLrrect: 


Mie Renwick: DOME cat OnsCOULG. Oye TtSG@ lt. inter ‘Cit s 
provide an incentive similarly. 


Mis COOMoss | Lf, (OMtario, were» to” “enact..umsleqislataon £0 
provide such incentives, it could then prescribe that statute under 
this legislation and (inaudible) would then be permitted in order 
to qualify for the Ontario grants. Am I responding to you? 


Mre * Reawick: =4in ""otner™ words itt “Ontartoeewere “providing 
funds to Chrysler Canada they could use this procedure for 
requiring the pay level of Canadian ownership if Chrysler Canada 
happened to be an Ontario corporation. 


Mr. Coombs: Where the incentives, or whatever, were 
geared to attaining or maintaining a specified level of Canadian 
Ownership or control--if the restrictions related to something 
other than that sort of concept--this would not be an appropriate 
PLlovislon. 


Mr. MacQuarrie: co was indicated that the federal 
legislation in respect of the national energy program was still 
evolving. What about the Energy Security Act and the ramifications 
Of that act? Is there anything unusual about that? 


Mie PCOOMDS =. Tne’ pnelgy PoecCuLilLy ACt," as =i Understand. ic, 
is in fact something of an omnibus bill. It has provisions of its 
own, and it also provides almost as a schedule or appendices to it, 
the additional statutes that are going to be required to set up the 
PIP program and the (inaudible) to be established. 


Mr. MacQuarrie: If the PIP legislation is to tie in with 


the national energy program, how would that particular statute link 
in with this one? 


Mr.*"Coombs: If," as “and ' when*~ that’ statute is « enacted, 
there will come into being two or three new federal statutes. I 
believe there are also one or two existing federal statutes which 
will also be relevant, so you will have a list of five statutes at 
bhe federal VYevei@rthat’syouswillowant ‘so ttre sthis’into. wit willbe 
necessary for the minister to prescribe in the regulations under 
the -Ontarlo@ act? but” fore the’’purposes’ "of *29(4) 7. (ays. (b)3° (cc) ~and 
(d) are the prescribed standards, so that there is going to have to 
be that sort of regulatory step to bring this in. 


Mr. MacQuarrie: By regulation then. 
Interjection. 


Mr. MacQuarrie: te struck me as a very complicated, 


26 


complex sort of program, and we do not know really what its final 
Shape is going to be. 


Mr. Howard: Mr. MacQuarrie has raised a question of the 
Energy Security Act of Canada. If you would, Mr. Coombs, clarify 1f£ 
I am correct or not that the proposed amendments to the Canada 
BuSiness Corporations Act are under the umbrella of the Energy 
Security: Act? 


Mr. Coombs: They are indeed part of that statute. 


Mr. +.Chalrman;, -Would you, carry cons “YOu. were sin the  Nidsa 
of section 29, I believe, when we-- 


Mr. MacQuarrie: Sorry. 


Mra <Chabrmans JuNoy, | vnoieis not. athaallelapiteies epuste thatigone 
chair lost grasp of where we were. You were in the middle of 29, 
were you not? 


Mr. Coombs: That is correct: ie we can leave 
29(4)--unless you want me to expand further on its language, 
although that may be more appropriate tomorrow--29(5) is the 
subsection which restricts what the corporation can do with these 
shares once it has purchased them and got them into its own hands. 
It would be futile and it would perhaps give some leeway for market 
manipulation if the corporation could simply buy in shares for the 
purpose of Canadianizing itself, do nothing with them in the way of 
restricting them, sell them out again into the hands of essentially 
the same body of potential shareholders as it had begun with. 


It was felt necessary to include the provision in 29(5) in 
order to make the corporation, when it does sell those shares out 
again, sell them to people who will enhance its Canadianized 
position. So simply buying them from they know not whom and selling 
them back to they know not whom is not what is contemplated. The 
object of buying them in and then reselling them is to improve its 
Canadian status, not simply to let it play with its shares. 


Mr. Renwick: Why then do you nullify subsection 5 by 
Subsection 7? 


MrsioreCoombSi44 Subsection 7 byuist® thepers inemocdemaA/unor Eee 
introduce into the public capital market the possibility that there 
will be shares whose chain of title is tainted in some way. So that 
if you buy a share on the exchange you will not have to worry about 
whether the person selling it to you had the title. 


Mr.: Spensierisie (Inaudible )es notes bees changedieby |sithem tact 
that it did not achieve its Canadianization objectives? In effect 
you are penalizing the market buyer in any event, if it turns out 
there is a contravention. 


Mr. Coombs: That is wo an extent true, but the 
corporation's object is going to be to continue trying to enhance 
the value of its shares in that market. It is inherent in this 
whole program that there is going to be some interference in the 
Capital market in relation to the shares of Canadian energy 
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corporations. The objective of many of these clauses is to make 
that: interference as’ slight as possible, but SI° think you have to 
recognize that we are doing something pretty fundamental and pretty 
basic to the market in the shares of energy corporations in this 
country, not just here but federally. 


3:50 p.m. 


Mr. URenwickegelett iime aior Raromoments® tryt“toigsforget Ythe 
national energy program and talk about it in the general sense of a 
corporate’ act. «Subsection, 5)) sayss that 'sa .corporation shall © not 
transfer shares held under subsection 4 to any person unless a 
certain condition is met, and that prohibition is guite clear. The 
Shares which it cannot transfer are those they are holding which 
are not restricted for any purpose. Yet, under subsection 7, they 
can transfer those shares again, and that's fine. 


What I am saying, and I think perhaps the member for Yorkview 
(MrAe Piepensierd) lywwas echeaded!, dntos it)-)is. whyv-asn'tl «there yan 
Obligation if they pick up the shares and hold them to convert them 
into restricted shares? 


Mr im Coombsssithate is: ingpart; orsiny because sof (the two-year 
limitation on the holding and the vagaries of the capital market. 
It may be that a corporation will engage in a program of buying up 
these shares and it won't be able, because of a thin market or 
whatever, to buy up enough of them to warrant a fresh public issue. 
But it ‘faces the fact that it is now holding those shares and at 
the endsof two years)-if»it doesn't get rid of them, it is going to 
have them cancelled. When they are cancelled, there are going to be 
some severe effects possibly on its balance sheet. 


We have tried to give the flexibility to the corporation, if 
iMiaAfindsaApveselim rin athat Asposition,ai to »£indy itself wa esuitable 
Canadian owner who~is willing to take the shares from it and within 
the two-year period sell the shares out to that person. 


Mr. Renwick: I can understand that, but why doesn't it 
say so? 


Mrz. Coombs: I thought it was implicit in these provisions 
that that was permitted. 


Mrved-Renwickes Is<ssuppose sIlyjam only .ptalking, about the 
inconsistency of holding shares under item 4(a), and then being 
told in item 5 that you can't sell them unless it is for achieving 
the purpose set out in subsection 4. Then you were explaining that 
at the end of two years if they can't achieve the purpose, they can 
transfer the shares and that, in any event, whether they they abide 
by the limitation on subsection 5 or not really doesn't matter 
because any transfer is not going to be void or voidable in any 
sense. 


Mr. Coombs: The transfer is not going to be voidable. 
There is, however, a penalty that can be imposed on the corporation 
for breaching subsection 5. 


Mr. Renwick: Where would that be? 
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Mr. Howard: Section 256. 
Mr. Chairman: Section 256, as amended. 


Mr. Renwick: Given my scepticism about this government 
ever levying any penalty on any company for contravention of the 
Business Corporations Act, I can well understand that it is 
consistent to have it in here. I certainly will be glad to attend 
the £first-trial that is@héid, rf Pam still alive: 


Mr. Laughren: Could I have a supplementary? 
Mr. Chairman: Certainly, Mr. Laughren. 


Mr. Laughren: I am a little confused about the difference 
in the shares that the company goes out and purchases. For example, 
if they were held by US citizens as part of this Canadianization 
process for the two-year period, is it not also possible that 
during this two-year period they would be held within the treasury 
Or would they become almost like treasury shares within the 
corporation? 


Mr a; CooOmbs*Wiinnh. essences isaitdips  anidadoptronerofinthe =e 
concept of the treasury shares. 


Mr. ou Laughrensn@®iismat, \cthes tend, Hof thes Dtwo-yearam peraio”g7 
according to section 29(5), what if there are other so-called 
treasury shares held by the company that were not purchased for the 
purpose of Canadianization but were just there? Are there also 
restrictions on the sale of those? 


Mr. Coombs: Under this corporate regime and this bill, 
there are no other such shares, but this iS a very new concept. 
Business corporations of this type when they purchase their shares 
are normally required to do one of two things depending upon 
whether they have an open or closed capital limit: Either to cancel 
the shares or to restore the shares to the status of authorized but 
unissued shares. Normally, except for a number of exceptions that 
are already in section 29 of this bill, the purchase by a 
corporation of its shares leads to those results. There is not in 
the scheme of this bill any other concept of treaSury shares than 
this one. 


Mrs » ChatrmansuMr. «Coombs , you’ fare assaying sethere ts isha ne 
concept of suspension like there is in the present act and 
fractional shares where you hold in suspension which are not back 
in treasury. They are issued but they are not back in treasury. 
There is no such concept under the new act, is that so? 


Mr. Coombs: Except for the exceptions I mentioned to 
section 29 which are already here. 


Mr. Hebb: If you Look. at’. Bill (“G77 as snow. printed 
Subsections 1, 2 and 3 represent existing exceptions of a similar 
nature. 


Mreu: Spensierime (By _enot: | makings theme transactione avoid. gioe 
voidable, do you not see a danger that a very widely held 
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corporation could decide under the guise of the Canadianization 
program to go out and purchase these widely scattered shares and to 
Phengsayiyh Well, tone meckswithw it, wesare. not 7going to,qualify. tor 
Canadianization anyway, so let's at least sell them to a group of 
very preferred class of shareholders?" Thereby, you sort of reclaim 
a public corporation back into the hands of a few people. Has that 
been given any thought at all? 


Miss COOMDS 34 eves emthas.seTheres.ws ae potentiain fordethat 
kind of occurrence. However, if you look closely at the drafting of 
subsection 4, you will see that the corporation, when it purchases 
the shares, must have the requisite purpose. In other words, it 
must have formed the purpose of attempting to Canadianize itself. 


MresppensSle rite -Theyinctent.weisn' tathateval lL there is really? 


Mr. »Coombs: . For an. improper use of. this section there 
would of course be the penalty provision that Mr. Renwick has just 
mentioned. There would also arise things like the oppression remedy 
which is contemplated under the statute. That kind of activity 
would be pretty clearly oppressive of the other shareholders. This 
is not all going to be done in the dark and secretly. Various 
security commissions and security exchange commissions in the 
jurisdictions concerned are going to be interested in a corporation 
that is in the market to buy its own shares. It will be disclosed 
that this is going on. In fact, I suspect the larger the company 
the more concerned the board of directors is going to be about 
whether it has gone through the requisite considerations to decide 
EORdoOmthis; 


There is also this “quite severe--and I should not 
underemphasize this--result that if they buy in the shares and 
don't dispose of them in some way before the end of that two-year 
pericdyrstheysmare going) to edamage «the corporationgs) ofinancial 
appearance. They are going to reduce its capital and its dividend 
paying account. A corporation is not willingly going to engage in 
Porepkinddot tactivity @unless sit. has’ a pretty clear idea -of (what 1t 
is going to do with the shares in that two-year period. 


Mri opensieri: Well, they “will dispose of them. All I am 
Saying is there may be a pre-arranged market for them. 


Mr. Coombs: It's possible. I would never let a client do 


Mr. Renwick: My last question simply is do I take it that 
that conversion under item (b) is simply a straight unilateral 
rHont Wonestheplinace. cieithemicorporationiito converteg those shares 
without any reference to. other holders of those shares? 


Mr..=Coombs: The ‘conversion. .rightdewmbletihnavemitoupbe: one 
which has been given to the shareholders of the free shares of the 
class. When we got on into the amending provisions, the fundamental 
change provisions to which amendments are also proposed, the 
mechanism by which a corporation will be able, for example, to 
confer this conversion right on its common shares as a class is 
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specifically dealt with. Certain reductions of shareholders' rights 
in that regard are contemplated. 


For example, take a corporation which has only a class of 
common shares outstanding and it wishes to Canadianize in this way, 
what “it would do.would  bepefirst, )}toscreates a newrohass .of shares 
restricted as to issue transfer of ownership. It would also give to 
the common shareholders as a class the right to convert from their 
existing common shares into shares of that class. 


That is not necessarily going to be an attractive right to 
the shareholders. It will not be a detriment to them either, but it 
will-‘not ‘be'Oanofattractive, fight, -svYoueCmwill ®not-stind Stoo Fmany 
Shareholders who will want, in the early stages of this program, to 
transfer their interest from a free share to a restricted share 
because they will be going from a relatively large market for their 
Share to a smaller market for their share. So that conversion right 
is principally going to be of interest only to the corporation for 
this purpose. 


Having done that, the corporation will then be in a position 
to go out in the market place, find free shares that are available 
for sale, purchase them, convert them using that conversion right 
which would be available to any holder of those shares, accumulate 


enough shares to do an adequate distribution and do- the 
distribution. 


Mr. “Renwick:...So\»the.s fights to!) convert) would shave) to sattach 
to all the shares of that particular class-- 


Mr. Coombs: The free class. 


Mr. Renwick: --aS a condition, a preference or a right of 
those shares. 


Mo. \Coombsse Exactiky.. 


Mr.«).Renwicks, WAndaw 1t. (his+" only Pin, eeaccordance PawhGher that 
conversion right that they can carry out the step under item (b). 


Mr. Coombs: Yes. When this provision was originally being 
drafted, the deliberate policy step was taken to decide that the 
conversion should not be a unilateral thing available only to the 
corporation<iltewshouldiy be tanelass migntaravallabie toad ofcne 
holders for what it is worth to them. 


Mr. Chairman: Do you have a further comment to make on 
section 29, Mr. Coombs? 


Mr. Coombs io Ts.would) point mouterthati Ssectionme2 98) agiwhich 
you will find here is really just a reproduction of the old 
subsection 4 of Bill 6. It has simply been moved down to subsection 
8. It is simply renumbered. 


Section 35(1) does not contain much other than of a technical 
interest. There has been some clarification of its language and 
some conforming with language generally with these other provisions 
we are talking about. 


Sat 


Section 35(7) (b) is the section which introduces the two-year 
rule. Section 35 generally, if you look at it, is the section which 
deals with how the stated capital account of the corporation is 


affected on the purchase or other acquisition of shares by the 
corporation. 


Subsection 7 says that for the purposes of that section which 
describes this adjustment to stated capital, "a corporation holding 
Shares in itself as permitted by subsection 29(1) and (2) is deemed 
not to have purchased, redeemed or otherwise acquired the shares." 


Section 29(1) and 629(2) are provisions. that are already in 
the act. Clause (b), however, is this new one which refers to 
29(4) (a) and effectively puts on the two-year rule by saying that 
when you acquire shares under 29(4) (a) you are deemed not to have 
purchased, redeemed or otherwise acquired them, but any of the 
Shares that are held by the corporation at the end of two years and 
any shares into which they have been converted shall be deemed to 
have been acquired at the expiration of the two years. So if the 
corporation has still got either free shares that it purchased or 
any shares into which they have been converted at the end of two 
Years siromthe .date of the original .acquisition, ;it-is as if. they 
had then acquired them at the end of the two years. 


Mr. Renwick: What are the consequences of that? 


Mr. Coombs: Then you go back into the existing provisions 
Of. Sece1On. .35)°1n ,~Bibl. 64iwhich prescribe-‘forethe,-reduction, of the 
stated capital account. 


Mr. Renwick: You come back into what has been the normal 
process with respect to such shares then? 


Mra Coombs: sYes.,..1 might mention,».by the: way, that the 
two-year period was selected in order to give a corporation 
sufficient time to acquire enough shares and then to put a public 
offering of those shares together, so that within that period they 
could have purchase enough shares to warrant a public offering in 
effect, get the public offering done and get the shares out again. 


A longer period would really give too much leeway for the 
misuse; a shorter period would not give enough time to accomplish 
cia t' 


WiesniexctesceccilOn 1S SeCLion, 42. 


Mre Renwickzogrrs:-ethat) sjustrsaatdraftsmantsaitechnique of 
expressing it, or was there some problem in expressing it in some 
other waye Isitthat; just-=> 


Mr. Coombs: It is really necessitated by having to draft 
intosthenexisting provisions, of section 35-- 


Mr. Renwick: That seemed to be the simplest way, with the 
fewest words, to get it back into section 35. 


Mr. Coombs: Anything else on 35? 


<= 


Mr. "RENWICK" “But “chateweere all” that) NWapeeies= tile. oa. 
rigutc, Il °crink’ 1 understana. 


Mr. “Coombs: ' The’ “object of "the “provision! dreally 91s -tomake 
it possible to Canadianize these corporations as quickly as 
possible. This provision is really an adjunct to the power to 
create new classes of restricted shares and offer them to the 
public directly. Not all corporations will want to take advantage 
OL criss 


There are amendments to section 42 which really extend 
section 42 as it presently appears in Bill 6. Section 42 now talks 
about restrictions on transfer and is preserved by this amendment. 
New paragraphs (c) and (da), however, have been added to subsection 
2 to provide in (c) for the investment dealer restrictions that you 
were discussing earlier and in (d) the NEP restrictions that are 
really the principal thrust of this body of amendments. 


Section 42(3) of-- 


Mr. Renwick: There seems to be some repetition. Is there 
any repetition? The grafting on of (c) and (d) seem to me to leave 
some area of overlap with (a) and (b). I suppose it does not matter 
a great deal. 


Mr. “Hebb: . That 18 \a “fair “conment.) “Clauses scm anagem 
were tailored for these specific situations, and for ownership of 
the investment industry. Certainly they do in a general way come 
within (a) and (b) and yet there was a concern that (a) and (b) 
were not framed sufficiently broadly to embrace them. 


4:10 p.m. 


Mrs "Renwick: I° think “the <other point’ *1l “Make soutieis, thag 
the magic words "Canadian corporation" in item (b) and “Canadian 
ownership or control," those magic words are not defined anywhere 
so you have to look to some other statute to find those words used 
in order to key into this particular clause, I assume. 


Mr. Coombs: Personally, I am not entirely sure what would 
now fall under the--I am sure there must be some. This is language, 
I think, from the old act. 


Mr. Hebb: Yes, sections 42(a) and (b) are identical with 
section 47(2) (a) and (b) of the existing Business Corporations Act. 
They have not been changed. 


Mr. spensieri: "Would “1t” be in tne ~inGeme “Tax ACT, "OL stow 
do you define it? 


Mr. Hebb: I am guessing here. I was speculating as to 
what (b) would mean. The existing (a) talks about “obtaining, 
holding or renewal of authority to engage in any activity necessary 
to its undertaking." You could think of a broadcasting station, for 


instance, aS requiring authority to engage in an activity falling 
WEcnlneca) s 


Mr. Renwick: That is no problem. 
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iM. whebbom Thengs(5b) ecalks! «about a"thes purpose; ofimachieving 
Or preserving. its status as a Canadian corporation." I do not know 
whether the Ontario government has provided Subsidies, for 
instance, to the publishing industry. Might they look at something 
like that in connection with that type of thing, a subsidy type of 
arrangement? 


Mr. Renwick: Somehow or other, somebody is going to have 
to define it. That term, Canadian corporation, is going to have to 
be picked up somewhere in some other statute to have any meaning to 
it, because "its status as a Canadian corporation," certainly an 
Ontario business corporation presumably has a status as a Canadian 
corporation by virtue of the fact that it is incorporated under the 
Business Corporations Act of Ontario, in a broad sense, I suppose. 
Those will become terms of definition at some point in other 
statutes. I guess you are going to have to look for them. 


NipeeleDOem lett NinkK sVOUsuare srignt. 1n che broad sense, .Dut. 1 
am sure the intention was, and I guess you agree, that to refer to 
another statute that said such and such would happen in the case of 
an Ontario incorporated corporation or a federally incorporated 
EEE DOLaAs Ol. 


Mie OPCUSLEI LG eet eel SeaaCanadian s resident. ~cOrporation ..as 
defined ,sslneibelieve ,t-1S4it «not?..,Would that...be..the. intent, .a 
residency test? 


Mire eheODs  aVeS wi lta. aS, defined» ing the existing, .Business 
Corporations Act for the purpose of directorship qualifications. 


My. me pensiemicmrnis urs Inotecthesy same? 
Mr. Hebb: No, I think it is a different term. 


Mr. Howard: Mr. Chairman and gentlemen, mel drafting 
section 42 and in drafting all these new provisions to deal with 
the industry ownership and the NEP, I thought the simplest approach 
was to simply add on to the existing provisions, so I left (a) and 
(b) as they are in the current act. Perhaps Mr. Renwick or Mr. 
Breithaupt could explain why they were in there, because I do not 
Know. Mr. Salter was executive director, along with Ken Young, at 
the time that the current Business Corporations Act was enacted, 
and they are not available. Mr. Young has retired and Mr. Salter is 
incapacitated and laid up until some time in February. 


Mie PRONWLOK ts el. oe aMesONLV im IOO1Nng. Dv, serecollection..andw. ft 
believe it to be accurate. As you probably know, every 10 years in 
Canada there is some concern about Canadian. nationality, and in 
1968, 1969 and 1970 that was again up front and we had that select 
committee: on « cultural..:and. economic., nationalism, the select 
committee of the assembly. 


It was around that time the Business Corporations Act came 
through. It was with that kind of thought, because we had also at 
that time, as I say, imposed those’ restrictions on Ontario 
incorporated trust companies and I think on that strange business 
of the periodicals or whatever the hell that statute was. It was 
with that kind of Canadian sense in mind that those were put in. I 


34 


do not know to what extent actually any Ontario company ever used 
them; they may very well have. 


Mr. Howard: It would be a simple matter to take them out, 
Mr. Renwick, but I could not see any point. Of course, along with 
what you are saying, there is the requirement that the majority of 
the board of directors be resident Canadians. This has a great 
Significance and has had. 


Mr. Coombs: I think one thing you could bear in mind when 
looking at these provisions in section 42 is that generally for a 
private corporation you can have any restriction on transfer and, 
with the amendment to 5(1)(d), on issue, transfer or ownership of 
Shares that your corporate draftsman can conceive of. The point 
about 32(2) is that these are the only restrictions that a public 


offering corporation can have. So they are really pertinent just to 
the, public offering, corporations 


You may want to turn your attention to 42(3). Section 42(3) 
in the federal draft emanating from a desire on the part of the 
federal authorities to ensure that there wasn't excessive latitude 
in imposing these restrictions, that in effect the restrictions 
could not be used in order to restrict the ownership of shares by 
Canadians indirectly. You might concede that under the guise of 
national energy program restrictions the clever corporate lawyer 
would » think»,of a,.restriction, > which,.would -not.,.only, Limit @the 
Ownership of shares of the corporation by foreigners, but 
incidentally also the ownership of shares by legitimate Canadians. 
The object of 42(3) is to prevent that abuse of the provision. 


Going on to the new section 44(a), you will see that this 
section appears aS a new part.of the statute. That is because it 
sets up this peculiar and extraordinary remedy that the corporation 
has to enforce its constraint regime. It seems to have sufficient 
importance? that it. shouldbe. Seti lof (ont tst Cownes. Lt «does eno 
naturally £it under any other part of the act. It might look like a 
Subsidiary to existing provisions of those parts. This gives it a 
highlighting and a significance in the whole scheme of the act 
which you might think it deserves. 


It attempts to set up the basic bones, the structure of the 
mechanism by which a corporation, when it does its examination of 
its shareholders to determine what their core is for the purposes 
of reporting to the petroleum monitoring agency, will discover that 
there are people who are what I would call offside shareholders, 
who have acquired these restricted shares perhaps for speculative 
Or other purposes but whose ownership of the shares iS going to put 
the corporation's status under the NEP in doubt. 


In 44(a) (1) the corporation is given the authority to sell 
those shares as if it were the owner of the shares. It is a novel 
concept., They'corporationiwwillsanwetfect beviablessto Gon.sinto ite 
Market and sell the shares of an existing shareholder as if it 
owned them. Thereafter, that shareholder will have no right except 
to receive, subject to the following provisions, the net proceeds 
of the sale. He will have been turned from being a shareholder of 
the corporation into being a person having a right to recover money 
from the corporation. 
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In 44(a) (2): "The directors of the corporation are required 
tossselectreshares “whichWare. tombe *'soldivfor sthils’ purpose! iin “good 
faith and in a manner that is not unfairly prejudicial to and does 
not unfairly disregard the interest of the holders of the shares in 
the restricted class or series taken as a whole." 


4:20 p.m. 


ciaciitilanguage sistas bitplevaifiicult sitormgét <youtr tonguetsand 
your mind around initially. What it is talking about is that there 
may be, for example, a holder of a large block of shares of the 
corporation who does not have the requisite Canadian ownership 
rate. There may also be a number of much smaller holders of shares 
of the corporation who also do not have the requisite COR. 


In those circumstances it may be fairer to the shareholder 
group as a whole, not to go out and pick up the individual shares 
of the smaller holders and try to sell them out but to go to the 
holder of the large block and say: "Look, you are messing up our 
COR. We are going to have to sell off for you or you will have to 
sell off for yourself unless you want us to do it, some proportion 
of your holdings to bring your COR back on side." 


FEM reukehought “that the’ directors . sneed’ “that “degree of 
flexibility in order to be fair to the shareholders. The reason for 
this language about good faith and unfairly prejudicial and unfair 
disregarding ‘and’*so on is to first off make the directors think 
about whether they are behaving properly when they do that, and 
second, to feed the oppression remedy, if—you will. If the 
directors decide that not only is there this offside shareholder 
out there but it would be convenient to get rid of him because he 
has been a difficult corporate member, they may think twice about 
whether they should sell him and make certain that they have 
adopted the correct procedure in deciding who they are going to 
sell off and that they are not doing it for an improper purpose. 


My svi Chadbrmank tdMress Coombsie you ¢callpethics novel;sas) yi thynot 
a complete reversal of the philosophy in the past? When for example 
there were shares to be redeemed, et cetera, the principle under 
the current Business Corporations Act was that there would be by 
lot or by some manner of redemption or cancellation or whatever 
that was entirely impartial. 


Mr. Coombs: That is correct. 


Mr. Chairman: That was the philosophy. Now is this not a 
180-degree reversal in philosophy? 


MrsmeCoombs::8This isiiveny +diriferent i from ithat approach. cit 
may be that a corporation will wish, in effect, to adopt one of 
those existing procedures in deciding what shares will be sold off. 
But to make those determinations by lot does not fit very well with 
the way the COR determinations operate. 


Ltetamaym ibe; for example, thatt? ydureshaversscwormMoftside 
shareholders, one of whom has a 75 per cent COR. So if you are 
trying to achieve an 80 per cent COR to get your grants and you 
have two offside shareholders--one with a 75 per cent COR and one 
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with a 20 per cent COR--you might wish to decide that you will only 
sell off their share proportionately. You will probably have to 
sell off more shares of each individual than you might otherwise 
have to just to achieve the requisite COR if their holdings were 
more equal in the COR sense. 


But in any event you will get a fairer approach possibly and 
a more immediate and effective approach with the sale of fewer 
Shares with less disruption of market if you can say, "The guy with 
the 75 per cent COR is not badly affecting us. The guy with the 30 
per cent COR is way off side. So we will decide as directors, 
acting in good faith"--and so on. But it is the guy with the 30 per 
cent COR that they are after. 


It |\looks alittle ®draconian and-YI "suppose -ite isvebue ree you 
have to work by lot you are going to be picking up not only those 
two holders but. perhaps a whole group of other much smaller holders 
who may have small blocks of shares, and whose shares, if you are 
going to deal with them on the lot basis on some proportionate 
basis, pro rata basis, will take somebody with a block of 100 
Shares, say, and will finish up with 77.5 shares. 


It just is not an approach that seems to work well within the 
COR program as a whole. You have got to keep bearing in mind, too, 
I suggest, that an outside holder of these shares is going to know 
perfectly well that he has got an animal that is subject to this 
policing mechanism. He will have bought the shares knowing that he 
was buying in a Situation where he was liable to be sold out, but 
he is not the sort of person, the corporation contemplates that it 
wants as a holder of those shares. Presumably he is looking for 
some kind of short swing profit. 


I suspect it will be the exceptional case where you will find 
holders of that nature who now hold the shares where the shares are 
by amendment subjected to these restrictions, so that he has 
started off with one species of property and he has finished up 
with a different species that is subject to this remedy. It is much 
more likely that you are going to be dealing with shares that have 
been created out of a whole cloth sold into the market of 
restricted shares. 


Mr. Chairman: Thank you. 


We are pushing 4:30 p.m. May I have the direction of the 
committee as to how we proceed from this point? We have not 
completed Mr. Coombs's observations on the remainder of the 
sections which he referred to; in fact I suspect we are not a half 
way through them. Yet it was contemplated that clause-by-clause 
consideration would start tomorrow morning. 


Mr. Renwick, for example, do you have any comment as to the 


procedure? Do we start right off with clause by clause tomorrow 
mornang “at LOfoLcliock? 


Mr. o@¢Renwicks! ley think) ithatqumMrsr o'ecombsied Unted'’ss opening 
remarks, said that there were two fundamental questions, and I 
think you have dealt with both of them. We have not quite finished 
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the second one. “lf 1) could have’ ‘your indulgence pI ishould “likey to 
ask one or two questions of what remains on this section 449(a). 
Then I think we would be prepared to start in with clause-by-clause 
tomorrow morning. 


Mite BHD See Mree., Charman Palie- wonderia rife Lbeecouldsoask»aca 
question. You will recall yesterday morning, my colleague Brian 
Levitt had not completed his general comments on the act. At such 
time as we moved on to the accountants, we were going to comment on 
perhaps another seven, eight, nine or 10 sections. We would be 
quite prepared to do that if it would be in order, if appropriate, 
in light of what has happened in the interim in the course of your 
Clause by clause discussion. I just wanted to bring that back on 
the table. 


Mr. Renwick: I wish to express my appreciation to Mr. 
Hebb and his colleagues for being with us, and I am glad you are 
going. to stay®withyY us. But) I thinkwyit! might: be) better «it  weirdid 
deal with it clause by clause tomorrow. 


Mr. Chairman: Do you wish to ask those questions tonight, 
or first thing tomorrow morning? 


Mie Renwack= UNO, marightmmnow,. Ssomthat! we couldurstart®-inarmt 
the clause by clause process tomorrow. 


What happens? The shares which you are talking about here are 
the shares held contrary to the restrictions; that is, by 
nonCanadians, if that is what we are talking about. 


What is your guess as to what will happen to these shares so 
Ear’ as. ‘the US» 1S “concerned? I -assume they will become pretty 
nonsaleable in the US, would they not? The moment a corporation 
added these restrictions into its shares--I am thinking not so much 
ObW anysOntariohicorporation, stalthough® ite maybe \<an= ,examples:of 
that--there must be a number of Canadian ones that are traded in 
the US. The moment they add these restrictions presumably there 
will be serious problems with say the New York or the American 
exchanges. 


4330: ip:m. 


Mie ageeCoombs: eA snumber <Of, Cornporations, «of sathat mature 
spring to mind. The likely result of the corporation with only one 
class of shares that puts a restriction of this nature on them, 
where those shares trade both in the US and in Canada, is that the 
shares will, first, become unsaleable on the US market because 
there won't be anybody interested in buying them except for very 
short-Swing profits. 


Second, it's entirely conceivable that the US exchange or the 
US Securities Exchange Commission will simply say, "If that's the 
game you are playing, you don't even qualify to be sold down here." 
A more likely occurrence for some of .these corporations, I Suspect, 
will be that where they have a class of shares now in place and 
those shares are currently sold on US exchanges and Canadian 
exchanges, those shares will continue to trade and, indeed, may 


38 


have more and more interesting market activity than restricted 
shares. 


The corporation, in an attempt to Canadianize, will create a 
new class of restricted shares which it will offer on Canadian 
exchanges. Those shares will trade here in Canada. They will have 
to be designed to be shares that are sufficiently attractive, I 
assume, to make the brokerage community happy with selling them. 
They would have to be convinced that they can find a market for 
them before they do the issuing. 


At the same time, presumably, that kind of corporation would 
also be attempting to use section 29 to bring in some of the US 
Shares and convert them into these new restricted shares and put 
those into the Canadian market. The object of doing that, of 
course, is to make the corporation a more profitable vehicle 
because it is going to get the benefit of all these grants and 
incentives under the federal program. 


On the one hand, there will be this dampening effect on the 
Market, but at the same time the corporation will be able to earn 
more money so the shares will become more attractive in another 
sense. I couldn't predict for you what the market effect of any of 
that is going to be, but that is the kind of scenario I see for 
that kind of company. 


Mr .#imeRenWLCKs/! «6 With) pale Companyiee withers sharespathateivares: at 
present traded on a number of exchanges in the US and then had 
these restrictions, added» to «them, we could:very well see that the 
Shares held in Canada would become significantly enhanced in price. 


Mr«-.-Coombs:, Thats ise,possibless.I,ssuspect! we; anen't.« going 
to see too many corporations impose restrictions by amendment to 
existing classes. On any proposal to amend in that fashion, the US 
Shareholders or whatever other foreign shareholders there were 
would be entitled to vote in respect of that fundamental change to 
the provisions pertaining to their class of shares. 


They could argue perhaps even further on the basis of some 
common law principles that exist outside of this legislation that 
as a group of foreign shareholders who are peculiarly affected by 
this change, they should be entitled not merely to vote in their 
formal class but also to vote as a (inaudible) as to whether they 
Should accept this, and that, in fact, the change shouldn't go 
through without that. 


I wouldn't like to put that forward as a concrete possibility 
but it certainly sounds arguable. It is going to be very hard, I 
suspect, if we have a corporation with a COR problem, to amend an 
existing class. 


Mr. Renwick: When do you anticipate the Canada Business 
Corporations Act will be amended? 


Mr. Coombs: From what I read in the newspapers, I would 
think’ it (wzll©haveivsome priority coin *thesupcominga sitting ofthe 
Parliament of Canada. 


aN] 


Mr. pRenwick:«-Thee newasession. «Isiethiss as» matter -which: is 
has received comment in the States? 


Mr. Coombs: These provisions specifically? 
Mr. Renwick: Yes. What is happening here. 


Mr. -coombs:) I naven t.'seen anything,. ‘and I) suspect it is 
because there is not yet a general awareness of the way the regime 
is going to operate down in the US. There have been comments in the 
US financial press about the NEP and its significance. When the 
Dome Canada shares, for example, were issued they were subject to 
restrictions very similar to a lot of these things. 


Mr. Hebb: We do know Ottawa has received very little in 
the way of comment on the corresponding provisions in the Canada 
Business Corporations Act which were contained in the disclosure 
draft of the energy security bill, but I suspect that is because it 
is contained in the middle of a huge bill and has just been 
overlooked so far. 


Mr.) Chairman: Mr. Coombs, you .mentioned you didn't think 
there would be an amendment of the articles to place these 
restrictions in existing classes of shares that are issued already. 
I take it you were therefore implying there would be new classes 
set up, but is that not the same result, just one extra step? 


Mr. Coombs: Yes and no. Yes, because there will. be ‘this 
new class of shares which will trade only in Canada. You have to 
take into account, however, there will be a lot of Canadian 
Shareholders who would rather not own one of these Canadianized 
Shares. They would much prefer to have a share that they can sell 
on any of three or four markets, instead of just one or two, 
instead of just to people with adequate COR. 


The investor and the investing public generally are going to 
have to be wooed, I suppose, by corporations that want to do this 
by being offered shares which have a preferential dividend. The 
possibilities are legion. In order to sell shares of that nature, 
they have to be made look attractive in a financial sense. I 
haven't really thought through how that will be done, but there 
will still remain a market in the US shares, the pre-shares that 
are tradeable in the US. 


Mr. Chairman: A fact which may be enhanced if there is a 
neWerc Lasseeput 20D) Ehere sso) that -you- are, “not going to ‘have -any 
buy-outs of the "free shares." They will be enhanced once the 
corporation becomes eligible for the federal dollar. Is that 
COMreecer 


Mr. Coombs: Right. 


Mr. Renwick: Have there been any significant objections 
from the other provinces to enacting this kind of legislation? 


Mr. Coombs: I am not aware of any other province that has 
thought of it. I believe the new Alberta Business Corporations Act 
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will not contain provisions comparable to this. When they 
Ontario looking at them, they may decide it is not a bad idea. 


Mr. <Renwick's: 0SolSO0ntariom remuthe > Oniyesqur tediGetonrmat 
present time that is considering it? 


Mr. Coombs: The only one I know of. 


see 


the 


Mr'.) 0 Renwick?! Oofhabietitse@«cotsistentm@awikhn “the > frelationshtp 


between the Premier and the Prime Minister. 


The committee adjourned at 4:40 p.m. 
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BUSINESS CORPORATIONS ACT 
(continued) 


Resuming the adjourned consideration of Bill 6, An Act to 
revise the Business Corporations Act. 


Mr. Chairman: Gentlemen, we have a quorum in place. May 
we proceed with clause by clause, starting at section 1? Mr. 
Mitchell is here both as a member of this committee and as the 
parliamentary assistant. Is it the wish of the committee that he 
move the amendments? Are there any objections from the Liberals or 
NDP on that? 


Mr. Renwick: Are there any objections from his colleagues 
in the Conservative Party? 


Mr. Laughren: They are more apt to object than we are. 


Mr. Elston: Those members who are here might have some 
objections. 


Mr. Chairman: I am sure the whip has them right outside 
the door in the phone booth. 


Mr. Mitchell: Perhaps before we begin, I might beg your 
indulgence to ask a question with regard to the motions. All of 
them have been tabled and some of them are quite lengthy 
amendments. Can they be taken as read in the cases where they are 
extremely long? 


Mr. Chairman: As circulated, do you mean? 
Mr. Mitchell:.Yes. 


Mr... F1ston: We.-can't table things. here. I- think»-they have 
to be introduced on the record. 


Mr. Mitchell: I intend to introduce them as motions. 


Mr. Elston:. I; think..they have. to..be read. At least that 
is the way I understand this to have worked before. 


MraseeCnalrman: = .6Ss (el. think) VOW g@eWiblie eo syouraobocact Ice 
reading them. 


Gentlemen, it has been pointed out to me that the amendments 
which Mr. Mitchell will be reading are a cleaned-up version 
basically of what we already received yesterday. His have certain 
typodraphical errors taken out. It is basically that. There might 
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be other small changes with regard to the cleanup. Mr. Mitchell 
does not know where his copy has been cleaned up. 


Mr. Mitchell: They are typo errors. 


Mrs “Chairmate lf “it Ries vou as uvou- 19O se tona,y say OuUMecal 
stop him at that point. I am also advised that there will be 
further amendments coming later today with regard to the national 
energy ‘program, which ~-IV believe. “le was Sa Fesulty or. cerca 
discussions which took place this morning. We are going to get 
photocopies distributed now of the latest corrected cleaned-up set. 
We will distribute those just as soon as we Can. 


On section l: 


Mr. Chairman: Mr. Mitchell, if believe you have an 
amendment to move on section l. 


Mr. Renwick: Just-= for Simple guidance, qe have nine 
amendments here with copies for members of the committee. The first 
amendment which I have is to section 20. 


Mr. Mitchell: We-have some amendments to section 20 as 
well. 


Mr... Renwick: What I ..would. like to --know is, could ?ithe 
staff of the committee sort these into bundles for each member and 
distribute them so that the members would have them? I have two or 
three others which will come along later on. 


Mr. Mitchell: Might I add a comment to Mr. Renwick's? 


Mr. “Renwick: ‘I ‘had made'a@’ “dozen. ‘I “hope that is» enough. 
If it is not enough, maybe you could make some more. 


Mr. Mitchell: Mr. Renwick, we ourselves will have some 
amendments to propose to section 20 in the light of the discussion 
that has gone on. 


Mr. Chairman: I just received also some amendments from 
Mr. Spensieri. We are getting deluged with paper here, which we had 
better sort out. Gentlemen, please bear with us while we sort them 
out and get them in order. 


Mr. Mitchell: Mr. Chairman, with the number of motions 
that are forthcoming, and since we are going to be going into 
clause by clause, perhaps it would be prudent to adjourn the 
meeting for a short period of time to get these all copied. I think 
they should be in front of us. 


Clerk of the Committee: I do not want to be away when you 
start. I want to be sitting down here. 


Mr. Mitchell: That is just the point I was making. 
Mr. Chairman: We can perhaps deal with the amended 


section 1. May Mr. Mitchell commence by reading the amendment to 
section 1? 
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Mr. Mitchell: Mr. Chairman, 3 move the following 
amendment to section 1: That subparagraphs i and iv of paragraph 4 
OL SCCCLOne «(l= Ofen them bil’ be struck cout Sand? the" following 
substituted therefor: 


Lees koLuSstteor seestabeys inser which! tthes- personte hasta 
Substantial beneficial interest or as to which the person serves as 
trustee or in aJsimikar capacity, 


"ive any relative of the person, including his spouse, where 
the relative has the same home as the person, or 


"Ve any relative.of the spouse of the person where the 
relative has the same home as the person." 


I further move that paragraph 17 of section 1 be amended by 
Striking out >"means” “inthe “first line’ and inserting in . teu 
thereof "includes." 


Mr. Chairman: Are there any comments with regard to Mr. 
Mitchell's amendment? If not, shall the amendment carry? 


Motion agreed to. 


Mr. Renwick: Mr. Chairman, on section 1, I am interested 
in knowing from the staff of the ministry whether there are any 
Significant changes between the definitions included in the present 
Business Corporations Act and the act which is in front of us. I do 
not want to go through’ each and every one of them, but there are a 
number which have been dropped and a number which have been added. 


I would like some explanation of those that are considered of 
importance. For example, the word "affairs" is defined for the 
first time in our act. As an example of the kind of information I 
would like to know, is the only place that appears in the statute 
in relation to the duties of the directors of the company to manage 
Or supervise the management of the business and affairs of the 
company? 


Liviss that type + of. information, ‘that. Tiwould« like’ to-;know.y2 
would appreciate it if the staff of the committee would run through 
these definitions, both in our present act and in this act, and let 
me know if there are any that are of any real significance. I 
noticed, for example, that ancient terms such as “authorized 
capital" have been dropped from the act. It is difficult for me, as 
I am sure it is for all members of the committee, to understand 
whether or not any of them are of any great importance or any real 
departure. 


Mr. Mitchell: Mr. Howard, perhaps you care to respond. 

Mrs Howard: I will comment with respect to one 
significant change, Mr. Renwick. I will leave the balance of the 
comments on the definitions to Mr. Wells. 


Mr. Renwick: I am sorry, Sir, I cannot hear you. 


“ 


Mr. .Howard: = Ipeam. ggorryeeeThe: def inktion sohies court "yin hehe 
present act is quite lengthy. This definition appeared as a result 
of the Kimber report, which led to the then new Securities Act and 
disclosure provisions in the amended Corporations Act, where it was 
contemplated that there would be a special court to deal with 
corporate and securities matters. That never materialized and in 
the interim a divisional court has been created in the High Court 
of Justice. In discussion with legislative counsel, we decided on 
the simple definition, "court" means the High Court of Justice. 


Mr. Renwick: I have no problem with that. 


Mr. Howard: It compels consequential amendments with the 
act. 


Mres Mitcheldsc OMe 2 Wellseqwidiiago Jtthroughe eheribalance of 
them. 


Mr. Wells: Certainly “affairs” deals with the duty sof "the 
board of directors to manage the business and affairs of the 
corporation. 


Mr..* Renwick: = That: isimthe main thrust< 


Mr. Wells: The word "“associate" is defined in the act 
again. Really, that was taken out when we got rid of insider 
trading and now it is put back again because it is used, I believe, 
in various parts of the act. "Auditor" is now included to include a 
partnership of auditors, so one can appoint a firm as opposed to an 
individual. There is no worry about whether or not you have to name 
a particular individual in the firm of Clarkson, Gordon or whoever 
it may be. "Beneficial interest" is just defined for clarity, as is 
a day. 


Mr. Renwick: I have no problem with that. 


LOR 3004.0 


Mr. Wells: To continue, because I know that this concerns 
you, in item 23, minister means the Minister of Consumer and 
Commercial Relations or such other member of the executive council 
to whom the administration of this act is assigned. The minister 
remains responsible for the act in my view. 


Item 25, a nonresident corporation is redefined. Under the 
present act it is arguable that we have been incorporating 
nonresident corporations within the meaning of our own statute, and 
the language has been cleared up to eliminate that ridiculous 
possibility. 


MreockRenwick: "“What*cabout.. thenedefinition Cof Srofficer? Ywee 
keep hearing now that so and so is the president and the chief 
executive officer. It seems to me that the chief executive officer 
is now a recognized office in a company. Am I correct in that? 


Mr. Wellstietit® Susie carr termeedertainiy . Ward yates. wsiietced 
especially in the larger public offering corporations, but usually 
it is tied to another position in my experience. In other words, it 
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is chairman and chief executive officer, president and chief 
executive officer or general manager and chief executive officer 
for that matter. 


Mr. Renwick: There is no particular need to-- 
Mr. Wells: I do not think that is necessary. 


The reference to redeemable share in item 33 is brought in, 
and basically that has to do with the whole changeover from the 
present system under the act with par value and no par value shares 
and authorized capital-et«cetera. It is more varied of. course..-The 
definition of resident Canadian is changed substantially and I do 
HoL,, thinkwianeedscsay mores aboutethat auLe ts justthat;< insessence; 
if you are a landed immigrant and you choose not to become a 
Canadian citizen after you have had the opportunity for some time, 
then you are not counted as a resident Canadian. 


Another change is the special resolution, that is paragraph 
43. You note that under the existing act a special resolution is 
one which is passed by the board of directors and then confirmed, 
with or without variation by the shareholders. The new definition 
doese notietalktabout the: board. ofs-directors shavingssato pass the 
resolution. It is one that is done by the shareholders and that can 
have important ramifications if there is a proposal et cetera and 
the directors refuse to pass it. So it is a cleaner way of doing 
things. The other things are new and are varied'et cetera, but I 
think that covers the highlights. 

/ 


Mr. Renwick: What were the ones that were dropped? There 
is a whole series that was dropped that very few people ever 
understood anyway, such as basic earnings per share, fully diluted 
earnings per share, equity share and so on. 


Mr. oWellss,: Under  the:anew iact,,; if it. is. deemed by:*.this 
committee and by the House that it be passed, the financial 
reporting et cetera will go out of the act itself. The present act 
has reams of provisions about what has to be reported on with 
respect to the balance sheet, the income statement, et cetera. All 
of that will be moved to the regulations, and that is why this has 
been taken out. 


MrveeRenweok: With. .respect,. ito, dropping... the .definition of 
equity share? 


Mr. Wells: It is the same thing. 


Mri. Howara:s Mr.. Chairman, ‘if s+Lamayv; addj.asy comment. there, 
o£ ‘course,i.as*well .as,trying to be uniform with: Canada, we also 
have to be uniform in certain areas with the Ontario Securities 
Act, so some of these definitions are as a result of that. 


Mr. Renwick: I have no further concern about section l. 


Mra. oMacOuarrie:siMr.7:;Chairman, «Ll tend! to «:bespone .of those 
who believes the fewer words the better in some of these 
situations. I have some trouble re the "associate" as defined in 
paragraph 4 and "related person" as defined in paragraph 36, 
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particularly in view of clauses 4 and 5 of the bill, as expressed 
in the amendment that simply says "related person." 


Really it is a question of draftsmanship, eliminating 
needless verbiage. The amendment that is proposed, section 1(1), 
paragraphs 4 and 5, deals with relatives. We have in the definition 
section under paragraph 36, “related person" very clearly defined. 
To my mind paragraphs 4 and 5 could be replaced by one simple 
paragraph saying, "a related person as defined in the act." 


Mr. Howard: I will attempt to answer Mr. MacQuarrie. The 
amendment we proposed and that wasS just made in section 1 to 
"associate" was to come in line with the proposed amendment to the 
Securities Act. They had just exposed the proposed amendment for 
comment. Their comment on the reason for that was that the 
amendment clarifies the application of associate relationship to a 
relative of a person. 


Just in leafing through the proposed amendments, they haven't 
made any change in "related person." You may be right, but it could 
becall--= 


Mr. MacQuarrie: Tihesjustiostnuckhy.me?l ascdthe lesamein words 
repeated to define essentially “associate" in one case and "related 
person" in another. Mind you, it is nitpicking but essentially-- 


Mr. Spensieri: May I speak to that point, Mr. Chairman? 


Mrs) |Chairman:  cdkesthink. -so,Jsunhess) Mr.4 MacQuaerreowrsneda te 
make a motion. 


Mr. Spensieri: I think Mr. Howard: has already touched on 
this but with respect to the definition of "resident Canadian," I 
imagine the section is really designed to take advantage of the 
benefits under the national energy program. I am wondering if there 
are any other sections which would be affected by that definition, 
and also what the rationale would be for insisting in a way that 
the sentence should be taken out after one year. 


There may be a lot of valid business reasons why some 
Canadian residents who are lawfully entitled to be here would not 
want to take out citizenship even though they may be entitled to do 
so. I am wondering about the policy rationale on that. 


Mr. Howard: The definition of “resident Canadian" is the 
definition that has been in the act and the bill right along. We 
haven't made any amendment there to accommodate the NEP. Mr. Wells 
may be able to comment further. 


Mr. Wells: The policy behind it, which goes back before 
my time, is that in essence Ontario corporations could be 
controlled at the board level by resident Canadians and a majority 
of resident Canadians must be on the board of Ontario corporations 
and in fact must acquiesce, et cetera, in actions of the board of 
directors, because this is an Ontario statute, it is not a flag of 
convenience, et cetera. The reason is and the policy is that a 
majority sof *\perso6éns@s#on ithe? board (Ofw directore.of annie Ontani 
corporation must be resident Canadians as defined. 


10% 40+ ams 


Mr. spensierit. put as 8lo'read ‘the sola’ subsection > 28)" it 
was either a Canadian citizen or a person lawfully admitted to 
Canada and who was ordinarily resident in Canada. 


Mie eWelt Ss. thate rest rot. 


Mr. Spensieri: Now you have the additional requirement of 
having to take out citizenship. 


Mr Webs ™-iThat” irs) ragnt; “and” vYthat ‘tracks. > the'l" Canada 
Business Corporations Act and about four other statutes 
Provincially. 


Mio. a RENWiCKs; = ‘LhOOUgnt’ Tl. was ‘finished “but “Mr. Spensieri 
raised in my mind» *the-: question, “who vis “this strange group of 
Canadian citizens who are not ordinarily resident in Canada who can 
be members of the prescribed class and thus qualify as resident 
Canadians? 


Mr. Wells: I imagine they are persons who may be posted 
overseas on government service, et cetera, military or 
ambassadorial or whatever. 


Mr. Renwick: But they are caught by "ordinarily resident." 


Die eteuwss BeNOt necessarily. lin VOuL Write Give) Umer one 
moment, I will give you an example of what the federal act 
provides. 


Under the federal regulations, in essence, it is persons who 
are full-time employees of the government of Canada or a province 
Or an agency of any such government or federal or provincial crown 
corporation, students at universities, employees Of an 
international association or organization of which Canada is a 
member, and a few others that I see you are reading as I read with 
you. That is the sort of thing that is contemplated. 


Mr. Chairman: Are you satisfied, Mr. Renwick? 
Mr. Renwick: Just a second. Okay, I am satisfied. 


Mrwmectiatrvinan<c. “te tReENWiCh 7 To) .Lrome, tame. toy time .l do 
interrupt you, I do have a little difficulty knowing whether your 
Silence means you are digesting the point we are on or whether you 
are one section ahead of us, digesting the next one. 


Section 1 agreed to. 
On section 2: 


Mr. Renwick: I was always interested in lore and I have 
always been interested in these railways, street railways and 
incline railways, and why the Railways Act is never consolidated 
and why at this late date you have decided to change the wording of 
section 2(2). 
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Mr. Howard: We did not have the problem but the Cornwall 
Street Railway had the problem. When they ceased to operate the 
street railway and wanted to become a bus company and change their 
name, they found there was no provision under the Railways Act to 
change their name and there is no provision under our act for them 
to change their name. Consequently, when I looked into the old 
Railways Act we made this amendment and the consequential amendment 
later on in section 166 to accommodate the Cornwall Street Railway. 

Mr. Renwick: You have answered my question. I was just 
curious why, after all these years, you thought you had to change 
that strange clause. Do you know why they do not consolidate the 
Railways Act? 

Mr. Howard: Maybe Mr. Yurkow can tell us. 

Mr. Yurkow: I am sorry, I missed the point. 


Mr. Chairman: Mr. Renwick's question is why they do not 
consolidate the Railways Act. 


Mr. Renwick: It is always the Railways Act, 1950. 


Mr. Yurkow: That was a decision the commissioners made, 
not to consolidate it, and I do not know why. 


Mr. Renwick: I never understood, either. 


Mr. Chairman: Any other comments with regard to section 
2. Shallo'section 2 carry? 


Section 2 agreed to. 
Sections 3 and 4 agreed to. 
On section 5: 


Mr. “Chairman: 2?9Mre"' Mitehe bl ye aioves.rohat+-clause = 5 GLatd) sof 
the bill be struck out and the following be substituted therefor: 


"If the issue, tranfer or ownership of shares of the 
corporation is to be restricted, a statement to that effect and a 
statement as to the nature of the restriction.” 

Motion agreed to. 

Section 5, as amended, agreed to. 

Sections 6 to 16, inclusive, agreed to. 


On section 17: 


Mr. Renwick: I think owe should have a ‘comment from the 
Ministry about the net effect of sections 17, 18 and 19. 


Mraw c -Chairmares ¢ Mr -2eWelis ger “iMras> Howard,os Mri. J-Renwick# 
question or comment asks for words of explanation regarding 
sections 17, 18 and 19, the indoor management provisions, et cetera. 





Mie ReOWLOK: Seocturom PCL). is. new,.clLBacbs. new.and.19 is 
news ites “opvidusly part. of the continuing ‘wrestling:with. the 
indoor management role, I assume, but I would like to understand 
what its consequences are or what the intended result of the 
divisions are. 


Mr. Howard: Ai 9) reference oO the studies that were 
prepared leading to the Canada Business Corporations Act-- 


10:50° a.m. 
Mr. Renwick: I cannot hear you, Mr. Howard, sorry. 


Mr os sHOWard:?.)i:o am -.gquoting now from a. Study of Robert 
Dickerson. He is referring to a similar section, which he says is 
new and which is based upon the draft Canada companies code. The 
purpose of the section is to attempt a statutory statement of the 
Serrecc. Olu thcwssO-Called. rule: in the. .Royal British. Bank. versus 
Turgquand. 


Liev aletmour.0i toate wOeCLerol, a person dealing with a 
corporation is entitled to assume that its internal procedures have 
been properly complied with. If a person dealing with a corporation 
was bound to satisfy himself that all formalities required by the 
corporate constitution had been properly satisfied, the efficient 
conduct of. business would be difficult, if not impossible. The 
policy | of «the; udecision...in.~.Turquand's ;.case, ‘is, vto;.celieve the 
outsider ofsieny -obligation:.to.inguire. whether, there has. been: due 
compliance with internal procedures. That policy is embodied in 
this section. I hope I am discussing the section you are concerned 
about. 


Of course, if a third person knows that there has been some 
internal irregularity, or in all the circumstances ought to know, 
he will not be entitled to claim the protection. This is catered 
EOte DY a te LeDroviso;», and. there wis. a. reference “to “the Canada 
SipsecoLlone. CG SnoulLd. also. be noted’ that the ‘section is."drarted™ to 
make it clear that anyone is entitled to its protection, a matter 
which was unclear at common law. This is characterized as the 
indoor management rule. 


Mr. Renwick: I would be ‘curious to know what comments Mr. 
Hebb or” his*™ colleagues would like to make on it. ,Does this 
effectively forever solve the problem? 


Mr. «Chairman: Mr. “Renwick, -2t went through my “mind that 
at the same time the proposed act is dispensing with the corporate 
seal. It does loosen up an area there without the corporate seal 
and with the indoor management role. 

Mr. Renwick: Perhaps Mr. Hebb would comment. 


Mr. Hebb: You are speaking specifically at the moment of 
Seactionuly, cootatce 1t,..0L are Vol) taking. /,.. Lo (and al 9-ageaspacKkage.;: 


Mr. Renwick: Section 17(1) and sections 18 and 19. 
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Mr’... Hebb: You will note” that -section “17 te—dravn “in part 
from. section “16° .of -tHe -present “act. I -probably ave. Che=-wrong 
number because I do not have a copy of the recent revised statutes, 
but the present Ontario act introduced a provision in 1970 that no 
act’ of ‘a “corporation and *no *tranetier “of “realvor= personal erovercy 
is invalid by reason of the fact that the corporation was without 
capacity or power to do the act or make or receive the transfer. 


Yow notice that “that /is “eftectively carr recur i-0u0 jee on 
section 17(3). In section 18 there is a statement that no person is 
required to have knowledge of any documents that may be on file 
with the government. Then in 19 there is the statement of the 
indoor management role, which states to a large degree the law as 
to what reliance should be put on several acts of the corporation. 


It is an effort, in my view, to provide greater comfort to 
outsiders dealing with the corporation. I suspect that most 
practitioners will continue to go and search the files of Queen's 
Park in order to be sure they know everything that is available on 
the public files about the company, notwithstanding that section 18 
states that it is not necessary to do that. 


Mr. “Renwick: “So “any. of ‘that “information which is publicly 
available will mean that they can search them but they are not 
fixed with any notice of them. 


Mr. Westlake: I think it is a constructive notice. 
Mr. Renwick: Or any knowledge of them. 


Mr. Hebb: Obviously, if they did search them and found 
there wasS some restriction in the charter which prevented a 
particular transaction from going ahead, they would not be able to 
pretend that they were not aware of that restriction. But the 
intent certainly is not to require you to go to Queen's Park and do 
the search. 


Do you want to add anything to this? 


Mr. Westlake: No, other than that there are, I think, two 
concepts that we are struggling with here: the constructive notic 
doctrine, the indoor management rule generally, plus the ultra 
vires doctrine, which as long there is a letters patent regime 
which existed up to the 1970 act when there was a certain presumed 
power that flowed from the letters patent. 


Once you went to a registration system, you lost the benefit 
of the royal charter having being conferred and it raised the 
possible question of “‘ultra-vires acts? So-secition ly in particular 
is. intended to refute the ultra vures doctrine more thane thes indoor 
Management rule. 

Mr. Hebb: But that, Brian, as I was indicating, is-- 

Mr. Westlake: In the 1971 act. 


Mr. Hebb: --something we did 10 years ago. 


iil 
Mr. Westlake: And it has just been carried forward. 
Mr. Hebb: The other provisions, I guess, are-- 


Mr. Westlake: Are dealing with the alternative, the 
constructive notices, again taken from the CBCA. 


Section 17 agreed to. 
Sections 18 and 19 agreed to. 
On section 20: 


Mr. Mitchell: Mr. Chairman, we are going to be proposing 
some amendments to section 20, in the light of some concerns that 
have been raised by Mr. Renwick. We are also aware that Mr. Renwick 
has a proposed amendment to section 20. At least I am led to 
believe you have one. By way of explanation, the changes we are 
proposing are in the light of the comments that you-- 


Mr. Renwick: I will not move my amendment-- 
Mr. Mitchell: Perhaps if I-- 


Mr. Renwick: Move yours and if they address my points, it 
will be fine. 


Mroe Mitchells: I e*move? thats ithe folvowingkeclanusée)'i(¢)-' be 
added to subsection 1 of section 20. 


Mr. Renwick: I haven't got a copy. 
Mr. Mitchell: It has not been typed, Mr. Chairman. 


Mr. Renwick: I think it would be more convenient if we 
just stood that section down until we have copies. 


Mrien Miitoche lls,.4Can.iwe:.defer, it?).All4 right we will have .it 
typed and we will defer it, if we may, Mr. Chairman. 


OnSsectroncez-.e 


MosevChatrman?:, “Right. «Shallt..we scarry) abong «with Yisection 
21? Can the chair raise questions or do you wish the chairman to 
give up the chair to address a question here? Fine. 


Maveses addressiamyself otto, thes); draftsman? «Sectioniy2isvis 
generally known as a pre-incorporation contract--it does not call 
Heeithat now -but- the* pre-incorporationm zcontrac tcsection.ysls 4 there 
any way--and it is a ‘question. I find subsection 2 very loose in 
its beginnings. 


"A corporation may, within a reasonable time after it comes 
into existence, by any action or conduct signifying its intention 
to be bound thereby, adopt"--and so on--a written or oral contract. 
It seems to be terribly loose with "a reasonable time" and by some 
action signifying the adoption. 
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Normaliy,ae o£, heourse, gach etaipracticey, Sia? (besa iitoo.a welormat 
resolution adopting) but tS cetepossible ostagbten tiacr Ing ingest 
rather loose in asking for litigation, as to what is a reasonable 
time, et cetera; especially when you have an oral contract 
involved. Can you help me with that, members of the Canadian Bar 
Association? 


gt Sass ee 


Mr. ‘Howard: »oIn othe meantime’? table livcane “comientyfoumre 
Chairman, “is othat «again this’: followso word) “fort “wordt'sectionnls.0& 
CBCA. What you are suggesting may be quite reasonable but I would 
like to get the reaction of the members of the bar. 


Mr. Chairman: Mr. Wells. 


Mr iS Wells l »might.s addsetoorsthatwttheimexicmndi@mct s 7uct 
sayS a corporation may adopt a pre-incorporation contract and it 
doesn't mention a reasonable time at all, but by implication that's 
there, that it is a reasonable time in the circumstances, whatever 
those circumstances may be. 


Mr. Chairman: Here it spells onttorals “Pewibrings Mintscthe 
word oral, codifying the word "oral" and so on. 


Mr. Wells: In the new version, yes. 
Mr. Chairman: Yes. 


Mr. Welis: I find ita question of fact, really. I guess 
if there is a fight over it, the judge will have to decide but to 
lay down some kind of 10-20-30 day period, I am not sure that's a 
workable solution. I understand your problem but these sections 
have been around for a while and I don't recall seeing too much 
LitagatieonVonp that paerticovarepoint. 


Mr. Chairman: Mr. Wells, times are changing and within 
the last year and a half there have been debenture questions and so 
on, that might not have been done five years ago as to adoption. It 
is simply something that bothered me as I went through the 
looseness of it. Mr. Hebb, do you have any comments? 


Mr. Hebb: I guess I have some difficulty in seeing what 
sort of alternatives you would come up with that would provide 
adequate flexibility. I understand the concern and yet I think it 
would be better left to have each case judged by the courts on its 
particular facts and a decision made in appropriate case that in 
fact the period had been too long and therefore the benefits of the 
section shouldn't be taken advantage of. 


Mr. Chairman: Okay. I will take that as your answer and I 
do understand if you do start putting in a reasonable time, such as 
before the next annual meeting of shareholders or something, that 
could work out unfairly. I just do see a tremendous loosening with 
the lack of a corporate seal with the indoor management rule and 
now with the reasonable time, oral contracts, action--I just see a 
great looseness and a great area for litigation. 





sige: 


Mr. Spensieri: Would you prefer adoption by resolution? 
Is that what we-- 


Mr. Chairman: In writing would certainly--at least there 
is a piece of paper of some evidence of an adoption. Mr. Wells. 


Mr DWelbSzegit avyoumsedo.-athat, ithensayoussare, staking --away 
perhaps a doctrine of partial performance. If the corporation fails 
to adopt a contract in writing but then goes ahead and acts on that 
contract, then it may be deemed not to have adopted it and it may 
lose the benefits of the work put in. It is the doctrine of partial 
performance, I guess. 


Mri Chairman: Mra Hebb. 


Mr. Hebb: There is just one general comment I might make. 
One of the features of the Canada Business Corporations Act was 
supposed to be that it was a businessman's statute. That involved 
not just.a lawyer's statute but that involved taking some areas 
that previously had just been in the case law and putting them in a 
statute for the first time, so that a businessman, a non-lawyer, 
could finds outmethe , law-sfors himself «by» .reading. the statute as 
opposed to having to rely in some areas entirely on his lawyer's 
advice as to what the case law was. You will probably find a number 
of areas of this sort where you are seeing an attempt to bring 
something out of the case law and put it in the statute. I think 
you will probably have concerns about the fact that it isn't as 
precise as you might like and I think in a way that's a reflection 
Ofsthekimposition- orsthe flexibility if you want to sput it’ in other 
terms of the case law. It's an attempt to codify. 


Mr ee CGhairmans:s) Thank {you.»7Are ssthere any others: comments 
with regard to section 21? . 


Section 21 agreed to. 
Mr. Chairman: Sections 22 to 28 incluSive, are there any-- 
On section 22: 


Mr. Renwick: On section 22, I think we should be aware as 
we are going through here that we have presentations that affect 
certain sections of the bill. I do not pretend that my memory is 
Adee hot eaccnate:,. .Dutoainiathaink.) that thes dboard ofs-trade owas 
concerned about the elimination of shares with par value and 
commented about that. 


Mr. Chairman: I might also note in the comments that were 
preparecdmbyithemolerk! stoffice: thatyvin: exhibit) 2--Ticthink, thatewas 
the church--they were also concerned in section 20 about the 
loaning of money. Mr. Renwick you have-- 


Mr. Renwick: Well, we are coming to section 20 are we not? 
MrevbiChaizmanis = fhata-is “right, we ..aresego#nugs tbacks to unthat, 
Sectionw22; you sare correct. ist abolition of par value shares. The 


board of trade, I believe, does not-- 


Mr. Renwick: I am sure that the board feels that there is 
substance in its concern, but I suppose we have to rely on the 
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ministry and also on Mr. Hebb and his colleagues to indicate to us 
that the concern is not of any significant consequence. 


Mr. Chairman: Yes, Mr. Howard. 


Mr. Howard: Part III, Mr. Renwick, dealing with corporate 
finance is completely new to the province of Ontario and has been 
exhaustively reviewed and re-reviewed in the light of comments from 
the board of trade and others. The final product, though it is not 
exactly the same as the Canada, largely follows the Canada bill. 
But the principal point is the elimination of the par value shares 
which we feel with the amendments that have been made to the Canada 
version do not, in any way, prejudice those who are familiar with 
the games that were played with par value shares in planning. Am I 
right Mr. Hebb, or have I gone off the track there? 


Mr. Hebb: Let me say two things about it. First of all-- 


Mr. Renwick: If you and your colleagues would like to 


move up to the table and be with us, that would be much more 
convenient. 


Mr. Chairman: There are four of you there and there are 
four microphones along the line. You may have interest in one in 
particular but, yes, you are going to wear out your chair getting 
up and down there. Carry on Mr. Hebb. 


ii:1l0°a.m. 


Mr. Hebb:. It vileo faire tos says that *theresawould?’ be aemany 
among the legal profession who would be opposed to the abolition of 
the par value concept and that is reflected in the board of trade 
legal committee submission. On the other hand, it is our view that 
following the lead of the Canada Business Corporations Act in this 
regard and adopting the so-called stated capital concept is 
workable. Canada Business Corporations Act provisions have been in 
effect now since 1975. 


I should say there are two concepts, essentially. First, the 
shares have to be issued for their true value and second, you have 
to put the total consideration that you get for the shares into a 
capital account. Since the issue price of the shares must reflect 
the full value of the consideration, it is no longer possible, as 
it was before, to allocate part of the consideration to the capital 
account and another part of the consideration to an attributed 
surplus account. 


There are a whole lot of exceptions that are provided for tax 
reasons in connection with certain non-arm's-length transactions. 
It is our view that these exceptions which have been taken from the 
Canada Business Corporations Act in fact provide the flexibility 
that is required. 


Mr. Renwick: Are you satisfied that nobody is adversely 
affected by this change? 


Mr. Hebb: Yes, I am, although there was certainly a 
division in our committee on this matter. Let me put it this way: 


chs. 


There was a division in our committee on whether par-value shares 
should be abolished. There was not consensus on the evil that was 
perceived by the Dickerson report in 1975 or earlier that led to 
the abolition of par-value shares imwethe Canada Business 
Corporations Act. On the other hand, there was consensus in our 
group that the new approach provide the same flexibility as was 
available under the par-value share regime. 


Mrs Westlake: E introduced myself yesterday, Mrs 
Chairman. Westlake is my name. 


It is perhaps the single most common way in which existing 
Charter documents will, however, be off side with the new act. Most 
companies that now exist in Ontario will have par-value shares as 
part of their charter .documents. When we come to.consider the 
transitional rules, the present proposal is that this statute will 
be deemed to amend your existing charter documents to the extent 
necessary to bring them into conformity with the act. That will be 
the one change: that ‘will universally affect almost all companies 
now existing. 


It is, however, a result that does not wreak any injustice on 
those companies. Par value, according to the Dickerson report, I 
think. “in Sactuality OAs) a-Pcontusing =~ concept’ to’ aeemember 4 of the 
pubLic PO Its a “share, has-:a@stated  value® of 1910 as its par “value; 
there tends to be an emotional attachment to the idea that that 
share is in some way worth $10, when its value may, through 
subsequent events, be nothing. It think it is capable of being 
misunderstood, although not perhaps to the degree the Dickerson 
report has declared. Other than in very technical areas, I think 
the abolition of par-value shares will not wreak any havoc in the 
Ontario system. 


Mrs. SE lston:.) l¥vam “interested -in#ithe ~reaction,-af chartered 
accountants to the change. It may mean--I do not know if it will 
mean--a lot of work on that end of it. We tend to think about what 
L6) igoLng EO meso pen pawithe= corporations . actually “making the 
changeovers and the technical documents. What would this mean for 
the chartered accountant's situation, and the changes a corporation 
will have to go through bookwise, I guess. 


Mr. Knight: I am not aware it should cause any particular 
problems. I am not aware that any undue problems have been) 
encountered under the Canada Business Corporations Act, for/ 
example. I am not concerned. 


Musee tstonwe Theres isi weallky anotiusgoing, to ube any .catchup: 
That was one of the concerns we had, when these amendments were 
made through the -actyitselfin section.274. We ware. trying..to make 
itueasvmsoOmthat~therewisanot.a Lotuotthingss thet’ will aprile ap. 


Mr peChabrman:: sAnys other ’.comments ~withs .cegardpsto “section 
LAT ORAM SeCHIONnE22 ‘canry? 


Section 22 agreed to. 


Mpa Chair mance Sectionsa23srctoor2s, ~inclusivers Aresthere any 
amendments or comments? 
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On section 23: 


Mr. Renwick: Mr. Hebb, I think you or Mr. Levitt 
commented on the issuance of shares for other than cash. Is that 
correct? 


Mr.. Hebb: Yes. I don?t! believe ?theresciseva new principle 
here, other than the one that I just cited in reference to the 
stated capital regime, where you issue shares for other than cash, 
that -is -for “property. You" have to ‘establish Chat yous got forse 
shares the same consideration you would have received had you 
issued’ “those *shares** for Veasher in *order® co ' dom that?;4 *you ‘don’t 
necessarily have to determine the full value of the property but 
you have to determine the property is worth at least what you would 
have got for the shares had you issued them for cash. Do you follow 
me? 


Mr. Renwick: Yes. 


Mr. Hebb: “Section(23.(4) “in! combination’ “with “some*™ of the 
Subsections at 24 is an attempt to spell that out somewhat more 
Clearly than we believe was spelled out previously in the Ontario 
Business Corporations Act and, in fact, the Canada Business 
Corporations Act. 


We hope that practitioners will be able to work through 
section: 23(4) in conjunction with section 24(2), 24(3) and 24(4) on 
a step basis in connection with a transaction where you issue 
Shares for property. 


Mr. Renwick: I believe I understand section 23(6). Would 
you just tell me what it means? 


Mr. Hebb: Section 23(6)-- 
Mr. Renwick: It sounds like a consequential requirement. 


Mr. ~ Hebb? ‘Séction” 23°(6)91soO not’ a tinew concept. Te ’wastnew 
in this act, I believe, in 1970. It was brought in conjunction with 
the change in the law that provided that you could no longer issue 
shares subject to call. In other words, shares had to be issued as 
fully paid. At that time in 1970, there was a collateral provision 
introduced saying that issuing shares and getting a promissory note 
to pay the issue price at some future date did not represent 
payment in full. It was just to make that provision clear. 


Mr. *Renwick # "Right. =<Thank -you 

Mrs Westlake: Subsection” 6 “specificaimy -“is “saving “theac 
you can't take a promissory note as full payment for the shares. A 
promissory note in law would be classed as property but that is 
disqualified property for these purposes of the person to whom the 
shares are being issued. 

Mr. Chairman: Shall section 23 carry? 


Section 23 agreed to. 
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Mr. Chairman: Shall sections 24 to 28 inclusive carry? 


We are going past what I believe is the right of first refusal in 
section 26. 


Mr. Renwick: I am happy up until section 28. 
Sections 24 °to 27, inclusive, agreed:to. 
On section 28: 


Mr. Se Renwick? ;* The="only.” “reason “is .~that “the <board: made 
pretty strong pitch on the guestion of subsidiaries being able to 
hold par shares of parent companies. I don't pretend to be an 
expert in the examples which they gave to us, but I would 
appreciate some comment because I have difficulty understanding the 
reason for it logically, plus the fact that I sense that there is 
some real merit in the position taken by the board of trade. 


‘Mr. Hebb: I have a couple of comments. One, I suppose a 
sort of superficial one, is on the main purpose that they alleged 
for this change, and that was a way to give shareholders a choice 
between dividend and capital gain treatment. 


My advice, from a tax specialist in my firm, is that under 
thes recent, pudgec,, —budget= resolution |) 54, “that: -atie LPeastevin 
connection with public corporations, that a shareholder dealing 
with an arm's length public ‘corporation no longer has a choice that 
he has capital gains treatment. I believe that takes away from this 
point at least so far as public corporations are concerned. 


I guess my other reaction is I just have never been persuaded 
and I have seen this comment in earlier briefs from the board of 
trade, that this change is one that is really needed in terms of 
providing flexibility. 


I could ask my colleague Maurice Coombs to speak a bit about 
the philosophy behind this section. 


EFS20 3a 2m. 


Mr. Coombs: Just conceptually, the idea of a subsidiary 
corporation holding shares with the parent, is in many instances, 
tantamount to the parent holding its own shares and in effect being 
able to trade in its own shares. The common law has “or a long time 
foumnmasonmithatekindtcofitraffiicking sbyeta wicorporation- sin stispown 
shares, and there are provisions specifically in this act which 
govern the circumstances in which a corporation can hold its own 
shares and describing what it has to do if it does. 


To) tal Vow wanlsubsidiary @toshold@its= parent's! shares «would iin 
effect allow you to get around the rules governing how the parent 
itself could hold its own shares. Except perhaps for some esoteric 
tax reasons and for the odd corporate reorganization, in my view 
there is no particular need for a subsidiary to be able to hold 
shareseunstits parent. On a practical: lbevelyathes possibility for 
abuse that might arise from permitting it outweighs any argument 
which you might make in that direction. 


Mr. Elston: Section 28 deals with holding shares and we 
are allowing the corporation in the new amendments to set up the 
special restrictive shares to hold their own shares for a period of 
up to two years. Should there be any exception provided in this 
section to allow them to hold those for a two year period in the 
meantime to allow them to proceed with that? We have two sections 
which provide them with exceptions where they can hold their own 
sharess--Should there be 4 third. exception so they, can det into 
sections 42 and 44? 


Mr. sCOOMDS: seThe. .feeling.~.isSer that wa Ss. «NOt wa necessary 
extension. In fact, the provisions for allowing a corporation to 
hold its own shares for up to two years for national energy program 
purposes is. the grant of . an. exceptional ..right.to NEP type 
corporations. I would feel uncomfortable about extending it further 
than necessary. For NEP purposes, allowing the corporation itself 
to do ditSd's; Is thank edoodd enough ro ite edo sfuntheriyis Ftoe Give 
flexibility that is not really needed. 


Mr. Elston: What I was really saying is we would then put 
in the exceptions in that particular section and they would only 
deal with the NEP provisions. There would not be an extension 
beyond that I would presume. I mean it would be under those 
circumstances. I do not know why else anyone would want to take 
advantage of it. 


Mr», Coombs: ~dakthink -théegyphibosophy sel a-ams trying Sto wou 
forward is that you want to give something to corporations to 
assist them for NEP, but you want to give them as little as you can 
because what you are giving them is pretty exceptional. You want to 
keep it narrow and restricted unless somebody can demonstrate a 
need for it. 


Mr. Elston: All I guess I was saying was that we open the 
door here to allow the inclusion of those sections 42 and 44. That 
is the only thing. 

Mr. Coombs: I get your point, yes. 

Mr. Spensieri: As a matter of statutory interpretation, 
can a specific section override that general prohibition? I do not 
thinks its can qreabkhy.. 


Mr. Westlake: You may need a broadening of the lead in 
language such as, "except as is provided in section such and such." 


Mr. Elston: That is all I was commenting on. 

Mr... Hebb: Excuse come... Tt gl jam atollowang thats point, ee 
think the exception is already there. The first line of 28(1) says, 
"except as provided in section 29." 

Mr. Elston: Subsection 2, I guess. A, 


Mr. Hebb: And section 29. 


Mri.s.eLlston: Section..2 94. iThatee shiriohts, 
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Mr. Hebb: The NEP provision is an amendment to section 29. 


Mie Erstoned Thatmte wight. Okay «cl. wasm reading: «that, as 
Sectioni292)eands32eqrls apetogize: for-confusing it. 


Moe  Chagrman: sAnyaeother «comment with »~ regard». to..-section 
28? Shall section 28 carry? 


Section 28 agreed to. 
On section 29: 


Mrs) “ChairnansGgiMr 4 eMvecnebiiGmovesm thateesection:272914)- of 
the bill be struck out and the following be substituted therefor: 


"(4)s* A.-corporation may, for the. purpose of assisting the 
corporation or any of its affiliates or associates to qualify under 
any. prescribed sact sof): Canadal orm a> province’ sor. ordinance jof <a 
territory to receive licences, permits, grants, payments or other 
benefits by reason of attaining or maintaining a specified level of 
Canadian ownership or control, hold shares in itself that, 


"(a) are not restricted for the purpose of assisting the 
corporation or any of its affiliates or associates to so qualify; or 


"(b) are shares into which shares held under clause (a) were 
converted by the corporation that are restricted for the purpose of 
ascisting Mathers copnporationn to iso «qualify sand that. were» not 
previously held by the corporation. 


"(5) A corporation shall not transfer shares held under 
subsection 4 to any person unless the corporation is satisfied, on 
reasonable grounds, that the ownership of the shares as a result of 
the transfer would assist the corporation or any of its affiliates 
Or associates to achieve the purpose set out in subsection 4. 


"(6) Where shares held under subsection 4 are transferred by 
SE COLPMPOLOLION, esupSsect rons 625 (1), (3)i, (4), oy and. (6).7 .-elause 
126(3)(c) and subsection 129(1) apply with such modifications as 
the circumstances require, in respect of the transfer as if the 
transfer were an issue. 


"(7) No tranfer of shares by a corporation shall be void or 
voidable solely because the transfer is in contravention of 
subsection 5. 


“COht At -corporation Mholdingyiain thes capacity of ‘a ~wegal 
representative,. shares in itself or in its holding body corporate 
Or) -a> subsidramnabody wcorporate «ofmanicorporationyihelaing, sain. the 
capacity of a legal representative, shares of the corporation shall 
not vote or permit those shares to be voted unless the corporation 
Or subsidiary body corporate, as the case may be, 


Coy pea 1 O20 Su sO Cie SNAG GREeL TY susich CaeeCaDaCLUY waOlge a> bel eGo 
representative; and 


"(b) has complied with section 48 of the Securities Act where 
that section is applicable." 
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Mr. Renwick: The discussion we had yesterday with Mr. 
Coombs satisfies me with respect to this proposed amendment. 
Mr. Chairman: Are there any other comments with respect 
to Mr. Mitchell's amendment? Shall the amendment of section 29(4) 
carry? 


Motion agreed to. 


Mrs Chairman: Shall” .section 29 LT tS, “Envirety, as 
amended, carry? 


Section 29, as amended, agreed to. 
Onuseckionwsd: 


Mr. Chairman: Any comments? I notice the board of trade 
in their comments refer to sections 28 and 30 on the same page. 


Mr. Renwick: That is really the same point we discussed 
earlier, as I understand it. 


Mr. Chairman: Shall section 30 carry? 
Section 30 agreed to. 
12 :8068%m? 


Mr. Chairman: Any comments on sections ol to 34, 
inclusive? 


Mr. Renwick: Oh, just a facetious remark about 34. It is 
always interesting to see that the corporate world manages to get 
class actions before anybody else does. We argue and fight for 
years and years for class actions and then we get a bill like this 
with a class action embedded in it and we get a long study by the 
law reform commission of the problems involved in this. 


Mr. Chairman: Are there any other comments with regard to 
section-- 


Mr. Renwick: One of these days we may, in fact, have a 
class action. 


Mr. Chairman: Are there any other comments with regard to 
section, 31° to: 34, “inclusive? "Shall “sections 93) to. 34) inclusive 
Carry ? 

Sections 31 to 34, inclusive, agreed to. 


On section 35: 


Mr. Chairman: Mr. Mitchell moves that section. 351) o£ 
the bill be struck out and the following substituted therefor: 


"(1) Upon a purchase, redemption or other acquisition by a 
corporation? undér? Section 30%! 3195 3252400 or 183. orc bauseic246 (3) Cea 
of shares or fractions thereof issued by it, the corporation shall 


ZS 


deduct from the stated capital account maintained for the class or 
series of shares, of which the shares purchased, redeemed or 
otherwise: facgquireds-form valopart, “an  amountsd4equalecto, the: )result 
obtained s by. imultipiyings thewstated capitaliiwtvithe shares, ofthat 
class or series by the number of shares of that class or series or 
fractions thereof purchased, redeemed or otherwise acquired, 
divided by the number of issued shares of that class or series 
immediately before the purchase, redemption or other acquisition." 


Mr. Mitchell further moves that section 35(7) of the bill be 
Struck out and the following substituted therefor: 


“(7) “Por “the -purposes'-of /thi's ‘section, 


"(a) a corporation holding shares in itself as permitted by 
Subsections 29(1) and (2) shall be deemed not to have purchased, 
redeemed or otherwise acquired the shares; and 


mMD)iera eOrporaticCm4 hnoldingqmeshares inveitsel firanderiiclause 
29(4) (a) shall be deemed not to have purchased, redeemed or 
otherwise acquired the shares at the time they were acquired, but, 


"(i) any of those shares that are held by the corporation at 
the expiration of two years, and 


Uliiy \Rany. eishares’ “intoyiwhichiaany “of ysthoseswsharesm:were 
converted by the corporation and held under clause 29(4)(b) that 
are held by the corporation at the expiration of two years after 
the shares from which they were converted were acquired, 


"Shall be deemed to have been acquired at the expiration of 
the two years." 


Any comments with regard to Mr. Mitchell's amendment? Any 
other comments? If not, shall Mr. Mitchell's amendment carry? 


Motion agreed to. 


Mr. Chairman: Shall section 35--I draw your attention to 
35(6) in the board of trade's comments. Does anybody wish to follow 
up with the board of trade's comments? Shall the question be put on 
section 35, as amended? 


Mixeaee ebb: Mr./ Chairman, philosophically it is the same 
Matter that we were discussing a moment ago in reference to 
sections 28 and 30, and I guess I would oppose it for the same 
reason that it is somewhat incestuous. 


T°guess they start with the position that under the statute 
when a company purchases its own shares they are either cancelled 
or they are restored to the status of unissued shares. In other 
words, the act does not recognize the concept of treasury shares, 
that concept, by the way, being the one we discussed in connection 
with “NEP -in this’ limited circumstance. ) They are saying the’ act 
doesn't recognize the concept of treasury shares in the US sense, 
that is, the shares come back to the company and are considered to 
be outstanding and those very same shares may subsequently be 
reissued. 
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They are saying since the shares are not outstanding in the 
hands of the company, the company cannot use them as collateral for 
financing purposes. Therefore, if a wholly owned subsidiary of the 
company were to be permitted to hold those shares, then that wholly 
owned subsidiary could use the shares, provide the shares, in 
supportoscof sthereparent > companyés? financings Todomenteit amcisnas. 
another aspect of this problem that I would refer to as incest 
between the subSidiary and the parent. I think the philosophical 
reasons for opposing it are those that Mr. Coombs discussed a few 
minutes .ago.'oThatsis "aospolicyeciissue otoretyou,! butdteertammiy the 
thrust of this act is against a parent company holding its own 
shares or, similarly, subsidaries holding shares of parents. It has 
a long history in common law. 


Is there anything else you could add to that, Mr. Coombs? 
Mr. CoombseNo. “igthinkGehatwist taner 


Mr»shHebb: eit rquess @-theisaother6(thingsitaycoudd ~ayans what 
they are really suggesting here is something to work around a broad 
thrust of the act that is reflected in those other sections. If you 
were to reject the conceptual or philosophical position that we 
have been suggesting to you now, you wouldn't take this suggestion. 
You would draft the thing in a much more fundamental way and you 
would remove the restrictions about a corporation holding its own 
shares. You would permit a corporation to hold its own shares and 
permit subsidiaries to hold the shares of the parent and you would 
go a longy distance in> the “other directions This is ‘sort (of an 
attempt to tinker with the existing act to work against the 
prevailing philosophy in order to provide some relief of the 
prevailing philosophy. 


MreceEistons tit ceowowkdst bejaconsistent whi }@weisthaad adopred 
their philosophy from earlier times, so it may be that their 
comments are made in that light. 


Mr. Chairman: My attention has been distracted with 
regard to amendments coming up. 


Section 35, aS amended, agreed to. 


Mr. Chairman: At this point, Mr. Renwick, may I deal with 
the one amendment of yours that doesn't refer to a particular 
section? Might I ask where you would like that? 


Mr. Renwick: I thought we might put that in at some point 
when the going was tough. 


11:40 a.m 


Mr. Chairman: When everybody was going to sleep, was that 


it? When would you propose that that be, or would you like to 
spring that upon us? “aE 


Mr. ‘Renwick?® iD iesort/sofis shuffileducrt sintot imyordeck ‘rhere: 
Perhaps when I come across that, it will coincide with the time. I 
wanted to make sure Mickey Hennessy was here. 
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Mr awe bsetone ~The gnextettime.. when swe ugoo.ifrom= section +6 
through 27 and ask for them to be passed, he may slip it in on us. 


Mee Chairman: You..will- make sure ‘that. the. chair does. not 
forget? 


Mr. Renwick: I will do my very best to. 


Mr. Chairman: Are we now prepared to deal with section 
20? If we go. back. to. section 20; we have Mr. Renwick's. This is not 
entitled on the top "Mitchell." Perhaps you people would put Mr. 
Mitchell's name at the top of it so we can distinguish between his 
amendment and Mr. Renwick's. Mr. Mitchell. 


On section 20: 


MrevaMatchell <2) Uuste as s:aneipreanble,.<ic Mr. )iChairman, as 1 
mentioned earlier, part of this amendment has come about because of 
some concerns expressed by Mr. Renwick earlier. 


Mr. Chairman: Mr. Mitchell moves that the following 
Grausemiic) mebemeaddedato- usection a:20 (d)siee" tol psa. ccsubsidiary- --body 
SOrporaces OL ethers corporation, sand ‘that clauses. (ec) and (d)- -be 
renumbered as (d) and (e). 


Mr. Mitchell further moves that clauses (c)and (d) of section 
20(2) be deleted. 


He further moves that the words "except directors and senior 
officers" be inserted after the word "employees" in the first line 
of clause (e) of subsection 2, and that clause (e) be renumbered as 
etausentc):: 


MrebaRenwi ck: ¢plastake wit) thateswhat. yvoussahave, sdones as. to 
eliminate the insolvency test. Is that right? 


Mie Wellices Perhaps. 1+ could rexplain at ~a. bit-for- (you; .if 
VYoueelookwmatn=the: existing. :provisions; 7°20 (2) (c)avrandr (d)eriiciyou 
delete clause (c) with respect to assistance to its holding body 
corporate, that then is covered off by the insolvency test because, 
Moeewerrect, a 2UCL) (aja .cOVeLrS, it because glu, is assistance "to fa 
shareholder. Then we have moved (d), a subsidiary body corporate, 
up above into subsection 1, again making it subject to the solvency 
test./ 


We have not moved (a) or (b) of subsection 2 because I think 
they are legitimately there without the solvency test. With respect 
to loans to employees, we just tightened it up. We have not added 
the solvency test to that, but we have said that you cannot loan 
money to directors or senior officers for housing unless you make 
the solvency test in effect, but to other employees, yes. 


Mr. Mitchell: My own understanding is that in the case of 
employees, for a great many businesses today in _ relocation 
allowances.and so. on this.is.a normal procedure in.their business 
that they do. That is why employees have been left, but we have 
exempted directors and senior officers. 
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Mr. Renwick: I am not going to move my amendment. I want 
to” put” thie way: Ll. would-be Quite “Napey «26 ures = section 
corresponded to the section in the Canada Business Corporations 
Act. That would solve my problems. They were simply confusing 
drafting problems. 


If I have whatever section it is in the Canada Business 
Corporations Act, it seemed to me to deal in a very straightforward 
way with each of the problems I have. I could not understand why we 
had to depart from it, particularly when you use the same format in 
sections 30, 31 and 32. In the Canada Business Corporations Act, as 
I understand it, the first subsection simply is the prohibition, 
which is fine. Secondly, the question of the guarantee, the 
prohibition against guarantees, is fine. Thirdly, they put in the 
solvency test.” I will skip ‘subsection’ 4 as “1tis not” important. 
Notwithstanding 1 and 2--they do not eliminate 3, the solvency 
test--they then give the permitted loans. 


Mr. Westlake: There may be an error in discussion here. 
It seems to me that the Canada Business Corporations Act provision 
is’ ‘identical to’ ~section’ "20°"as it 1S "proposed, ].untess-* 1 2am 
misreading it. Section 42 is the relevant section of the CBCA. 


Interjections. 

Mr. Westlake: For the Dickerson draft. I am sorry. 
Mr. Renwick: Which one have I got? 

Interjection: You have the Dickerson draft. 

Mr. Renwick: Well, wart till 2} get°my copy of Lu, 


Mr. Hebb: We have the first draft of this section, which 
Ottawa started from and it got changed around somewhat. 


Mr. Renwick: Then I will have to move my amendment. 


Mr “Hebb:” In fact,-"as” 1 understand . 1c, 7 stiis sectron i 
Ontario is both in substance and in format virtually identical with 
the present federal provision. 


Mr. Renwick: I was incorrect. I now have section 42 of 
the Canada Business Corporations Act in front of me. It is subject 
to the flaws of permitting the permitted loans and guarantees under 
Subsection 2 to be made in circumstances which would render the 
company unable to pay its liabilities as they become due. 


The argument can be made, "Well, no company would do that." I 
do’ not’ think” that “is “an “appropriate argument in aa  busiiess 
corporations act. Therefore, I read it that the exception at the 
opening words of section 42(1), that is, "except as permitted under 
Subsection 2;\\\\\permits a corporation to make the permitted loans 
for guarantees‘ under subsection 2, even if the effect would be that 
they had reasonable grounds of believing that they would be 
insolvent. 


I do not intend to persist in the argument, but that was the 


a 


problem which I saw. I thought it could be solved very easily by 
simply putting, as was the case in section 30, the provision with 
respect “Cos the minsolvency stest in’ ap separate “subsection; “as they 
have done in section 30 and as they haved done again in section 31 
and in other sections, and making the permitted loans subject to 
that particular sinsolvency test.- it: would: not Salterwanything,/ “but 
LtTaWwouldsclanriy eit. 


Mr. “Westlake: May I: add one-point for the assistance of 
the committee? There are two branches to the solvency test as the 
section is now drafted. Paragraphs (c) and (d), namely, inability 
to meet liabilities as they become due. But the more dificult one 
for the practitioner and the corporate businessman is the second 
test, and that is the realizable value of the corporation's assets. 
That is a fairly subjective matter at any given point in time, 
unless you have an up to date valuation of the company's assets, 
and it is sometimes difficult to make that judgement. 


That accounts, I think, for the philosophy behind the CBCA in 
making fairly liberal exceptions to the general solvency test, in 
Derit pei neerecogntvons-of the? «datificulty,.o£ i (determining 3 at, “any 
particular point in time what the realizable value is. 


Bese50 aims 


Mr. Renwick: Yes, that was the point made by the board in 
LoS SUpDmISSten storrus -sasewell d)p.1 srecognize.«that'=problem, but 
speaking simply in the very technical sense, the phraseology used 
in subsection 21 in fact takes the permitted loans and guarantees 
out of the purview of the insolvency test. That, I thought, was an 
improper result to follow. That is why I made the mistake of 
assuming the piece I had, which was out of the Dickerson report, 
solved the problem, but I am not thrown by that because, in fact, 
that is the way it is deait with in sections 30 and 31 and so on. 


All I wanted in my amendment was to separate clauses (c) and 
(ajo that.dse the insolvency® test portions’ of it, into a “Separate 
subsection and to provide that the permitted loans under subection 
aZevoulakbecsubyect«stol the provisions ofethe solvency: test. That 
was all I wanted to accomplish. 


I recognize the points which Mr. Mitchell has made in his 
amendment. I don't think they touch upon the particular point. As 
far as I am concerned, if you wish to put Mr. Mitchell's amendment, 
I would then move my amendment. 


Mr. Chairman: Any other comments Onenein. Mitchell's 
amendment to section 20? 


MrooSpensieris) Qualifying « the “word: «“employees" “bys addang 
the exception for the directors and senior officers does not really 
cure @ithebs situet lon ehines aaicclosely-held’ ». corporation’ -wherew ‘the 
directors and the senior officers could also have family members as 
employees and, therefore, could easily guarantee loans for these 
family members and thereby defeat--later when the guarantee 1s 
called upon--creditors and other people who would be looking to the 
corporation for funds. It seems to me it doesn't really go a long 
way towards rectifying the problem. 


Mr. Westlake: Mr. Spensieri, there are two prohibitions. 
There is giving financial assistance to a class of people in 
paragraph ar namely, "shareholders, directors, officers or 
employees." The second prohibition is in paragraph b, which is to 
any person in the world for the purpose of purchaSing shares. I 
think the kind of concern you are reflecting upon would be, Say, 
Guaranteeing the loan of an employee's wife or something like that. 
That. would not .be prohibited. soy es chien sec. Lon. Lite AY i. De 
questionable, from a corporate point of view, whether it is a 
legitimate thing to do, but it would not be prohibited unless it 
was for the purpose of her buying shares in the company. 


Mr... SpensierbnoqJAll die QM s.SayingG BLS side fevernythingsy were 
under the purview of a solvency test, such as Mr. Renwick suggests, 
then I think we would avoid any possibility of any-- 


Mr. Westlake: You have to go back then to the concept of 
the directors and their obligations to act in the best interest of 
the corporation. This whole section is a limitation on what is 
arguably now unfettered discretion on the part of the directors to 
lend but it would still, in certain circumstances, be improper. So 
this is a narrowing of what would otherwise be the scope of the act 
if this were not here. I think to suggest a further narrowing of it 
would probably reap some unintended results as well. 


I am not sure, for example, about the motion that is on the 
table here by Mr. Mitchell. In effect, that would move the 
subsidiary body corporate up to become part of subsection 1 so that 
ite;wouldr bere Prohibited «fore anys, Conporation «toed ive 4-Linmencial 
assistance directly or indirectly, and that includes a guarantee, 
for example, if there is any question of solvency. 


That means that it would be prohibited for a corporation to 
give any guarantee to a bank of its own subsidiary company, wholly 
owned or otherwise, if there were any question of solvency, and 
that ‘ds awidLrificubtctest ton applysracicanyvigivenhwoimet lin ttime. 2 
think Mr. Knight, representing the accounting profession, would 
speak to the difficulty of ascertaining in paragraph d, as the 
board of trade and I have emphasized before, what the realizable 
value is at any particular moment. Yet it is a very common 
corporate financing practice to have companies guaranteeing 
indebtedness of subSidiaries to banks and others, and vice versa. 


MrawChanmman. You j:sardi .customary? ) orhe obtensm 2rs 7) iste sno 
almost always? 


Mr. Westlake: I do not think that is an overstatement. 


Mr. Coombs: One comment that I would like to suggest to 
the committee is the paragraphs (a), (b) and (e) in subsection 2 of 
section’ ' 20«.of). thes, billjoa phe you. weresetolh subject)..thosesoto. «the 
solvency test, as I think Mr. Renwick's amendment would do--is that 


WV RCO rrectipascs 34.7 


Mr. Renwick: Yes. 


Mr. Coombs: mou, iwould, in effect, put an insolvent 
corporation in the position where it could not work its way out of 


at 


its insolvency. It would have grave difficulty, for example, if it 
were the kind of corporation that does have to move its employees 
around the country and subsidize their housing, keeping those 
employees. 


If its business were the business of lending money, the only 
Wayieut ISstgoing tommake: turther » profits; to work «mtsowayrnout of 
imsolvency sisatoecontinveritomlend money,’ it “<ishgoing tosthave to 
suspend its business. If you cannot pay persons who make 
expenditures on behalf of the company in order to enhance its 
business position when you are insolvent, it means people are going 
to. stop: doing things. for you unless. they get cash on the line 
before they do them. 


Mr. Spensieri: Or inject more (inaudible). 


Mr. Coombs: You must bear in mind that you are dealing 
Wittieamprovisiony thatwasanot just. going’ to apply to smalli private 
companies where there is all sorts of jiggery-pokery that can be 
Garriedsmeonwernis! 1s. going ito Capply to? larger corporationss which 
employ members of the public who are not connected with them in 
other ways. You are dealing with the whole business community in 
this area and if you make it too difficult to operate in awkward 
Circumstances under this act people simply are not going to use 
this act, they will go under some other corporation statute. 


Mr. Renwick: I am certainly pleased that we are having a 
discussion because at least it points up the fact that it was 
intended that the permitted loans be exceptions to the solvency 
Cao ee menace Se wiat) “thes DOSTtLOne 1s, then wt sstii Vseems to 
me--and yesterday when I raised the matter I indicated that the 
example I used with respect to the lending of money for the purpose 
of buying a home was only one of the examples that was there, and 
that seemed to me to be anomalous, that they should be lending 
money for their employees to buy homes if that could be done in 
contravention of the solvency test. 


Lathinked«: isefainetotsayythateMn. Wells's position onxzit.was 
eampiy vthateithey., would. notv.do.it .anyway,.so,.iAt mreally..does not 
Matter going through all the problems excepting that particular one 
out of the tests, and you are telling me that (a), (b) and (e) are 
necessary. 


hire ecoonbs-= The sort of “thing ¢vou would’ face pundere “ey, 
Sir, isvthereeare ca numbertiofy large. corporations, as’ I say, that do 
move their employees around the country from time to time. I can 
think of several. 


Mr. Renwick: I can understand that. 


Mr. Coombs: It is simply not possible for them to send an 
employee to Calgary or to Toronto or to Vancouver and not help him 
with his housing costs. If every time they are going to make a loan 
of $50,000 or something to some employee to finance that, they have 
to go through an assessment of the realizable value of their 
assets-- 
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Mr. Renwick: All right. I hear what you are saying. What 
you are saying is that it is contemplated that they may make the 
loans or give the financial assistance by means of loans guarantees 
or otherwise under section 20(2), regardless of the solvency test. 
I think that is what you are saying. 


Mr. Coombs: That is my view, Sir. 


Mr. Hebb: The ministry, of course, is proposing to reduce 
the ambit of that exception by taking away the directors and senior 
officers taking advantage-- 


Mr. Renwick: Yes, I know. Therefore, in the light of this 
discussion, I would be interested in hearing from Mr. Howard or Mr. 
Wells why they want to do that. I do not particularly mind having 
Clause 82612) {c)} deleted. I think I understand the argument 
sufficrently well that’ Dniwilivaccept  reulande@n “wabiomoce, put tie 
amendment. 


Posno0n 


Mri Westlake? Sot °thatv- iti is Stiulbly “understand Peby isthe 
committee, the consequences of deleting clause (c), which I come 
back “to, "is that’ yous then’ tall into the ambit Yotaithe epronitoveron 
against any loans to shareholders for any purpose, or any financial 
assistance, and that includes guarantees. I am not speaking just of 
loans here. 


Mr. Renwick: I understand. 


Mr. Westlake: So that any Subsidiary company, if there is 
any question of solvency of that particular subsidiary company, and 
the difficulties of solvency we have discussed, it cannot issue any 
Guarantee to its parent company's bankers, for example. 


When you have a complicated corporate group, take a notorious 
one, the Massey-Ferguson one being a recent example, where solvency 
I am sure was very much at issue, that would mean that in each of 
the transactions that would be contemplated in reorganization of 
that company, the ability of any of those subsidiaries to guarantee 
the parent--if there was any question as to their solvency--would 
be eliminated. Or the penalty later on in the act is that the 


directors are personally liable for loans made in contravention of 
this section. 


It is a fairly severe stricture we are doing in tinkering 
with the integrity of the system, which has worked reasonably well. 
I have not seen the abuses of it. Perhaps I do not see it from that 
Side. I see it more from the creative necessity side of it, where 
bankers and others are looking for available collateral, and if you 
have a significant subsidiary company one of the things they would 
be looking to would be the guarantee of that subsidiary company, 
for whatever it is worth. It may not be worth much if that company 
is itself insolvent, but they are certainly going to want to get a 
plaster on everything that they can get. 


If I could just make a general comment about the question of 
uniformity with the Canada Business Corporations Act, when we spend 
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endless hours debating these sections--and we had these kinds of 
discussions very much in our own Canadian bar committee on these, 
and spent many more hours than we are spending here--in the final 
analysis, when we could not find a compelling reason to make a 
Change, we opted for uniformity and fell back to the position of 
why differ from the CBCA, and unless people are aware of specific 
abuses that have resulted or indeed amendments that are proposed to 
the CBCA, as a result of proven difficulties with that statute, we 
opted for consistency. I would like the committee to consider doing 
SO unechis context. 


Mr. MacQuarrie: Has any consultation taken place with the 
Ministry of Consumer and Corporate Affairs in Ottawa, relating to 
proposed amendments to the Canadian Business Corporations Act? 
Those acts are under constant review, and it could well be that 
some amendments are contemplated or in the mill, and we know that 
the ones dealing with the energy policy are. Are there others? How 
consistent is our consultation with them? 


MiseiOwWwaALorem lie fam 1 CONLINUOUS™ touch. with amy opposite 
number in Ottawa, Fred Sparling, and he has had copies of each of 
ourr revised bbilis, *Prineludingsithise Latest: one, «and . the - only 
amendments he iS proposing at the moment as far as I know, 
according to my conversation with him, are those related to the 
NEP. There is no suspicion that he proposes to amend section 20. 


MraiaU MacOuarrie:s e030 wouldsvhategsto ssee fuse  golngs-through 
something in the interest of uniformity and then have them come out 
tomorrow with something else. 


Mr. Mitchell: There is constant conversation and 
discussion going on, Mr. MacQuarrie. 


Mirnerennront: Mr. Chairman ,;s #-OUne 4 Committees: did Pe lrookn wat 
section 20 in the various versions of the bill. I think we would 
support Mr. Westlake's comments. I am troubled by Mr. Mitchell's 
amendment. Like Mr. Westlake, I think the system has worked well. I 
am not aware of any significant abuses of it. Our committee likes 
the bill as drafted. 


Mr. Mitchell: I have been discussing our amendment, and 
if Mr. Renwick is happy with the explanations that have been given, 
perhaps there is no need for the amendments we are proposing. 


Mr. Renwick: Perhaps we would put y Lie a little 
aifferently. I don't think your amendment spoke to the matters that 
were of concern to me, but I am prepared not to place my amendment 
if you are prepared to withdraw yours. 


MriweemMa rene li: FIle sossmove. . JMréi22Chairman,,.’ I owithdrawy-our 
amendment. 


MndoRenwack: sl “havezssoniys onessother ¢ comment: alatguess I 
Specasiea lin dawectayitt toler wiknight+e@inijethe «brieietimed weoshave 
been looking at this bill it is interesting the number of comments 
that have been raised on that very question of clause 20(1)(d). Yet 
the institute yesterday made no comment about it that I recall. It 
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is a significantly difficwbtaclause: -forsanybodysstargquancriy pet 
would think. 


MraoKnighty Yess [ditaG¥s sdlificubt toy quaneut yeggeurr Sf stern 
it is a sensible test. 


Mr.o vtRenwicksi2You sdomerSomirom), the h.pointiy ofvaviewdcohsyour 
profession it has a meaning and it is possible to apply the test. 


Mri. Bnignt: dethpnkes terse 


Mr. Renwick: That is interesting. The board of trade was 
concerned, and Mr. Westlake expressed-- 


Mr. Westlake: I don't have a better test. Bear in that 
mind that that test of realizable value pervades a number of 
sections of the act including the ability to pay dividends to 
redeem shares and other similar sections where generally speaking . 
the solvency test is carried through. 


Mr.o Knight: Sic wouldsd like .tolimake: onel obhersOcommentaua 
notice there is one inconsistency between 20(1)(d) and the CBC Act. 
ILvdon't .know, s1i> isis *intentronadliyor wnoteminea(ajei ofsgtheseacamce, 
the words are "the realizable value of the corporation's assets, 
excluding the amount of any financial assistance in the form of a 
loan and in the form of assets pledged or encumbered to secure a 
guarantee." I think I understand those words. I am not sure I fully 
understand why they have been left out of Bill 6. 


Mr. Hebb: I don't think they have been Left (out of “Bale 
6. There is an alternative wording. Bill 6, if I am reading this 
correctly, has substituted the phrase, "in the form of any secured 
guarantee," for the words, "in the form of assets pledged or 
encumbered to secure a guarantee." 


Mri.) HowardsesMnscuKnighty oI ‘ameesorrny tyousiwereinotemMawareaior 
this. The change was introduced in 20(1)(d) at the reguest of the 
board of trade. I will read the comment I received from the board 
of trade which prompted the change. "The asset coverage test set 
out in subsection 20(1)(d) is identical to its counterpart in the 
Canada Business Corporations Act and, in at least one instance, is 
unworkable." 
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PTI the instance of a non-wholly-owned subsidiary 
Guaranteeing the indebtedness of its parent and giving floating 
Charge security therefor, the test cannot be met as, regardless of 
the amount of the guarantee, the floating charge security given in 
Support thereof would, in effect, encumber all of the assets of the 
corporations: 


"This problem has been encountered under section 42 of the 
Canada Business Corporations Act in bank financings of corporate 
groups. Perhaps one way of remedying the problem would be to revise 
Subsection 20(1)(d) to exclude from the realizable value of a 
corporation's assets the amount of any secured guarantee instead of 
excluding assets pledged or encumbered to secure a guarantee." 











So in attempting to accommodate that suggestion, we made that 
change. But you are the expert in this area. It probably means more 
to you than it does to others. 


Me,no Kmatghte, Othersy aresdmorey!) expert:sathant?cme sonbut!ent 
understand the concern and I think your point is well taken. 


Mr. Chairman: Any other comments with regard to section 
20? Shall section 20 as unamended carry? 


Section 20 agreed to. 


Mruem Chairman saySectionsmr3675 ton! 41 inclusive?.-ane there «'any 
comments? Shall sections 36 to 41 inclusive carry? 


Sections 36 to 41, inclusive, agreed to. 
On section 42: 


MiserMiptchel iss pBeforesaul gipresent: otheyemotion, /IecwouldywalLike 
to draw to the attention of the members of the committee to 
subsection 3, which is the final one. We propose, and the change is 
Minimal in there, and perhaps members of the committee might write 
in the change we are proposing there so that when I read the 
motion, I can read the motion completely. 


Three will read: "Except as prescribed, nothing in subsection 
Zaraubhoruzes ~ay corporation, .to limit: the. .number’, of. shares. of,.the 
corporation that may be owned by any person"--and here is the 
change--"unless such ownership might adversely affect the ability 
orasthe |-corporation; or -any 4.0f .its),affiliates,; or,.. associates..to 
achieve the purpose set out in clauses 2(a), (b), (c) or (d)." 


Mr. Chairman: Excuse me, Mr. Mitchell, you intend to put-- 


MrieneMitchell: Leajust swish @athe eEccommitteen! members] to 
correct it because that is the way it will be put. 


Mr. Chairman: You are going to delete thereafter, after 
the word "person" in line four-- 


Mr. Mitchell: "Whose ownership of the shares does not," 
will be replaced by, "unless such ownership might adversely affect 
tiemabiiicy of themcorporation,. i fand iso’ onl ‘think <cChati isi correct 
and I-think»that is supported. Mr. Hebb, is that-- 


Mr. Hebb: That is correct. 


Mr. Westlake: You are deleting the words "whose ownership 
otenthemehares mdoesr-not"s andisa putting. im the words “"unless- such 
ownership might"? 


Mr. Mitchell: That is right. 


Mr. .Chairman: Mr. Mitchell moves. that section 42 of the 
bill be struck out and the following substituted therefor: 


"42--(1) A corporation shall not impose restrictions on the 
issue, transfer or ownership of shares of any class or series 


except such restrictions as are authorized by its articles. 


"(2) A corporation that has imposed restrictions on the 
issue, transfer or ownership of its shares of any class or series 
shall’ notsofferitany ico? itsi@shares tomthe pupticwzunless the 
restrictions are necessary, 


"(a) by or under any act of Canada or Ontario as a condition 
to the obtaining, holding or renewal of authority to engage in any 
activity necessary to its undertaking; 


"(b) for the purpose of achieving or preserving its status as 
a Canadian corporation for the purpose of any act of Canada or 
Ontario; . 


"(cy to" Limit. to" aespecifred 4level».the-awnershipweot. its 
Shares by any person for the purpose of assisting the corporation 
or any of its affiliates or associates to qualify under the 
Securities Act or similar legislation of a province or a territory 
to obtain, hold or renew registration as a dealer or to qualify for 
membership in a stock exchange in Ontario, recognized as such by 
the commission; or 


"(d) to attain or to maintain a specified level of Canadian 
ownership or control for the purpose of assisting the corporation 
or any of its affiliates or associates to qualify to receive 
licenses, permits, grants, payments or other benefits under any 
prescribed act of Canada or a province or ordnance of a territory. 


"(3) Except as prescribed, nothing in subsection 2 authorizes 
a corporation to limit the number of shares of the corporation that 
may be owned by any person unless such ownership might adversely 
affect. they ability.of the corporation or any, .oOf -1ts. afflil tates sar 
associates to achieve a purpose set out in clause (2) (a), (b), (c) 
OPTI lis 


Mro-—MacOuanriie: SaMr. Chairman, I have some difficulty 
understanding the implications of subsection 2 where we have a 
corporation imposing restrictions on the issue of a class or series 
of shares and then it goes on to say it "Shall not offer any of its 
shares." Now one class or series has restrictions attached to them, 
why should the corporation be prohibited from offering another 
class without restriction to the public? 


Mr. Mitchell: If I might first point out that these are 
in line with the national energy policy. In fact, I think they are 
duplicates. Are they not, Mr. Howard? 


Mr... "Howards -:Yes, . rexcepiss lsrdo not siknowe +O. wists art. Von 
subsection 2 you are referring. For example, Mr. MacQuarrie, 
Subsection 2(a) and (b) are just lifted from the present act. 


Mr. MacQuarrie: There is a blanket prohibition again the 
issuance, transfer or ownership against the offer of any and all 
shares in the company, whether they are subject to restrictions or 
not. 


Mr. Renwick: What you are saying is--just so I make sure 





I understand it--you are saying the prohibition should be, "shall 
not, OLterrany of .such shares." 


Mr. MacQuarrie: That would seem to be the-- 
Mr. Renwick: Is that the-- 


Mr ee Coombs tn» Ifisis might .comment,.on..that;.-Mr. MacQuarrie, 
the philosophy that you are referring to, and it really is a matter 
Ore Pallosophy or policy,- is that. a public offering’ ‘corporation 
ought not to have both a series or class of shares being offered to 
the public in the matter and at the same time have a separate class 
of; shares which are restricted, which are not available for 
ownership by the public. 


Mywinterpretation ofr uthat-iphi osophy isa’ corporation, 2f Zt 
is a public offering corporation, should be wholly public offering. 
There should not be some special class of shares which might carry 
special or preferential out of good rights which are withheld from 
the public and, in fact, the directors can ensure never: reach the 
hands of the public. 


The potential, for example, for preventing takeover offers in 
what might otherwise be perfectly proper in appropriate 
circumstances which might well be beneficial to the holders of the 
Shares. Those takeover offers would be precluded if you were able 
co. have iithis “special class of shares sitting in the hands of 
management. 
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Mr. MacQuarrie: But then we have paragraph one of this 
section which says that really you can have restrictions on a class 
or series of shares. In other words, the act permits the issuance 
of more than one class of shares, one of which might have 
BeseErictions on; .t.<..Then..we ,.come.down.to,r the;,public offering 
section and I can see some merit in your explanation of a public 
offering or a company going public, but it seems to me that if they 
are attaching restrictions to a class of shares, I certainly think 
that the public should be made aware of those. These are 
restrictions in this case that are consistent with the national 
energy program but, at the same time, I do not see why a company 
which is otherwise complying with all of the regulations and the 
laws should be prohibited from offering unfettered class of shares 
rOethe public. 


MreeeGOombpsS:;.-All I «can (do. is “to “reiterate” the ‘policy 1 
have just tried to describe. If the corporation does not wish to go 
the public capital markets, it can put-any restriction it wishes 
within whatever limits the law will impose, any restriction it 
wishes on the issue, transfer or ownership of its shares. Once, 
however, a corporation decides that it is going to the capital 
markets, -then,. aS a-matter. of corporate principle as opposed to 
securities law principle, as a matter of corporate principle it is 
inconsistent for that corporation to say we will go to the public 
but we will make sure the public can never have full ownership of 
this company, that we will, in effect, provide a ready remedy for 
management to perpetuate itself forever. 
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The corporation has to make up its mind when it wishes access 
to the public money whether it wishes to put itself fully in the 
public hands or whether it wishes to stay private. It must do one 
or the other, it cannot straddle the fence. 


Mr. Mitchell: As a further comment, Mr. MacQuarrie, just 
as a note, this was a recommendation of the bar committee and, in 
fact, was forwarded to the Ontario Securities Commission for 
approval. 


Mrii0 Howards? Mra “Chawrigan, Iie iam) sorry, I confused Mr. 
Mitchell. He was asking about an amendment Mr. Renwick requested 
and we were discussing that, but he got it mixed up with the 
current problem. It does not relate to the current problems> My 
apologies. 


Mr. Mitchell: No, my apologies. We were discussing some 
motions in advance of when we were supposed to. 


Mr. Chairman: Are there any other comments with regard to 
Mr. Mitchell's amendment of section 42? 


Mr. Mitchell: I had jumped ahead to section 45. 


| Mr. * Chairman:~-Mrs +-Renwvek’)° you” are-"satisfied- "with “Mra 
Mitchell's amendment to section 42? 


Mr.- Rehwick:%>Yes,-" P ‘am satisfied “with Cthat =*andeeir*an 
satisfied with Mr. Coombs' comment. 


Mr. Hebb: I just might make one comment, and that is that 
this approach that you are questioning is embodied in the present 
act. This does not represent a conceptual change in this act, it is 
a continuation of the present condition. 

Mr. ~-Mitchell:~ 1 “apologize “for “that confusion that-ea*+-gave 
you, too, Bob. I was jumping ahead. I have got so many papers here 
in front of me, and so many helpers. 

Mr. Chairman: Shall Mr. Mitchell's amendment carry? 

Motion agreed to. 

Section 42, as amended, agreed to. 


Section 43 agreed to. 


Mr. Chairman: Shall section 44 dealing with debt 
obligations carrying on from 43, as in the draft act carry? 


Section 44 agreed to. 
Mr... -Chairman:~ Is this’ wi6t @ an© opporttine  eimeyoPl2 $26>- p< new 
to break off and we will come in again with section 3(a) and Mr. 


Mitchell's amendment? 


Mr’. “Mitchel FP: “Yes; °* I might *’not mind” that-*because Stns “one 
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is a lengthy one and at this point there should be a little 
breather. 


Mr. Chairman: Well, .1f everybody could get here for a 
quorum, we can have him start reading and then you go out and make 
your phone calls and get coffee and so on, while he is reading. Mr. 
Elston please will not request a rereading. 


The committee recessed at 12:28 p.m. 
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LEGISLATURE OF ONTARIO 


STANDING COMMITTEE ON ADMINISTRATION OF JUSTICE 


Thursday, January.7;¥1982 


The committee resumed at 2:12 p.m. in committee room No. l. 
BUSINESS CORPORATIONS ACT 
(continued) 


Resuming consideration of Bill 6, An Act to revise the 
Business Corporations Act. 


Mrs *Chairman: Section 44. has: been carried. 


MusmirelstonsdaeMne. Chairman, sgloreaathe, informations o£; athe 
members, you might have noticed our companion, Mr. Breithaupt, is 
not with us today. He suffered an accident last night on his way to 
a candidates' meeting. He has four broken ribs and is currently in 
Strathroy Hospital. 


Mires Chairman: ¥avaheard pabouts) that, at -noon..He ewill. be back 
on the campaign trail Monday, and he was wearing his seatbelt. That 
is what I underatand 


Mroriistons: Iyunderstand thatetoo. 
Me PCunnindhans ak amit illing,in for him, so, watch out.. 


Mitte Matched airs Chairman;,eel = wold. Juiked athe, srecords £0 
show the committee mémbers express their concern. They are pleased 
nothing more serious has happened to him. 


Mu MaGhairmanensmWew lett. off cwith. .part..-LIT-A -«with. Mr. 
Mitchell moving a lengthy amendment. 


MraeChairmans Mr. \Mitchell moves that the bill be amended 
by adding thereto the following part: 


PART III-A 
Sale of Restricted Shares 


"44a.-(1) A corporation that has restrictions on the issue, 
transfer or ownership of its shares of any class or series in order 
to assist the corporation or any of its affiliates or associates to 
qualinayggunder starve iprescrabed, sacti sof e-Canadajforrtsaiz province! sor 
ordinance of a territory to receive licences, permits, grants, 
payments or other benefits by reason of attaining or maintaining a 
specified level of Canadian ownership or control may, for that 
purpose, under such conditions and after giving such notice as may 
be prescribed sell, as if it were the owner thereof, any of the 
restricted shares that are owned, or that the directors, in good 
faith, have determined may be owned contrary to the restrictions. 
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"(2). Where shares are to be sold by a corporation under 
subsection 1, the directors of the corporation shall select the 
shares. for sale in good faith and in Ja Manner that is not wuntairly 
prejudicial to and does not unfairly disregard the interests of the 
holders of the shares in the restricted class or series taken as a 
whole. 


"(3). Where shares are sold by a corporation under subsection 
1, the owner of the shares immediately prior to the sale shall by 
that sale be divested of his interest in the shares, and the person 
who, but for the sale, would be the registered holder of the shares 
Or a person who satisfies the corporation that, but for the sale, 
he could properly treated as the registered holder of the shares 
under section 66 shall, from the time of the sale, be entitled to 
receive only the net proceeds of the sale, together with any income 
earned thereon from the beginning of the month next following the 
date of the receipt by the corporation of the proceeds of the sale, 
less any taxes thereon and any costs of administration of a trust 
fund constituted under subsection 5 in relation thereto. 


"(4) 'Subsect'tons 66.472 (5)4anid--06)9 “apply Bingirespects of <the 
person who is entitled under subsection 3 to receive the proceeds 
of a sale of shares under subsection 1 as if the proceeds were a 
security and the person were a registered holder of the security. 


"(Sjisotethe “proceeds *oofs abvisale (by — a “corporation. wunaer 
subsect Yorn ~i Be constitutes ar trust Sfuncd™ In theme ceo leer 
corporation for the benefit of the person entitled under subsection 
3 to receive the proceeds of the sale, and any such trust fund may 
be commingled by the corporation with other trust funds and shall 
be invested in such manner as may be prescribed. 


"(6). Reasonable costs of adminstration of a trust fund 
referred to in subsection 5 may be deducted from the trust fund and 
any income earned thereon. 


"(7). Subject to this section, a corporation may transfer any 
trust fund referred to in subsection 5 and- the administration 
thereof to a trust company in Canada registered as such under the 
laws of Canada or a province, and the corporation is thereupon 
discharged of all further liability in respect of the trust fund. 


"(8). A receipt signed by a person entitled under subsection 
3 to receive the proceeds of a sale that constitute a trust fund 
under subsection 5 shall be a complete discharge of the corporation 
and of any trust company to which a trust fund is transferred under 
subsection 7 in respect of the trust fund and income earned thereon 
paid to the person. 


"(9). A trust fund described in subsection 5 together with 
any income earned thereon, less any taxes thereon and cost of 
administration, that has not been claimed by a person entitled 
under subsection 3 to receive the proceeds of a sale that 
constitute the trust fund for a period of 10 years after the date 
of the sale is forfeited to the crown." 


Mr. Chairman: Any comments? 
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Mme sRenwick:s: Ie ams satisfied with thes provision following 
the discussion which we had with Mr. Hebb and Mr. Coombs yesterday 
about the implications of this section. I do not have any problems 
Wty jak 


Mr. spensieris:,- Perhaps. ethis > will: be.-something<sthat will 
be dealt with by the regulations, but I see our technicians are 
here and they are some of the best in the line. I am wondering how 
the actual mechanics of this deemed transfer would work. For 
instance, my concerns are what provisions would there be for 
delivering up of certificates? What kind of mechanism would be set 
up to effect these deemed for sales? It seems to me there is going 
COweDe eSomesshorrendous, dirficulties in terms of an unwilling 
Shareholder who is going to be divested. Has any thought been given 
to the mechanics? 


Mr. Coombs: Yes. Thought has been given to that. Some of 
the initial thoughts that were formed in connection with how this 
was to operate involved requirements for the surrender of the 
certificates by the shareholder to the corporation and so on. When 
you begin to deal, however, with foreign shareholders, many of whom 
are going to be the ones affected by this, a provision in the 
statute requiring submission of the certificate is really going to 
bewludicrouss2It will. bewthere, and) it will. bea.the, law. of, Ontario, 
but if you cannot reach the shareholder with the law of Ontario to 
compel fim: to surrender’ the. certificates, it is not going .to, help 
you very much. 


What we expect will occur under the regime prescribed by this 
new section 44a is that in many instances the shareholder, when 
told that he is going to be sold, will simply say to the company he 
would prefer to conduct the sale himself, so the company will not 
actually have to use this authority. If, however, the company does 
have to use this authority, then it will effect the sale by issuing 
a substitute certificate, and the certificate which is outstanding 
will be notified to the brokerage community as being a certificate 
bearing number such and such, representing so many shares, which 
now represents not an interest in the shares of the corporation, 
but in the trust fund under this section. 


It is going to be guite onerous, we suspect, on the brokerage 
community, but they have not shown any disinclination to take up 
that burden. In fact, we have not had any representation from them 
complaining about this provision in the federal exposure draft. 


Mr oMatcheia:. featamay;se andvelsapologizertose the . committee 
andywmmotaspeing Jayelawyer.-mls nope /elizam ~noteageings to .offend. the 
dratterceanduwhnat, not. in, .44a(l)pwes retermrroman actuoh) Canada ona 
PLOUINCeMEOLwEOLGIranccasOL daa ternritory. wulasgust, note  uthats win 
subsection 7 we only comment on laws of Canada or a province. I 
Stand. to be corrected, but my assumption would be that the same 
repeatability should be in theirs as in subsection l--an ordinance 
of a territory. I do not know; I am asking the question. 


Mr.usCoombsehal. musteadmitaat  iSe doneacthismway,;,. Il tpresume, 
because there are no trust companies in the territories, but I see 
VOUrMDOINt < 


= 


Mr. Hebb: More precisely, there iS no trust company laws 
in the territories. 


Mr. Mitchell: That is why I raised the question. 
Mr. Coombs: I think that is the reason. 


Mr eo o(Mitchell:.eALl 2right.) -May sits jist wackyoas. aquest tone You 
Say there are no trust companies in the territories. Does that mean 
that there never will be? Would we have to go back and change this 
bill-for -a“Littlevsituation *like=that ?4Wouldsitidocanyeharme tonnave 
in here the repeatability as in section 1? 


Mero COOMBS: “Noteateaia. 


MrewoyrMitchells: .Mr.suChairman jr -l }iwouldes SOmsmove,) 1104r aevoule 
request the committee's permission to amend subsection 7, that it 
conform with» the -wording.*ashin--section sh, «where -it. would: jread, 
"ordinance of a territory." It would be in line five. 


Mrs Coombs: Lee wonder) yotfatwe oeneedoritolscises .thead wound 
"ordinance." In subsection 1 we are talking about "act of Canada or 
a’ province..or® ordinance..of3fa territory -p" setting! sof ie-ordinance 
against act. Here we are only talking about laws, which is a much 
more. general term; "ther Jaws’ ‘of Canada’ Yor’ ao %province-=/or Va 
territory sy” 


MriocMitchebhl: »Thati tis: faneyarthatesis tiwhy Oigewacuescecing 
guidance here. I noticed what seemed to me to be something-- 


Mr. Hebb? «Then, «Mr §Chairman, tthe’ addition would “be “ordza 
terra tory "v2 


Mr. Chadrman:ehOre ay. ter nutory eyes. hee wale (bey MinierEnie 
Five following the word "province." You would be adding the words 
BOT as terra tery. 


Since undoubtedly Hansard is going to show that as _ two 
different motions, are there any further comments upon Mr. 
Mitchell's addition sof those three words, r"ori tac territory 727i 
Subsection 7 of 44a? If not, shall Mr. Mitchell's latter three-word 
amendment carry? 


Motion agreed to. 


Mr. Chairman: Is® theress.anyetothers discussion: son i «Mare 
Mitchell's main amendment, the addition of part III-A? If not, 
shall Mr. Mitchell's amendment carry? 


Motion agreed to. 


Mr. ¢Yurkows. MpsacChalirmany fi abo may, Aqust Upointe outset osseae 
committee we would have proposed to renumber the bill once it is 
through, so there will not be a III-A, it will become IV, and the 
rest will be renumbered and the internal references would be 
corrected. 


) 


Mt me ciaiiliail: 10 Dewneat and tray, would. 1b" be necessary 
LG. PUL ZaeMOtCLOM CO that ettect: 


MEeeMLCCIeC LL “NO, AO NOt’ think SO, 


Mr. Yurkow: Weel Oreenot ee Cilink. ~SO-* Lt. oS emcre wercor. =the 
information of the committee. 


On section 45: 


Mr. Chairman: Mr. Renwick moves that section 45(4) do not 
Stand) asapartior=the=biri. 


Imemicit sport ouc Mthat sl} placed = ‘thi si amendment: “or Mr. 
Renwick S that *1t do not ."Stand, sand 1--am Lollowing’ the» routine 
throughout here that if a section is to be deleted it precedes a 
motion that is amending, so if the deletion succeeds, the amendment 
following it does not need to be voted upon. Is that satisfactory? 


Moree Mitccnel.t:s Mr... Chairman, as £  mentioned--petore,. | got 
Rinse Oe Lt advance "OL MyYsell, but emy understanding, Ls--that this 
particular section was a recommendation of the bar committee and, 
ijeelact, utilise LS mone. area--that -has been sent to. the- Ontario 
SeCurities...Commission. Mr.’" Howard, ‘would “you’ care ~to comment 
further? 


Mr. Renwick: I would like to comment on my amendment, 
Piers toma ti'. 


The reason I raised the amendment is to raise the guestion. I 
am fully aware there are situations where the commission is a very 
necessary part of providing a flexible operation and to deal with 
the multitude of situations which can arise. On the question of 
indenture trustees and the question of indentures, this particular 
part of the bill was a matter of immense concern to me and to the 
committee on company law at the time it was first being considered 
because of the breaches which had occurred and the problems that 
had been raised in connection with the administration of trust 
indentures. 


Therefore, when I noticed that the commission is now going to 
be entitled to exempt, I questioned what the exemptions were going 
to be from the protections provided under this. Mr. Westlake was 
good enough to speak with me earlier about my amendment, and he is 
not here this afternoon, but I believe he spoke with one of his 
colleagues "avouc. It, "and “It=" 1s a “very ~-Fimited ~question~ "or 
exemption. This is a blanket exemption, and I cannot conceive of a 
situation where a corporation with share capital which is subject 
COemtiece DrOovIslons OL @ this “act, Or. a™ COLrpOladc son WitoOUt 'silare 
capital which is subject to the provisions of the laws of Ontario, 
Eaato lo, thesCorporatrons Act, thie anclent, Corporations Act, - should 
under any circumstances be exempt from these provisions. 


fPaesingerstand-=Lrom= the} discussion-vi “had that one “ot--the 
possibilities is because the very broad term "body corporate" is 
nsedeins the operative. part of that. section-.and,. "bodys corporate: in 
the definition we passed this morning, of course, means any body 
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corporate, with or without share capital and whether or not it is a 
corporateon .torwhich this act applies, 


There may be fringe and marginal situations where it does not 
make sense for the trust indenture to be subject to the provisions 
of partnIVuofiv-this actwkigame quiteszhappysto have (a onasgrow climited 
exemption, but this iS a broad exemption which would purport to 
exempt all or any, and there is no limitation on the commission at 
ait. 


LL. would-be «glad oto, have the. ymatter aspoken.tovarbwiam Geno. 
interested=s= insesamigidity,  sbut edisceiam Jinterestea sine Only Benen 
flexibility which is necessary to make it work. This exemption is 
much too broad in my opinion, and I would be very opposed to seeing 
this wide exemption permission given to the commission--obviously 
assuming that they will act in good faith, obviously doing that, 
but the extent of their jurisdiction and their authority will be 
determined by the wording of this section and it is much too broad. 


Mr. Howard: I wasS going to suggest that perhaps we could 
Give an opportunity to the representatives of the bar here who are 
familiar with this to speak, and then I will comment after that. 


I would ask this. This was a recommendation of the committee 
of the bar that was working with us and we responded to their 
recommendations. I passed it on to the commission and I got no 
negative response from the commission--the commission iS a very 
busy organization--so I put it in, but I am quite prepared to 
recommend to my minister that we respond favourably to Mr. 
Renwick's recommendation unless the bar feels very strongly that it 
should remain. 


Mr......Hebb: ,et..me. begim..by, .jJMSt. confirming, thacy soae 
purpose of this exemption was, aS Mr. Renwick has indicated, to 
cover marginal situations where there was very limited involvement 
with the province, situations where we thought it would be 
appropriate to be exempted from the provisions of the section. I 
guess it was the view of our committee that the Ontario Securities 
Commission was very unlikely to grant such exemptions except in the 
most deserving cases; but I concede to Mr. Renwick that the way it 
is drafted, there are no guidelines to be followed by the Ontario 
Securities Commission and it would be possible to exempt a trust 
indenture that does not fall within those marginal circumstances. 


My off-the-cuff suggestion would be, because I do feel 
strongly that it would be a very valuable provision to have in our 
new act, and I know that was the feeling of the other members of 
our committee--my off-the-cuff suggestion would be that we would 
add to the provision the phrase "Subject to the regulations," so 
the exemption would be based on some limitations that could be 
developed in due course and put into the regulations and then the 
commission could within those regulations provide an exemption, 
Subject again, if they wished, to their own terms and conditions. 


29-30 .Dmt 


This. .iS»verny.quick, off-the-cuff ithinking,.. but. :L;, do, .recalm 
that there was a very strong feeling in our committee that the 
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present trust indenture provisions were just too rigorous and the 
occasional circumstance came up where it just made no sense to 
Subject the outside company to the Ontario trust indenture 
provisions, and we really needed to have or really thought we 
should have some basis for getting an exemption. ‘ 

Mr. Howard: Mr. Wells has made the suggestion by way of 
amendment to subsection 4, which would restrict its application to 


the purely foreign or non-Ontario-incorporated trust company. Would 
that be helpful, Mr. Renwick? 


Mra mr Renwick) eo .eaMmvilimr thewsnhands of: Mr.“ Hebbwe Tiesthat is 
WidtenVOUcm anes talking..about; .afoyvou..are talking. . about ..bodies 
corporate that are not incorporated under the laws of Ontario or 
Canada, athen.why..could we not say.that,. or would that: in itself be 
restrictive? 


Mr. ‘Hebb: There is another situation that goes beyond 
that andymaybeml could justetake this opportunity. to introduce Jim 
Spence--he is with Tory, Tory, DesLauriers and Binnington--another 
member of our committee. Jim, why don't you mention this other 
Situation? 


Mis Spences Lees soccurs ¢aton Men that: sthere is another 
Situation, as well, where some exempting provision could have a 
Puaoper, sapp lication walt) woulds-be:, this: you mamighteihaver an Ontario 
corporate issuer engaging in an issue to persons who at the time of 
issue are largely out of the province; some part of the issue, but 
berbapsmOonly. va Minor, part, .might be finding, its™way—into. the 
PoovwniCe mie that “cr1rcumstance, .1t Might well be» that a proper 
request could be made, or at least could properly be entertained by 
the commission, to consider exempting that trust indenture from the 
full scope of these provisions. 


Meroe Renwick: ,4l scould»not.,accept,, that ,.exception because <I 
think regardless of where the company may operate or how it may 
SVeGLate te une slact it is “an «Ontario COrpoFation, re ~snould “be 
obliged, because of the reasons lying behind the introduction of 
this part into the statute in the first place, we must assume the 
responsibility for ensuring that the holders of debt of Ontario 
companies have the protections inherent in this whole part. 


I would be quite happy to accept an amendment that would 
limit it to bodies corporate which are not incorporated under the 
Hawsecota Canada’ oriwanyi province wor jterritory, then in those 
situations the commission could look at it. I would be satisfied to 
goseit thatawayot Ifititeshould® require a“regulatron “to determine 
those that will be exempt so that at least it is public knowledge, 
Enataic@anotherepossipility. I do not think ~there is, any “magic,in 
Poyebut 1 think it is much too broad and. should not be allowed. 


Mr. Mitchell: May I raise a question? I guess it is both 
POmbMneeinenwick sande conMr. oHebb:) finstifto. Mrigdcebb. ssspeaking aot 
regulations, how would you see the wording? Would it be "subject to 
such regulations and terms and conditions"? 


Mr. Hebb: My quick suggestion was yes, subject to the 
reguiationsssand, subject to ‘such terms. and _.conditions as. the 
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commission may impose. In other words, the regulations would first 
Of ‘all Limit the circumstances’ in which the comission courda grant 
exemptions and the commission, in turn, having decided to grant an 
exemption, could make a particular exemption subject to certain 
limitations. 


Mr. Mitchells "Ther. to you, ?'Mrs4*Renwiek, -byeemodreysng, at 
to that extent, would that satisfy your concern and narrow it as 
you would hope it to be narrowed? 


Mr Renwick: *I) thinks iy am” oper 4 -*think) “une. poOrnt. rae 
been made and accepted, and I think I would leave it. If we want to 
stand this particular subsection” down, “I could be’ quite happy” *to 
leave “it'to° the ministry co, come "Up Wrtn sa aLimrcac ron Ol cia c 
exemption which would be acceptable. I think the point has been 
made and the merit of it recognized. I have confidence in the 
MiNnLStry to, LOOK at tLe. 


My Chairman: That: is. section ~“45(d)" PAre se there. =fany 
comments Swith vregard’ “to "section 45 (b)— to soy), iiclustve: 11 lier 
shall the ‘section™45 (1)= to 3)", inclusive, Carry: 


Section 45/11) “to, (3),. Inclusive). agreed: to. 


Mrs Chaarmany: *““We' Swi il" "come ™ back CO ==SUbSectc! One enor 
amendment. Are there any comments to sections 46 to 51, inclusive? 


Mr. Knight: Mr. Chairman, we had some discussions down 
here concerning section 48. I had the impression that Mr. Howard 
was prepared to have further discussions with us about that later 
On, this’ atternoon. I.” wonder” Jif" “that “niche be Eset over sarc, 
consideration? 

Mr. Howard: What subsection were you speaking about? 

Mre Knight: "section=46 (2). 

Mr. Chairman: Fine, you would not want to go along with 
subsections 3, 4, 5 and 6, would you? It can stand by itself and 
the amendment will not affect anything around it, is that correct? 

Mr. Howard: “Mr. "Knight, Lf“ subsections 2 ets =stood “down 1.0 


give you an opportunity with Mr. Hebb to work out a satisfactory 
little amendment-- 


Mr. Knight: Yes, I understand that. 


Mr. Howard: To do with your point. Is that agreeable with 
you, Mr. Hebb? 


Mr. Hebb: Yes. 


Mr. Chairman: Are there any more comments with respect to 
sections 46 and 47? 


Sections 46 and 47 agreed to. 


On section 48: 


Mr. Chairman: Are there any comments on section 48(1), 
(Soa aaa Coen (6) sr Stanarng.down subsection 22 


Sec imho sro t)7,) (35) 2 (404 (5) 7 and» (6) “agreedato- 
Sections 49 to 51, inclusive, agreed to. 
On section 52: 


Mrea Chairman: sMayeiweurdeal "firstly i with section’. 52(1) .and 
(Z)ymwhacheasisthevengthy part. of .1t? Does that interfere with you, 
Mr. Renwick? You wish to speak to subsection 3? 


Mri. Renwick: NoO,. that does not. bother me. 


Mr. Chairman: Fine, are there any comments with regard to 
section 52(1) and (2) which are basically definition sections? 


SeCETOnN a2) mand (2) agrecdato.,. 


MG. PonaurnansmuenMr, eRenWiECke mOvVes mthat”™ Section) 752 (3) be 
amended to read as follows: 


"Except where a restriction on transfer, a lien, a unanimous 
Shareholder agreement or an endorsement under subsection 183(11) is 
noted on the security in accordance with subsection 55(3), a 
security is a negotiable instrument." 


2:40 <n 


Mime eRenwickea air. 2uGhagrman, Wi ragvsesert -simplyevsonithat of 
understand what is happening here. This subclause as it appears in 
the draft bill purports to make a security a negotiable instrument. 
Then. oOmby wiliimitation: on sit vols liter states, "wheres -awtranfers-is 
restricted and noted on it conspicuously as set out in subsection 
oe HOY meet 


I had thought that if any of those four items were noted 
conspicuously on the share certificate, that should by its very 
nature militate against it being considered a negotiable instrument 
under subsection 52(3). It was for that reason that I proposed the 
amendment--because I would like to have a discussion on that point. 


It now raises the further question, which I guess could be 
addressed at the same time, as to whether subsection 55(3) should 
HOEM reader Nee Comumak ~~ “anenpestriction. on. 2ts 2 iscue, stranter or 
sale," because of the amendments we passed earlier related to the 
national energy policy question. I am hoping that by moving this 
amendment sat. the'-early point, > we “can -also. clear’ up ‘the point in 
SOAS 


ife Temmaventlet me ,ask sthatewe, first ‘deal with 55(3)(a) which 
NOWwmresda, mua srestriction om its. transfer. schouldrnotechat) now 
read, a, restrictionton its vassue, wtransfer vor ~saler 2?” That, 1s my 
first question. It seems to me logically that must be so, but I 
stand to be corrected on that. 





10 
Mr. Mitchell: Are you referring now to 55(3), Mr. Renwick? 


Mr. Renwick: Section 55(3)(a). We have passed amendments 
dealing with this question. 


Mr. Coombs: There is in this NEP package a _ proposed 
amendment to 55(3)(a) which states a restriction on its transfer 
other than a restriction referred: to in subsection 6." inere Irs. a 
new subsection 8 which deals with NEP restrictions. 


Mr. Renwick: Fine, then let me skip that. Let me go back 
to the point of my amendment then, which is strictly that if we are 
purporting in this act to make something a negotiable instrument, 
which poses a problem in itself, surely if it has any of the four 
items noted conspicuously on the certificate, that should be 
included in the exception. Am I just being logical or am I being 
COrrect,, Ivanenotesure: 


Mr. Howard: Mr... “Chairman, T“=would “preter (that. Mes Coombs 
respond to this because it would seem to relate to the NEP package. 
At first blush, what Mr. Renwick iS suggesting seems quite 
reasonable to me, but I don't want to create problems in connection 
with this other package. 


Mr. Coombs: Maybe I am misconstruing something here, but 
I think the point you are making really has nothing to do with the 
NEP. 


Mr. Renwick: No, the point has nothing to do with the NEP. 
Mr... Chairmans lL. think that 1 Sl correcre,. 


Mr. Renwick: My point has EO do with the share 
certificate which, if it has noted conspicuously on it a reference 
to a unanimous shareholder agreement, surely that should be itself 
prevent it from being considered a negotiable instrument, as would 
a lien in favour of .the corporation .or an endorsement... In other 
words, any other endorsement, it seems to me, destroys the purport 
of section 52(3) of making it a negotiable instrument. 


Mr. Coombs: My feeling on your recommendation is that you 
may well have found a valid point here. I am a little unsure of 
myself commenting on it off the cuff. I would like some time to 
thank abouteit, -fEnankly. 


MreesGhairmant/ii1 “would (Like s~.co emove ~My. eunenwick. aback eato 
his point, take a step right back to where he was before Mr. Coombs 
referred to the NEP. I would like to move Mr. Renwick right back to 
his comment where he was with section 55(3)(a), restricting sale 
and so on. ~ ; 


Mr. Renwick: I am not now concerned with section 55(3) (a) 
because I had not noticed that the very next amendment that Mr. 
Mitchell would be moving deals with that particular problem. 


Mr. Chairman: But does it? 
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Mr. Renwick: We have not come to it, but we can deal with 
Levaumroctm DOU. eWhadtwienows want to do is. to revert to my- actual 
motion which indicates to me that we have to include some further 
WOLGSe IlmseCtlOn- o2i3 js LiemMr. Coombs and Mr~ Howard. and Mr. Wells 
would: 1ike Sa slittlesttime: tom think mabout ity - why ~do rwe «note just 
Simply stand it down and think about it? With great temerity, I 
think I am probably correct, but that does not often happen. 


MratthHoward:.) Mr.) Chairman, = what “Mr? “Renwick is proposing 
Ds etO, add sfurther exceptions to, this. situation <and@Ieitsee Anothing 
unreasonable in that. 


Mr. Coombs: The reason for my hesitation in responding, 
Mr. Renwick, is that I am not entirely sure that where the 
restriction on the transferability of the share emanates from 
something like a lien or an agreement, that it truly makes the 
certificate non-negotiable. It is really a very theoretical issue 
and that is what I am having trouble with.. 


Mowe Spensierics li feeiigcould«gustu«speak veryolbriefly, Mr. 
Charman, . toy Mrs) Renwick, sigamendmentiz Dawonldstlike tosisupport sat 
but I would like to make sure I understand it. 


It seems to me that the only key feature of a negotiable 
instrument or its only distinguishing feature is its 
transferability, whereas the other instances contemplated in 
subsection 3 are not really going to the root of the essence of a 
negotiable instrument but are only of a qualitative nature. It 
would make the security less desirable or less acceptable if it has 
ay Jienicoridfinrit fisiasubject!ito a *shareholders*4) agreement, : but: it 
would not go to its fundamental nature such as restriction on 
transfer would. So if we sort of take the term "negotiable 
instrument" and "transferability" as being synonymous, we would 
then see why the draftsmen would have simply chosen to use the word 
Brestrprcovonson transfer rinis52(3)% 


I sjust cthrow ‘that; out as>a possibility and I would»like: some 
guidance on that. 


MreeoCoonbs:.) ltimiisivexactive thatiekindWots ithought sthatriwe 
want to process a little. 


Mr. Howard: There may be other exceptions, too. 


Mrs) Renwicks9/As “you say, ito vmay ‘be true.°o'Perhaps if we 
mustestood  iMidownteand thoughtoraboutteit afelittles bitiaover > ‘the 
recess. 


Mr eacharrmanclecane stand. 2c .down, but -1 “do.want= to. .duard 
against standing down too many sections. Can we stand that down? 
You are expecting to stand it down until we have completed the 
amendment to section 55, is that correct? 


Mr. Renwick: Why do we not do that and we can come back 
cOmEte then? 


Mr. Chairman: Thateociss sectionsts243) stood down. Does 
anyone have any comments on sections 53 and 54? 


| 
Sections 53 and 54 agreed to. 
On section 55: 


Mr. Chairman: Any comments with regard to section 55(1), 
contents of share certificate? Shall section 55(1) carry? 


Section 55(1) agreed to. 
On section 55 (2): 
2250. pens 


Mr... Chairnans .Mr. *-Mitehells-moves “thate SsecGLon , potZietD) 1 OL 
the bill be amended by striking out "fee" in the fourth line and 
inserting in lieu thereof "charge," and that 55(3) (a) be struck out 
and the following substituted therefor: "(a) a restriction on its 
transfer other than a restriction referred to in subsection 8." 


Mr. Mitchell further moves that section 55 be amended by 
adding thereto the following subsections: 


"8. Where the articles of a corporation restrict the issue, 
transfer or ownership of shares of any class or series for the 
purposé.of assisting the corporation .ortmany. of its Palfiiiparessor 
associates to qualify under any prescribed act of Canada or a 
province or ordinance of a territory to receive licences, permits, 
grants, payments or other benefits by reason of attaining or 
Maintaining a specified level of Canadian ownership or control, the 
restriction or a reference to it shall be noted conspicuously on 
every share certificate of the corporation evidencing a share that 
is subject to restriction where the certificate is issued after the 
day on which the share becomes subject to the restriction under 
this act and any reference to the restriction shall include a 
statement that the corporation will furnish to a shareholder, on 
demand ‘and “without ‘charge,* a’ full “copys cf the “cext®™ of, toc 
restriction. 


"9. Where a share certificate of a corporation contains a 
reference to a restriction under subsection 8, the corporation 
shall furnish to a shareholder, on demand and without charge, a 
full copy ofthe text of the ‘restriction. 


"10. “The omisSion to note “a “restriction or "a reference to Zt 
under subsection 8 shall not invalidate any share or_ share 
eertificatei, and /tshald snotsumendererthe trestraction .  inef£ective 


against an owner, holder or transferee of the share or share 
certificate." 


Mr Renwick: I am satisfied, Mr. Chairman. 


Mr. MacQuarrie: I don't know if the draft amendments that 
you.- have “distributed »are -the- most. up to, date s:version,, but 
subsection 10 in the ones distributed referred to plurals. Mr. 
Mitchell, when he read it, was speaking in the singular. 


Mr. Mitchell: It has been reduced to singular, yes. You 
obviously don't have the latest listing I would guess. 
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Motion agreed to. 
Section 55, as amended, agreed to. 


Mee skhenwiekse i Mr. gaCharrman, je vif. Is-could..srevert «tokesection 
S2ha) ohio thinkisigsamasavistiedisthat. the point Mr,..SpensSieri «makes 
answers my concern and the transfer is not restricted by a lien or 
unanimous shareholders agreement or an endorsement under subsection 
183(11) and therefore I would withdraw the amendment. 


I do ask however, whether or not now section 52(3) should not 
have the reference to the new section 55(8) that we have just 
basseds.. SsOmethat: ssectiont.52(3) sxwouldws.read:-"“Except— where its 
transfer is restricted and noted on the security in accordance with 
subsection 55(3) or 55(8), a security is a negotiable instrument." 


MrsmecCoombs tis sthessrestrictions .wesmare stalking about” under 
Sect ron. So (apalse not the same kind. of.restriction .that section. -52 
is: referring to. A share restricted for NEP purposes remains a 
negotiable instrument within the confines of its restriction. 


Moa emenwickcs sAll oright. minank. wou. slevacceptu thate «iL shave 
no problem and, Mr. Chairman, Mr. Wells showed me your desire not 
bokportlesup. 


Mere wsCGhatrman: May Eeecarryepenat onee first, iMr.ockenwick? 
Any other comments on section 52(3)? 


Section 52 agreed to. 


Mx Renwick: Mr. Wells had an amendment, which is 
acceptable to me, on section 45(4). 


Clerk of the Committee: It is just being typed up. 


Mr i= Chairman: | We, /would. hate to. get through. the act with 
one subsection having been stood down. It would not look good in 
the legislation. 


Mr. Renwick: We have come to an interesting one now, 
perhaps I could move it. 


MES Chairman: Just ive -casé ry partican feelings should 
happen to surface, maybe it would be wise to leap to the very last 
section in the bill. 


Mrerenwicice lu think) schis 1:15 oe —<G000 spoIntLe rors Luem oO 
surface. 


Mr. Chairman: Mr. Renwick moves that Bill 6 be amended by 
adding thereto the following section, "A body corporate shall not 
make any contribution directly or indirectly to any political party 
Om atOnsany: candidate. for _.elected, political. office anywhere in 
Canada." 


Mr. Mitchell: I think you have something in your cheek, 
Jim. 
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Mr’. Renwick: I. certainwy ~do. not. ly iwente even. 00 eertiOWw 
have been completely ecumenical. I have it apply to my party as 
well as to the Conservatives. 


Anyway, I move it. I would certainly be glad to have the 
discussion on it. The theory behind it is that unless we prohibit 
bodies corporate from voting, which may be another way of dealing 
with the matter--because there is nothing in here since it is the 
natural person of course, there is nothing really to prohibit the 
corporation voting in an election. That is one route we could take. 
Maybe the Conservative Party would favour that. 


Mr. Chairman: It would only be slightly more expensive 
than counting gravestones, incorporating corporations. 


Mr. Renwick: Create voters. There were two other methods 
which I considered and discarded. One was that the corporation 
should be required to give notice to its shareholders of the 
contributions which it has made, which would be fairly innocuous 
but. at least” would be "one-step forward. “but "P “felt ithac would 
perhaps not solve the problem. Then I thought perhaps we should 
provide that contributions should be subject to confirmation by the 
shareholders. But I felt that was too lenient to have any appeal to 
the defenders of the Conservative Party, so I went the full route 
and simply wanted to be fair about it. 


Mr. “Mitchell: “Mrs “Renwick; 5 Just@= nave aP*fecring=s= 1c may 
be somewhat unconstitutional, but not being a constitutional 
expert-- 


Mr. Renwick: It sounds constitutional to me. Does anybody 
wish to speak against it? 


Sy ees tie 


Mr. Chairman: Perhaps Mr. Wells has some comment without 
speaking for or against it. 


Mr. Wells: i am not speaking for Or against Bice 
obviously, aS a public servant, but I do not think =thissbody has 
the power to legislate what bodies corporate can do, which may be 
incorporated otherwise by or under the authority of the 


Legislature. If you are going to make this motion, sir, I suggest 
you say corporation. 


Mr. Renwick: You think a should limit pig to a 
corporation, do you? 


Mr. Wells: I also question the modifier of "anywhere in 


Canada" as to what that modifier does. I have no other comment for 
Or against. 


Mr. Renwick: Well, 1. would limrt- i taco Ontario then. 
Mr. Hebb: I would be unhappy to see it go in the middle 


of the investment securities part. I am just afraid it would be 
overlooked and after all (inaudible) statute. 


LS 
Mr. Renwick: Well, some people consider it an investment. 


Mr. Chairman: Mr. Spensieri has some comment. 


Mr. Spensieri: My colleagues and I would support Mr. 
Renwick's amendment if he would change it to only "a number-name 
corporation msnalls notemmake’ any contribution.” I “believe athat“we 


should be aware who our donors are without having to do a corporate 
search. 


Mr. Renwick: Why do we not just vote on the principle of 
it and if it required some reshaping by legislative counsel that 
would be fine, as long as the principle were accepted? 


Mr SheChairman:= We shave P*had jocular dealing with the 
matter. It is on the table. Are you proposing to change the words 
"body corporate” to "corporation," Mr. Renwick? 


MG Vaan enwicke. es penveuwallvechangercltesto sac corporation.ent 
Wie =changess *eanada “artorwmtOntarvoe. ariThat. “would: make. sit more 
palatable. So the amendment would read, "A corporation shall not 
Mak eGatanyecon Cra buULtOnsairectlysor indirectlyAtovanyrpoliticals party 
Or to any candidate for elected political office anywhere in 
Ontario." 


Meme latrtan sme QUuemare-.proposing, that. it owidl.vgo- in » in 
what place? Following what section? We must find a home for it. 


Mr. Renwick: I could leave the selection almost anyplace. 
iTewouLdeyouobabiys CehinkGspant’s XVLig? “which: would “be* thesegeneral 
heading, would be a good place for it. Or remedies, offences and 
penalties. But I think we might deal with it now and leave the 
location of it for subsequent determination. 


Mogerchadrmanewslnesschair shas a> slight problem. y:wWhatim@iis Mri. 
Mitchell's capacity here? 


Mr. Eaton: We decided that earlier, did we not? 


Mreoeechairmans sFane,. .chank YVou,4 and he is ) occupying, both 
positions. 


Mr. Renwick: That depends on the Liberals, whether it is 
important or not. If they are supporting my amendment we would not 
want Mr. Mitchell to vote. We would like you to have to cast the 
deciding vote. 


Mrs "Chairman? “The ‘chair will®’*rule® that it was’ decided at 
the beginning he was a member of the committee and he would occupy 
the chair as a secondary role. 

All those in favour of Mr. Renwick's amendment, please raise 
their hands. All those opposed, please raise your hands. The motion 
is defeated. 


Mr -eeRenwick:eeWentwilln-haveattoy truys.in committee of the 
whole House. 


Sections 56 to 58, inclusive, agreed to. 
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On section 59: 


Mr... Chairman?:?oMrs. eMitchelli tmovesve that wsettaan) S21) of 
the bill be amended by striking out “registration or transfer” in 
the second line and inserting in lieu thereof, "the registration of 
a transfer." 


Mr. Mitchell further moves that section 59(2) be amended by 
striking out "registration or transfer" in the second line ‘and 
inserting in lieu thereof, "the registration of a transfer." 


Motion agreed to. 

Section 59, as amended, agreed to. 

Mr. Chairman: Does anyone have any comments with regard 
to any sections from section 60 to section 97 inclusive? Perhaps I 
should say to section 90, which is the end of part V. 

There is nothing in the three exhibits we have and the three 
Organizations that appeared before us, the Board of Trade of 
Metropolitan Toronto, Ariadne, or the Taskforce on the Churches and 
Corporate Responsibility--oh, that has not been returned yet. 


Sections 60 to 90, inclusive, agreed to. 


Mr.) ° Chatyman:)"4We- @stiil.. Haversetwomesectivons, I believe, 
stood. down. Section. 25(4):+ and: 48(2).are .both zstood down. 


If it is the’wish'of theV-commrtteetwel caniscarry -onownto 
section 91, part VI, shareholders. 


Sections 91 to 97, inclusive, agreed to. 

On section 98: 

Mr. Chairman: The Taskforce on the Churches and Corporate 
Responsibility simply expressed support for sections 98(1), (2) and 
(3). Are there any comments with regard to these? 

I believe on Tuesday Mr. MacQuarrie questioned the "and" at 
the end.of section, 98(1){a).. Could. that. be. given, an explanation, 
perhaps by Mr. Howard? 

Mr. Howard: Yes. Section 98(1) (a) and (b) are not 
intended to be either-or. It is simply a listing of the privileges 
or rights of a shareholder. 

A shareholder may "submit to the corporation notice of a 
proposal; and" a shareholder may "discuss at the meeting any matter 
in respect of which he would have been entitled to submit a 
proposal." We recommend that subsection 1 not be changed. 

Mr. Chairman: It should remain as is? 

Mr. Howards: Yes. 


Mr. Chairman: Thank you. Are there any other comments 


a 


with pregdandstodrseceionsso hyn int2): and 4 43):?wShald:csections9841).,; 
(2) and wO3)) (carry -eCarrieds 


Mr. Renwick moves that section 98(4) do not stand as part of 
the bill. 


Mr. Spensieri also has an amendment which includes a change 


to 98(4) instead of a deletion. Would you expand upon your motion, 
Mr. Renwick? 


3s1L0Gpem. 


Mr ae@Renwick a Mn waCchairman,el. Wasivstruck) insethe: discussion 
we had yesterday about this specific question when the Taskforce on 
the Churches and Corporate Responsibility were before us. I was 
PanGlCuUlLar lyse SULUCK==aAnd yal ealmeenotr calling. him in'—-aid= “of my. 
apgumenth-wrth'Mriobebbapointing cut very tcléarlysitomus ‘that -the 
bugnt sae ftsithatersharcholdévssiitosyelectwaithe directors: - ise the 
fundamental connection between the shareholders and the management 
Or supervision of the business and affairs of the corporation. 


BEL sty nNexratvo. whemvoting@right, @invother/taspects;, it “is the 
fundamental concept of the relationship between the shareholders, 
the directors and the corporation of which the shareholders are 
members. 


rhe eh secondsaypouirnth, brseyquitens clear :sithat-inthise doesunnot 
affect--this point was also made in the course of the 
discussions--in any way the right of the shareholder nominating 
Eronmmenen £loonmmeseapthat swhatmwe cane. simply igtalkingi@about..is a 
limitation on the ability to include it in a proposal. 


The concern that somehow or other this could be used in a 
frivolous way is much overrated because in the information circular 
which management would be required to circulate in any event with 
respect to the election of directors, they have to comply with the 
provisions of the regulations related to management circulars--I 
forget the number, but it is 18 or 19 of the regulations under the 
present act. 


That has to set out some particulars about the proposed 
director, pihismvexpervence ,efchisin backgroundsseand tuthat» type». of 
Pmrormia tl Oneeween tholdeenoe vomefive formwhether «aor gnot -thatweadSima 
sufficient elaboration in the management circular, but’ the 
conception is there. You notify the shareholder what the background 
of the experience would be. 


There were some valuable suggestions in the proposal by the 
task force before us yesterday, perhaps other items of information 
that should be included in the management circular dealing with 
anybody who is proposed to be elected as a director, and that would 
be fully protective of everyone's interest in it. 


It is one of the situations where, when you move from the 
five per cent requirement down, somebody says, "Oh, well, we cannot 
quite move the whole way because there is still some area of alarm 
Or concern." I cannot conceive that this would be abused. It would 
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reflect upon any company to indicate that its shareholders are 
going to abuse it. 


I do not believe for one moment that it is beyond the wit of 
this assembly if an abuse develops in any area to move reasonably 
responsibly and quickly to eliminate the abuse. The point in value 
of the proposals would lead me to believe that we would be wise to 
go the further step and complete the mile that has been taken. I 
commend the ministry: on going, to, 98(1)+ in /its: fulleambieswiewould 
just. like ';the. .onewmdamitation roniert stremoved.. -l awound “urge amy 
colleagues to support that amendment. 


Mr. Eaton: What would be the requirement then to. be 
nominated, just simply a person held one share and one person with 
one share could nominate them? Would that be the-- 


Mr. Renwick: That is the situation whether we pass this 
or do not pass it because, quite clearly, a shareholder can stand 
on the floor of a meeting, as I understand it, and nominate anybody 
at the meeting. So we are not affecting that. All we are affecting-- 


Mr. Eaton: But to be included in the submission ahead of 
time he has to have at least five per cent of the shareholdings. 


Mr. Renwick: In the proposal, in the advance notice that 
he could give as to the reason why he wants to have a particular 
person or particular persons on the board of directors. I believe I 
am accurate in expressing that. That is my understanding of it. 


Mric Bator’: 8°51 think ‘tom cottrapownt @seltuation Nom? provineran 
elections where you have to have so many constituents at least sign 
your nomination papers before you can submit it. Some people are 
suggesting that should be even higher there because of some of the 
types of people who have been running, particularly in Toronto 
mayoralty races and things like that. Some of the politicians are 
leaning that way to try to encourage a little more sensibility, 
perhaps, to some of the candidates. 


Maybe the same thing should apply here; if you are going to 
put the company to the expense of putting out circulars in the 
mail, you will not necessarily want every person with one share and 
somebody else with one share being able to nominate them and could 
perhaps run into the same situation as you run into with elections 
where you have all kinds of people coming out of the woodwork who 
are not serious about what they are doing but they get their name 
on the ballot and maybe get 10 or 15 votes when election times 
comes. I think we have to look at it company-wise as responsibly as 
we might look at a provincial or municipal election basis. 


Mr. Elston: I was of the same opinion as Mr. Renwick in 
relation to the chances of a corporation being deluged with 
information about a particular nominee for a board of directors, I 
guess. I do not see that the opportunity, once given to a person 
who does not hold five per cent of the shares, will then encourage 
every shareholder who has one single share or two shares or three 


shares in a corporation, to then come out and want to nominate a 
director. 


Jae) 


I think we often times look to situations which have been 
written up, as I think was mentioned in one of the presentations, 
concerning the South African boycott issues which were tried to be 
Presented); in front! tor: Msome ywoffiewthe. annual meetings) of large 
corporations. I think we tend to think the shareholders who own 
less than five per cent of the shares of a corporation or whatever, 
oftentimes or every time will try to elect their own director for 
that purpose. 


That isi mot the case.ol do not» think that every person, ‘just 
because whew iownspyless sy thanwitive iper cent; will twanteito trys and 
nominate his own director. I have a personal feeling, therefore, 
that we are not going to be deluged with people wanting to have a 


GurcuLlarizatroneoEmthelre opinions ase itor the: 'merits® of \ particular 
candidates. 


As Mr. Renwick was, I was persuaded by the presentation of 
bhes.taskinforee sand dy widdeccertainhy support’ :this,;:; but enote at athe 
same time the amendment which was also submitted, at least in 
written form ‘from «Mr. Spensieri, which would have continued 
subsection 4 in some fashion, setting out specifically that the 
proposal may include a nomination of a director. 


tnoseMareriucaliys aliviy (comments@) Pojust) dovenot.-thinkiethe 
merit of a nomination and the possibility of being deluged should 
discourage us from continuing on and conforming one section to the 
other in terms of our requizments. 


Mr. Chairman: I ane nowuIcleareeon yourmereterences sto Mr. 
Spensieri's amendment of subsection 4 coming up. You referred to 
that. Would you please clarify it? 


Mr. BLeuOns a eMr:. Renwick's amendment would strike the 
entire subsection. Mr. Spensieri's would have only eliminated the 
fact of some qualification of the proposals containing a nomination 
Pormeevectione#or . directors.) That "tis@the’ thrust’ of ithe *twoo of? them 
eandasinnmfacte I.thinkdprobably alivoteison one will:almost certainly 
reflect the vote on the second. 


3220" 24M. 


Miiedspenswerns “LE Lsicouldagjust elaborate sveryigbrietly on 
what Mr. Elston has said, Mr. Chairman. The reason for wanting a 
separate subsection for electing the director or permitting the 
election of directors is that traditionally the power to change the 
board of directors has been considered the keystone of the rights 
of shareholders. It would therefore seem important that we maintain 
the distinction between general proposals as to the conduct of the 
atrainsumsol metneoscorporations lands, avaproposa bel whiche pancludesmes 
nominauwonerlorasta atdurectors, That’ is ajwhyy TIT <wouldn have ©’ been 
introducing the amendment specifically setting out that a proposal 
may include nomination for the election of directors. 


Mr. Hebb: Could I make a technical comment on the wording 
moO ti your Smnotion?sn would ‘thought that -vt rwould shave been desirable 
for you to have preserved the last clause of subsection 4 which 
says: "But this subsection does not preclude nominations being made 
at a meeting of shareholders." Do you not agree? 
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Mr.  Spensieri: »-Yesyi» Injvagree. That» isan soversights» That 
should continue to include the right to be nominated at the meeting. 


Mr. Chairman: We are, however, dealing with Mr. Renwick's 
motion. 


Mrs Renwick: I take it that whether we did Tb 
affirmatively, as Mr. Spensieri has indicated, with the addition of 
that further clause ‘to “itor wnegatively tas “1eihaversdones itoypy 
striking) ite sErome thes bill, “weetare. ‘boumeangagréemenc_cabouts the 
objective that we want to achieve. I am content to have my motion 
put and Mr. Spensieri's motion put. It does not matter to me which 
route we go because the objective is clear. 


Mr. Chairman: Are there any other comments with regard to 
Mr. Renwick's motion that section 98(4) be struck from the bill and 
do not stand as part of the bill? All those in favour of the motion 
please raise your hands. All those opposed to the motion please 
raise your hands. 


Motion negatived. 


Mr. Chairman: Mr. Spensieri has moved that section 98(4) 
be struck out and the following substituted therefor: 


"A > proposal» mayyweinelLude, »nominations #for mithe selectionsso£ 
directors." 


Mr. Spensieri: This subsection does not preclude 
nominations being made at a meeting of shareholders. Without 
reiterating, it has essentially the same intent as Mr. Renwick's 
motion. 


Mr. Chairman: Are there any other comments with regard to 
this section or this amendment of Mr. Spensieri. 


Mr. Renwick: 1 certainly support Mr. Spensieri's 
amendment and I would certainly urge my colleagues and the 
Conservative Party to reconsider their position on that side. I 
think the merit of it speaks for itself. 


Mr. Elston: I would be interested in the reaction of Mr. 
Mitchell to doing it in this fashion. Maybe he would like to 
represent the position of the ministry once again. 


Mr. Mitchell: Just let me say, Mr. Elston, this has come 
about as a result of a great amount of discussion. I have not been 
convinced in any way that the figure that is here--the five per 
cent=-is not valid atethis point. 


Mr. Chairman: SiMrite Howard? lforegiin d baweiicinmightitwant muito 

comment further. | 
\ ww \ 

Mr. Howard: Mr. Chairman, you have to bear in mind that 
we are trying to balance this new scheme of shareholders dealing 
with shareholder proposals between the interests of the majority 
shareholders and the minority shareholders. I have been accused in 


ak 


Enempcovaratwonnofe the sgdratt sbill.-of.introdueing.anto. Ontariosa 
tyranny of the minority shareholders. 


thiss ac. the fear of: the .board..of .trade..iNow, here, you.will 
understand, at least I hope you will understand from the reading of 
this section, that at the expense of management and the 
corporation, or the corporation and the majority shareholders, the 
ShaLenGldersS —-sOrOu0SalacgiS | GOing .tO .90).- outs-wathes-thee. Proxy 
SOLLcCitaton. 


NOW, thissel Nea adit iOn actO. tihat,.J the: .shareholdaer.” wants.- bo 
nominate, or shareholders want to nominate a director, it seems to 
me quite reasonable that if they are serious, they should be a 
group that represent five per cent of the voting shares, if they 
are going to put management to the expense of including their proxy 
solicitation with management's proxy solicitation dealing with 
management's candidate or nominees. 


Mines CHSC Olet te. iS ~.Something (of ercourse that” “thee sminonity 
shareholder, the person holding less than five per cent, is 
eblmcgated, to front, at; least partially, by the fact he is holding 
some shares. 


MrtenHowands=Oh, yes hes 1S:) part.eof the ..organization. He 
still has the right as an individual shareholder from the floor to 
nominate directors. 


Mr. Elstonmuni Gully;iunderstand  that., There’ is “no” question 
aboucethatyac all. 


Mr. Howard: Maybe I have missed some points. Perhaps my 
colleagues from the bar could help us here if they have anything 
they want to add. 


MVR CODE ASest Gard. westerday ul ethinke lth s1S-ssiUStbe a 
straight policy issue and I think you have heard the arguments from 
both sides. 


Mr. Howard: So I would recommend to the ministry that 
section 98 not be changed. 


Mr. Chairman: Are there any other comments with regard to 
section 98(4), with regard to Mr. Spensieri's amendment? All those 
in favour of Mr. Spensieri's amendment please raise their hand. All 
those opposed? The motion fails four to five. 


Motion negatived. 


Mr. Renwick: Mr. Chairman, could I specifically ask the 
Dartiamentary) assistant «if, he could draw. tothe attention :of =the 
minivstermtherbrier rofetheimtasks force sand; the transcript: of ythe 
discussion that took place yesterday and today on this specific 
Questions Soar tiated “the ss ministers = could. — have,e ean opportunity, 
specifically himself, to direct his attention to the points which 
have been made to see whether or not there is not the obvious merit 
of some of us on the committee see in it? 


Mr. Mitchell: Mr. Renwick, I will be reporting to the 
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Minister on the deliberations that have occurred at the committee 
here, and I must tell you-- 


Mri. Renwick:. IT “understana,. that and "Ie ask vyou to itsolare 
this one and draw it specifically to his attention. 


Mr. Mitchell: Well, you have that commitment. As I have 
pointed out to all members of the committee, I have not, unlike 
several of the members of this committee, been in the position 
since I am not a lawyer, of dealing with this bill. Certainly when 
one looks initially at the five per cent that is mentioned, one has 
to say well, is this a magical five per cent? Where does it come 
from? 


I must admit I am taking the best advice of our people within 
the ministry, who have spent a great deal of time working on this 
bill, andl’ think Tt would’ .be imprudenc of me NOt LO, at Lilo epold. 
in time, accept their recommendations. But I will isolate this 
particular portion as you have requested, and ask the minister to 
have an examination of that point. 


Mr. Renwick: Thank you. I would appreciate that. 
Mr. Chairman: Thank you. Section 98-- 


Mr. .Mvtchell: “Mr. Chairman, “Mr. Renwick S MOcicon,) os =noW 
been prepared and I-- 


MreesChairman:= Ll. was) going. to finish ,OCttemceGccLon joo mand 
then go back to that if I might. Section 98(4), are there any other 
comments with regard to it as proposed in the legislation? On 
Subsections 5 and 6, are there any comments? Shall section 98(4), 
(5) and (6) carry? Agreed. 


Section 98(4), (5) and (6) agreed to. 


MroChearman: Section” 987), I “note” thet. the “Cask. Loree 
has some comment with regard to 7, 8 and 9 and there are 
amendments. Mr. Renwick, you have an amendment to 98(8). 


3 30 ns 


Mr. .Renwicks .Mr.. Chalrman,;.ciie liMavreekoWllis MOVE. Doth BOL 
them because it is the same point on 98(8) and 98(9). I move that 
subsection 98(8) be amended by inserting after the word "court" the 
words "or in the case of an offering corporation, the commission." 


I further move that subsection 98(9) be amended by inserting 
after “the word “court™, the .words ."or. in, the ucase—ofan—ottering 
corporation, the commission." 


Mr. Chairman, I made the point yesterday, while it is true it 
was raised by the task force, nevertheless\,\:\aking into account the 
factors of cost, expedition and efficiency and so on, it did seem 
to me that the suggestion of an alternative model had some merit 
and 1. gave »ssomervernougnt 2to. 1c. bold think. Ino tier cCace OCs tire 
offering corporations it was a very sensible suggestion that the 
commission be used as the body to which the application by the 
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shareholder be made and leave the other applications to go to the 
court: 


Specifically in the case of the commission, I think it would 
be within the purview of its jurisdiction dealing with offering 
corporations. Second, I think it would provide some increase in the 
efficiency of dealing with the matter, not in the substance of the 
solution but in the actual process of getting it dealt with, and 
also I think the costs in such case are likely to be significantly 
less for the commission than it would perhaps be before the high 
court. For those reasons I would commend the amendment to section 
98(8) and 98(9) which, of course, are identical changes in the two 
sections which refer to the application of the court. 


Mr  sbiWellstc Mroes Chairman,sd with, respect + to: 98 (8) this 
section deals with an application to restrain the holding of a 
meeting which is, in essence, an injunction. I don't believe the 
commission has that power; that is a power reserved to the high 
SCOUrL, -OL sche sprovince.. . don't think swe can ivest the commission 
with power to issue a restraining order like this. That is my first 
comment. 


I suppose with respect to subsection 9, it is a question of 
whether the commission has the resources, for one thing, and of 
course this was canvassed yesterday at great length. I don't think 
I want to say any more at this point. 


Mr. Chairman: Are there any comment with regard to Mr. 
Renwick's two amendments? 


Mr sebSpensierni: . MruoChairman, Teer dont ethinkg. there 1s 
anything inherent in a court that would give it powers to grant 
injunctions, whereas®a lesser tribunal® couldn't. I- think “if this 
statute were to create the power to grant restraining orders or 
injunctions, then that would certainly be a new conferred power 
pon) the’ commission. “Iedon't’ think ‘there 1s too much®to®be made of 
the distinction between a court and a lesser body exercising the 
same judicial function. 


Mr. Chairman: Do the technicians have an opinion as to 
the capacity of quasi-judicial bodies or other bodies granting 
injunctions? 


Mr. Shepp mals cane”. stil law ookwng.f) 1 aewill Stry “storeiorm an 
opinion in a moment. 


Mr. Coombs: I would wonder, and I don't put it any higher 
than that,;mpitethateword restrain"’#in thewsection really does mean 
injunction in the true sense, whether you cone t face a 
constitutional problem that you are conferring a power of section 
98 of the British North America Act court on to a provincially 
appointed tribunal. That is the only thing that appears off the 
cuff. But that issue aside, I suppose you can confer any power you 
want on them. 


Nias Spensieri: rt is an injunction pertaining. (Lito 2 


securities which are a provincial jurisdiction and which has been 
delegated to the securities commission. 
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Mr:.o..Cdombs:.. 4b. ,supposentthere . arsis anotheroesaspect Sto eithat;, 
but. the, £orce that oan, injanction of “a "sCOUrLe cr. “Comme cuene 
jurisdiction would have is the force that is conferred by the 
court's power to punish for contempt of its order. One wonders what 
power the commission would have if it were granted this power under 
this statute to enforce somebody who simply ignored its order. I do 
not think you can be in contempt of the commission except in a 
colloquial sense. 


Mr. Chairman: Mr. Renwick, do you wish to respond to the 
comments as to the jurisdiction? 


Mr. Renwick: I respond only in the sense that we were 
aware of the problems with respect to the British North America Act 
specifically at the time when the Supreme Court of Canada declared 
the Residential Tenancies Act unconstitutional because of that 
attempt to give powers to a provincially created board that were 
clearly reserved to the traditional superior courts. 


Ie think @yous (willy findysshowevers 3 4in = GhesnSecusitresscAce fia 
number of powers of restraint already vested in the securities 
commission. This is to restrain the meeting to be held. I would be 
prepared to take my constitutional chances on whether or not the 
restraint of a company meeting would be held, because of the 
tradition» (of -" the ) «equity courts: }ameiEngland s,s sitOseibesiia: matter 
specifically reserved for the jurisdiction of the courts. I would 
take my chances on that, on the assumption that an alleviating 
provisions «such asi thisrsrsenotvdilkebwito mun intorinat kind ofea 
Challenge. 


Mr. Mitchell: I have one comment, and aeagain.ai lack 
association with the law. My understanding is that this Legislature 
cannot confer that type of authority on the securities commission. 


Mr. Renwick: The commission does restrain any number of 
things. Whether or not it can restrain a meeting, I would take my 
chances on that and I would be glad to argue it on behalf of the 
government if it were challenged. 


Mr. Coombs: To take a somewhat different side of the 
issue, if it were proposed to make that amendment, as I am reading 
it, it seems to say that the court would no longer have 
jurisdiction. Perhaps there should be concurrent jurisdiction. 


Mr. Renwick: I had thought the others to say the court or 
the commission. I had thought of that as a possibility and I would 
accept that too. 


hires Hebb: Mr. Chairman, hoafinakly, sroundsi whatisieauiwas 
looking for. We had, as I thought, already addressed the issue in 
the bill. If I could refer you to section 251, the remedies portion 
of the bill, you will see that there is provision there for the 
commission to apply to\\\the court, and the court may, upon 
application, make any order it “thinks fit, including rane, Order 
restraining the holding of a meeting. This is section 251(2) of the 
bli 


Mr. Elston: Do you mean the commission from the initial 
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application? Then if the someone wanted to proceed with the 
meeting, the commission could actually apply as well. 


Mivasnecolseo Coe. BL MeocalnOou ©speak. to. the. background ™ of.athe 
development of this provision, but it does look as if this has been 
addressed previously. 


loam sorry, J..was,.coo brief. Jim Spence: points out ‘to me, -or 
mentions, that this is confined to a misleading proxy circular. I 
appreciate that. My reason for mentioning it was that I thought it 
was an example of a similar sort of situation. It does not cover 
this Situation. When I said it had been addressed, I just meant it 
perhaps aS a precedent for how we might approach the type of 
Situation that was before us. 


Mr. Chairman: Are there any other comments with regard to 
Mr. Renwick's amendments to sections 98(8) and 98(9), in essence 
changing the word "court" to "commission"? 


Miter COn amy OU Salo eChanGinG. . COUrt. «CO. COMMLSSLON. 9. 
Chink enesus wise mtings WOrds, aLtezm tone word. court. 


SOD. M's 


Mineecioltilatser Lo. am SOrLyypaccoate Lou correct. -Any. other 
comments? All those in favour of Mr. Renwick's amendments please 
raise their hands. All those opposed please raise their hands. 


Motion negatived. 


Sect ionwgo.G/)) co (Ll), inclusive, agreed to. 


Mri Mitchell: ) Mr. Chairman,, just before, we go ‘back. to 45. 
I believe there was a stand-down on 48. Is that right? 


Mr. Chairmane. ) TnNeLeunwass 1a -Stand-down on =.45(4) and 482) 
which we are going to deal with now. 


Mr. Mitchell: May we hold the stand-down on 48 until 
tomorrow's deliberations so that we can be sure everything is 
correct on what is put forward? 


Mra atchalrmans ots mt) sacistactory «with . the committee, to 
stand down 48(2) until tomorrow? Yes. Then shall we go back to the 
stood-down section 45(4)? 


Mr’.t Elston: Mr. ‘Chairman, we @Gid not deal with section 98 
in its entirety. 


Mr. Chairman: It was not amended. It went through my mind 
Im wonceringe wheter 0) »necd, to gOr. hot. wust tO. be Sure, shalt 
Section 98 in 1ts entirety carry? 


Section 98 agreed to. 


Mr. Chairman: Te went “cChrougn, My = Mind sare Min Elston, 
whether we had amended or not amended it. I was not sure of that. 
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On section 45: 


Mr. Mitchel]: °°MF. SChnairman, “might =f ee tueee ea Chee Our 
staff would recommend supporting the reverted motion of Mr. Renwick 
to, chatye 


Mr... ‘Chairman:’” Mr’ “Renwiek moves’ that "section. 4574) be 
struck out and the following substituted therefor: 


"Where, upon the application of a body corporate incorporated 
otherwise than under the laws of Canada, a province or a territory 
the commission is satisfied that to do so would not be prejudicial 
to the public interest, the commission may exempt, subject to such 
terms and conditions as the commission may “impose, a trust 
indenture from this part." 


Mr. Hebb: “I know ‘I am” expressing a minority “view, but 
maybe I could just add one thing to what I said earlier about the 
reason the bar association was seeking the broader provision that 
we now have, which would include the situation where an Ontario 
corporation was issuing debt securities outside of Ontario and had 
no connection with the province of Ontario. 


It is our view that conceptually this is really securities 
law. Just as we rely basically on the laws of the foreign 
JUFISdICtioOn cto... police’ thew Sale. 101 wiles olla eo et mr. rer 
jurisdictions, we do not see that Ontario has a major interest in 
that. Similarly, we would say with respect to the trust indentures 
provisions that the foreign law should have the primary interest 
about standards of care and so on in connection with the issue of 
the securities. 


It is because we are coming from that philosophical 
perspective that we are unhappy with this limitation that Mr. 
Renwick is suggesting and which the ministry is prepared to accept. 
I thought I would put that on the table. You may well disagree with 
this point “of view -and™”’say” it “i's "corporations= Law-aunee see Fst 
primarily as securities law because it is directly related to the 
issue of debt securities outside the province of Ontario. 


Mree Mitcheris “lf Fr may "do ™ back"! "to" tne police — YOu were 
making, you accepted the fact earlier that it was rather broad as 
it exists. The recommendation you put forward, as I recall at the 


time, would have been worded as subject to such regulations and so 
On. 


Mr. Hebb: Yes. 


Mr. Mitchell: This amendment was prepared with our staff 
assistant and I have not had the opportunity to raise the question 
with Mr. Renwick as to whether inserting the regulation clause in 


there would be more acceptable. I think either would be acceptable 
to us.i\\\\ 


Mrs Renwick: “The” philosophical, “ff one = coula, dlaniLy,) 1c 
with that) ‘term,,or conceptual way of looking ‘at sit-ise thet. 1 do 
think, that; if" an) Ontario (corporation as (sucher+seenssuing its 
securities--and I do not care where or how--then we have a 
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responsibility to see that people are protected in accordance with 
the law governing the corporation. It has an aspect of security law 
asmwedy, “uc Myithaniiegitienas@asvery real aspect ,that if.we launch an 
Organization on the world and it happens to decide to conduct most 
of its business outside of the province, nevertheless, we should 
erLUCimucGuLuer tigco mdi ceontinue .or. to - comply “with what-—are very 
reasonable provisions designed to cover very serious evils which 
existed prioryto their introduction. 


Ratner mthangtom be janto a .contrasting philosophical attitude 
about it, my view would be that I would like to see this particular 
amendment passed today; then it would appear in the bill as printed 
as it; would come. ibackMto: the House If, between now and ‘the time it 
comes back to the House, the bar wishes to make written submission 
aboutrssome soother “way, Of “expressing. thes limitation: that: would, be 
more adegquate,: then that could be done in committee of the whole 
HOUSGH -abtcr: a, brier Jintormal. consultation with members of ‘the 
committee... It) was the breadth of the exemption. that was my 
fundamental concern. 


Titeeiace NalLnowed @i th down oto cover. certainly <a “significant 
PALI O21 Bele tale aeawnere sit. would: be. appropriates to— have ..an 
exemption. If it is to be somewhat further broadened, then I am 
open to hearing about it, and there would be plenty of time between 
now and committee of the wnole House to deal with it. If we pass it 
this way, it then means that at least we have drawn attention to 
the point and it will demand a response if somebody feels that it 
is too restrictive. 


Mie) sHOWards? Ieyiam {prepared to .~recommend °to, “the ministry 
Support for Mr. Renwick's amendment. Perhaps many members have 
forgotten this, but Harry Bray, vice-chairman of the securities 
commission, has urged upon me the repeal of this part IV on 
indenture trustees and that this be incorporated in a separate act, 
and also that part V, the part dealing with investment securities, 
be repealed and replaced with a fresh act. These are two items of 
legislation that.we will be dealing with in the future. I cannot 
pin it down to the time, but at the earliest convenience before I 
retire it will be the next item that we will be dealing with. Maybe 
it should go to the select committee on company law. 


I agree with Harry Bray that this should be the subject of a 
separate act. It has got nothing to do with corporate law. 


33:50 p.m. 


Mr. Chairman: Are there any other comments with regard to 
MuospRenwickis. amendments .co. sectionm45(4)? All, those in favour of 
the amendment, please raise your hands. All those opposed? 


Motion agreed to. 
Section 45, as amended, agreed to. 


MM ie Chairman: We have stood down section 48 (2) as 
remaining. May we now revert to sections 99 to 103, inclusive? Are 
there any comments in regard to those sections? 
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Sections 99 to 103, inclusive, agreed to. 
On section 104: 


Mr. Chairman: Are there any comments with regard to 
subsections slL./to 32, “inclusive Shall subsections iwton.)  Oteveect son 
104. carty? Carried. 


Mr. Mitchell moves that section 104(4) of the bill be amended 
by adding at the beginning thereof, “Subject, to subsection .(3),.." 


Motion agreed to. 


Mr.» Chaltlmansawils? “there . "any | OLSCUSSEOn Of. | COMmmerl kt aamor 
subsections Seand (62 0Carried. 


Section 104 agreed to. 
On sSeccions, dO5.c0 eb lo, inclusive: 


Mr. Chairman: Are there any comments with ‘regard to 
sections ~105" to WLV0e sincivcl Ve, rt Ot — tnLougl Iciie seule. ious 
Shareholder agreement and the beginning of proxies? 


Mr... Renwick’: [ONL SeCtlon. (iLO f=-1t "ges. = fea Ll vo a gwU lec 
petniaps, .€0° Mr. Hebb-=<T) take iti. ytheate ins nos way «cOuULG saupulanimous 
Shareholder agreement restrict the transfer of shares? That comes 
back to the point we had before. I take it a unanimous shareholder 
agreement could not restrict the transfer of shares, even though a - 
person may take subject to the agreement as a transferee. 


Mr. Hebb: THe, Ce LLO LE LOMameOk a unanimous7~ shareholder 
agreement is essentially contained in the second subsection, as you 
no, doubt. noticed. Inthink, that ,is wightwein thes.conventionals sense 
of, restriction. Do. vou want, to»saddt to. that peMaurice jline cermsior 
what you had to say earlier? 


Mr comsCOOMDS: NO. din COED KeeCNatael Ga COMT eGo ambi cUDDOGC mri 
effect ‘you "could ’ create’ rights which’ would) gnhibit. transter,, put 
they are essentially private rights, rather than what you might 
think of as corporate constitutional rights. 


Mre »ReENnWICK? *So0 far”as thev-acttial” transfer .oL. tie shares 
on the books is concerned, that is not inhibited. 


Mr. <COoombpS: ledonut believer so, NO. 


Mr. Chairman: Are we speaking now with regard to the NEP 
or generally shares of all types? 


Mr Renwick: Just generally. 
Sections 105 to 110, inclusive, agreed to. 
On Seceron alli: 


Mr. sChalimatemm Ol: SeCCUCLONGE LL. the Ariadne Group _ had 
comments and Mr. Mitchell has an amendment. 
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Mr. Mitchell moves that section 111(1) of the bill be struck 
Out and the following substituted therefor: 


rat P SNOGppersOnygecnall wsolicit proxiesicinmssrespects-of-can 
offering corporation unless, 


SCCUpeinershnels Case seOfoescolicitation by jsorson: pbehal fe of-- the 
management of the corporation, a management information circular in 
prescribed form, either as an appendix to or as a separate document 
accompanying the notice of the meeting; or 


nO) Rel net hesscase .oLmanvyu others solicitation «a .dissident's 
informaklonscirculbarésine prescribed form is.sente.tor the auditor .of 
the corporation, to each shareholder whose proxy is solicited and, 
if clause (b) applies, to the corporation." 


Motion agreed to. 
Section 11l agreed to. 
On, sectioneliL2 


Mr. Chairman: Mr. Renwiciee. MOvVesio:. tha ten Seetronss112/enot 
stand haswpartwofiethe?. bili. 


MG eprRenwicks wer .soChailrman, | wlwaovesathat e:simply.” tibecause:) I 
can't conceive of what kinds of circumstances would be that the 
commission would be asked to exempt any offering corporation from 
the provisions of section 110; that is, "The management of an 
Ofrferandercorporataonmshall, ywconcurrently ewithmorepntror -tonmsending 
notice of a meeting of shareholders, send a form of proxy to each 
Shareholder who is entitled to receive notice of the meeting." 


I put the amendment for the same reason I put the earlier 
amendment. What is the scope of that exempting power? It seems to 
me that an offering corporation should be obligated, as we tried to 
provide in section 110. Perhaps somebody can tell me what the 
exceptional circumstances would be Ehet. swould justify the 
commission coming to the conclusion that 110 was not going to apply. 


My same comments apply to section lll as amended, as we just 
passed it. 


4 p.m. 


Mra. sGhairmance Mos ~Mitchedde or «Mrees3HoOward;.cdomyourgwishs:to 
respond to Mr. Renwick's motion to delete section 112? 


Mr. Howard: I have no notations here with respect to 
Sact ion elon dcthink lty is: carried Lorwards from the existing bill, 
Mr. Renwick, probably with a minor amendment. 


Mr. Wells: This section seems to have been around for a 
long time. I am not familiar with its use at all by the commission 
and perhaps the members of the committee could assist us in that 
regard. I think Mr. Hebb had something to say. 


ev 


Mr.ivHebb: 4 l..think sthesjuse. would, be -quite, rare.” Tummiont 
be noted that in addition to the point that has been made, that it 
does not represent a change from the existing law, the provision is 
paralleled in the Ontario Securities Act with reference to 
non-Ontario corporations. I think it is there to cover the oddball 
Situation. I am not able to come up readily with an example of a 
corporation that would be seeking a complete exemption from proxy 
Circular requirements, but it does seem to me there might be some 
case made or occasional circumstance for relief from a particular 
disclosure requirement of the information circular provisions. I 
think that could also be embraced by the exemption provision. 


Again ©I ‘would -say**iti4s* “just*® for Plewibrlity.s Ityyou s2fook 
through ®the-, Securities’ Act..and ithe! ovdricts \oaréasy.thate-are 
essentially administered by the Ontario Securities Commission, 
there normally is a basis for the securities commission to provide 
an exemption from what are normally the rules that you have to 
follow. I do not think there is anything more than that intended 
here. It is here to cover the very occasional circumstance where 
somebody can make a case for exemption from the conventional 
requirements. 


Mr... -Renwicks. Mr.< Chairtman,., ligate NOtLw Particularly. anxious 
that the amendment be put. I wanted to raise the issues that were 
involved in it. I would be very interested if somebody would take 
the trouble to ask the commission how many times they can recall 
that this has ever been used. I would not be surprised if it has 
not been used, and if it has not been used and it has been there 
for some considerable period of time, there is a -very real reason 
to believe that it iS an unnecessary appendage in the act, 
particularly when we are talking about this business of the flat 
Obligation in section 110 of the proposed bill about sending a form 
of proxy to each shareholder who is entitled to receive notice of 
the meeting. It is difficult enough to get shareholders to respond 
in’ this day’ -and: age; "and?af: yous omit to tsends them the proxy (as 
well, -then- youY-are +going to =cut’ down® what “little sharenorder 
Participation there vis: 


Mr. Hebb: Mr. Chairman, one other point: Maurice Coombs 
suggested I should point out to Mr. Renwick that the potential for 
exemption applies not only to the management proxy circular but 
also to the requirement to provide a dissident's proxy circular. 


Mrs. PCOOMDS:. 41 . SUPPOSE. wYOuU wmighntavalsos think Wor “iwhatieMrc. 
Hebb refers to as oddball situations. In “a situationdmswhere 
Shareholder records were inadequate or incomplete or lost or there 
has been some sort of fraud or whatever, you might want to do your 
proxy solicitations by newspaper if there is shortness of time. I 
Suspect Tt asuthat vkind solu thing) -it Ws idesraneds €0 ‘cover, outst 
know of no case in which it has been used. 


Mr. Renwick: I ,.wouddrnebrkeaton beavewitidahoam jwotwogoungieo 
ask that the amendment be put. I have raised the point, we have had 
this brief discussion about it. It would be interesting to know 
whether the commission has some information on that. 


Mr. Chairman: We will try to answers:your gquestion ins the 
morning. So your motion to delete section 112 is withdrawn. 
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Section 112 agreed to. 
Section 112 agreed to. 
On section 114: 


Mr. Chairman: There are comments from the task force on 
SECTLOMSBLIE GEL), 


Mi. “RenWick:, DIaumove! ithatie«section ~114(l)> "be -2amended. by 
adding thereto the words "consistent with generally accepted 
CONCEDES FEOL acorporate ssconduct; | anda» Social. -résponsibility ."..The 
elegances Olas nat aphracse: nas nothing sto, dove with. moa OL. course . ul 
selected the words "generally accepted" because they have been held 
by the accounting profession over the years, and the "concepts of 
corporate conduct and social responsibility" are stolen from the 
social responsibility and corporate conduct policy statement of the 
Canadian Imperial Bank of Commerce, which I think succinctly puts 
the. posit. 


In the foreword to that statement by the bank it states, "For 
well over a century, the Canadian Imperial Bank of Commerce has 
conducted its business in accordance with a straightforward credo: 
We will endeavour to operate in a manner that is ethically and 
socially responsible and which contributes to what we believe to be 
the national interest. We have always accepted our obligation to 


apply moral and ethical judgements to the conduct of the bank's 
affairsean 

Then. 1Li«d0es on: "Foreathe .most part, .this,principle has..been 
maintained as a matter of good Each, without written 
documentation. However, the sSimplicities of the past have become 
the complexities of the present. With large business organizations 
such 6 -as., .ounsSm<coperatings throughout ~them .world)»in.saxe:climates iof 
changing social and personal ethics, it is important that we should 
go on record in terms of defining our concepts of corporate conduct 
and social responsibility." 


So I. thought those were very good words, "“concepts of 
Corpora ces conductesand «social sresponsibility.". l..think .it .iS. time, 
not only because of the submission made by the task force 
yesterday, that we begin to recognize the responsibility of the 
directors of corporations in the area of social responsibility and 
corporate conduct. I thought this was a felicitous way of putting 
ela taco now Lemwto «tyr and .l,.think: Gy need. say. no, more.isThere, may be 
those on the committee who believe that this is an idea whose time 
Resuimotieyctuecome,: sbut.acome .tits wad] sasand 4ds,think. 2o» woudds. be 
interesting for Ontario perhaps to pioneer and in an important 
field. 


Mr. Howard: Mr. Chairman, generally accepted accounting 
principles ss#ofAacourse,§.anew.the-rules. by)}.whichesthe ).accounting 
profession lives. What are generally accepted concepts of corporate 
conduct and social responsibility? There is no guidance there 
whatsoever; it is every man's own opinion of what-- 


Mie oRenwLeks ol,.arecognizeéss. thatpusands that gwouldissbcae the 
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pioneering nature of that because 25, 30, or 40 years ago some 
person could have said, "What are generally accepted accounting 
principles?" We could have had the same discussion. There has been 
an immense evolution of accounting principles with respect to 
becoming generally accepted. There certainly are, as indicated by 
this statement and as we had indicated to us from the task force, a 
number of corporations of significant proportions that are making 
Statements about this-- 


Mr. Howard: Of different kinds. 


Mr. - ‘Renwick: and -"rt S-woukd Wot be -heyond= sche iwicewot 
directors of corporations in Ontario to give some sense and meaning 
to the term "generally accepted concepts of corporate conduct and 
Social "responslorrity. 


I am a great believer in the evolution of concepts, and I 


think if we start, it will have a content that will develop over 
time. 


4:10 p.m. 


Mr<e“Howard? “All“"*T “am@‘saying™ Ps. IP “cannot ‘recommend “to *tne 
minister that we impose, through the Legislature, within the law, 
SONnCepts ‘that. do notrexrsts: 


Generally accepted accounting principles exist; so throughout 
the bill we refer to them, but I cannot recommend that we introduce 
something that does not exist. Every corporation would have its own 
ideas of what this ‘concept should” "be;s though cranted, ~in —the 
rucure, “ute the “evolutron “or “time; tnis 1s "GOrnom Co Come. ote 
think, to use your words, or what you were hinting at, it is a 
little premature at this period of history. 


Mr. Mitchell: ‘I’ guess the Ponly’ concern? “Pi have here; ir. 
Chairman, is that I am not sure if this were to be put to the test, 
how a judgement would be made on it. It gives me some degree of 
concern. There are, aS Mr. Howard has said, generally accepted 
accounting principles, but we have yet to see generally accepted 
concepts of corporate conduct, and“ if it” had» to=be’ tested, "I would 
not want to be the one to be sitting in judgement on whose decision 
TCS. 


Mr. Hebb: There is a technical comment here that perhaps 
we could develop. The point wasS made very clear by the churches, as 
I understood it, that the social responsibility code was one that 
was developed by the corporation and applied by the corporation 
against the previously developed code. 


The way this is drafted, it talks about generally accepted 
concepts of social responsibility: so 2 think’ 1 t tmay “qos turtoer 
than the churches were suggesting. In other words, it would be the 
individual corporation's social responsibility concepts, as opposed 
to generally accepted concepts. 


Mr. . Mitchell: 1° Nave ’da Sqreatisdeadlevotes dit fiicwite avith 
accepting any change to this particular section. 
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Mr. Chairman: Are there any other comments? 


All those in favour of Mr. Renwick's amendment, please raise 
your hand. All those opposed, please raise your hand. 


The «vote being tied, .the chair, by tradition, must vote with 
the, government: bild, the «status: guo,') theslegislation,as ‘it is. 


Motion negatived. 


Mrs .Chalrman: You will “appreciate, with the excitement of 
ehe spring cand: fall,-sittings, + that.t..was; well. versed, in the chair 


Naving--this 1S -the first. time the chairhas been forced to -break:.a 
Cie. 


Mr eeGnWiCk: el ucan Understand. that you, are yoting ‘against 
your conscience in..adhering to principle. What could we call it? A 
MObale ViClCOry.. 


Mr. Chairman: I referred only to precedent, Mr. Renwick. 
Shallesection, 1i4(l)) carry? Carried. 
Sat Boe CULO aau7)eo Carry? uCatmr Led. 


On section 114(3) there are comments by the Ariadne Group and 


Mr. Renwick and Mr. Spensieri, and Mr. Spensieri's was received 
Dhiunst,. J. believe; 


Mr. Renwick: Fine. That is quite agreeable with me. 


| Mr. Chairman: You have seen each other's amendments. Mr. 
Spensieri, shall we deal with yours first? 


MU pee peiole Ciara eehalrManmuael, move MEnate Section a1 43) 
be struck outeand the: following substituted. therefor: "At least one 
Coie On at hewn Oly eClOncmOfesan®Oft er inguscomporation, Shally not. be 
officers or employees of the corporation or any of its affiliates 
Or independent contractors who have provided goods or services to 
EDCwscOnOOGaULOn. Otehany wOls tts .afriiaates i ewathin .a jperiod, , of..12 
months prior to the election of directors." 


Essentially, this is in response to the submissions made in 
the various exhibits, and also to my own understanding of the 
Situation, which is essentially that the legislation has accepted 
the concept that one third of the board of directors must be an 
independent board, and to make the board truly independent we 
should exclude people who, in any way, rely for their livelihood on 
EheasuCcontinvances- Ofm Goodwill. of .sthat. corporation. legaethimnk 
independence implies a lack of financial constraints, lack of 
financial persuasion, and it would appear to me that, as humble as 
theweLoore,ingcrattingsemight.be,. that. it probably.will- achievesits 
objective of ultimate independence. For this reason, I would ask 
LOGsLES adoption. 


Mr. Renwick: Mr. Chairman, uF think Mr. Spensieri's 
amendment speaks to the same problem that we are both. trying. .co 
deal with. I would certainly want to support his amendment as he 
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haS put it. For the reasons which he has stated, the objective is 
the same as for the one which I will move subsequently if Mr. 
Spensieri's is not passed. 


Mr. Chairman: Are there any other comments with regard to 
Mr. Spensieri's motion? You will remember there was a considerable 
amount of discussion by the Ariadne Group and various groups, also 
the task force on the churches. There has been a considerable 
amount of discussion and thought given to the independence of the 
one third of the offering corporation's directors. Mr. MacQuarrie. 


Mr. MacQuarrie: z wonder if we could hear from the 
ministry in connection with this. 


Mr. Mitchell: Mr. Howard perhaps may wish to comment, but 
there’ was"” a. fot “ot. discussion With, tedard mtOsGilicmeeseol. ol 
yesterday. I have not, to this time, been convinced that this 
particular section should be changed. 


Mr. “'Chagrmans Mr. "HOWaALA, -GO™ *VOU- > Wi Siieeet One Omm Or ree 
Mitchell's comments? 


Mr. Howard: Mie Chairman, all ft can say is that 
personally I would undertake that this section be reviewed at the 
earliest opportunity after the bill has been enacted. There are a 
number of sections that are rather complex and should be looked at 
again, possibly in the light of experience. I have recognized from 
the time of the first draft that something should be done in this 
area. All I can do is undertake that we will look at it again very 
carefully with the assistance of the practising bar. 


Mrs ‘Chairman: “Have ~‘the “soliertors?? for etnese'Canadyvan «Bar 
Association any comment as to what they have found, what their 
experience is? Can you assist us in a technical way here? 


Mr. Hebb: I made some general comments yesterday. I guess 
I just have to reiterate what I said yesterday. 


I recognize that there is concern about directors that may be 
pereeived “as "ar ’conilict’ “of interest .> Pethiink tow icwe Slacuer 
difficult matter to deal with in a few minutes. It is the sort of 
thing that you might ask some people to go away and spend a little 
time thinking about it and come back and make some recommendations. 
I’ guess I really cannot say” anything more than “that except™ that I 
do agree that there are questions being raised about the position, 
particularly of the lawyer who does a considerable amount of work 
For the “corporation “and then’ sits'’on “ehne@ "boards lf Know our sbar 
association also looked at the lawyer who does an occasional thing 
for the corporation, a very small thing for the’ corporation,” and’ is 


thereby disqualified. It “isan? example” of “che Ssort' of proplen you 
have. 


As I said yesterday, you have the businessman, and maybe his 
company sells a very small amount to the company on whose board he 
might sit. Does that disqualify him? Does there have to be a 
certain size to the conflict before it becomes important? 


I know Mr. Renwick in his amendment has tried to address that 
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issue of materiality. I guess all I am saying from my point of view 
is ethated precognize sit ws andrea“ of concern) bat “Ts thavett eal 
difficulty in coming up with a solution in a short period of time. 
I think Mr. Howard's suggestion of taking a further look at it at 
an early stage would be a better approach. 


4:20 p.m. 


Mr. Mitchell: In bac Gy, Mrs Chairman, that was a 
commitment that was made yesterday when the groups were making 
their presentations--that reviews would be carried out with people 
who had interest in particular sections. I guess at this point that 
1S Our commitment. 


Mr. MacQuarrie: I have some difficulty as has already 
been outlined by Mr. Spensieri's use of the words "independent 
contractors who provided goods or services." I tried to identify in 
my’ mind= what sort of contractors could ‘be involved. There was a 
conflict of interest in municipal law where a member of council who 
operated a general store in the town sold a pair of shoes to the 
fire department. There was some question as to whether he qualified 
OlLmirOteandmnaG tas COnLLict Of Vinterest Band “thi'se-sort' of = thing >s-'s0 
long aS interest was properly declared, there was no real 
impediment to his independence in any way, shape or form. 


imtPsCenoG. to. resolve 1tself=to my” ming "into “a "question of 
degree of dependence on the corporation. By adopting this 
amendment, we could be eliminating people who Might 
inadvertently--a director of another corporation, a president or an 
officer of another corporation who might sell oil or something else 
to the company involved. Are we into a conflict of interest in that 
Situation? The ramifications of the term "independent contractors 
who provided goods or services to the corporation or any of its 
affiliates" seems to me to be a pretty sweeping sort of elimination 
yet at the same time when a person is tied up to a very financial 
extent with the corporation I can see him being excluded, 
certainly. The wording here certainly gives me some trouble and I 
could not support the amendment. 


MeauEsuscton te LL Mr. a opensieri* would ~*Like'*to ~sort™ of 
respond directly, maybe this is a good time for him. 


Mr. Spensieri: Yes, very briefly, Mrs Chairman. The 
thought has been advanced by Mr. MacQuarrie to indicate that we are 
trying to exclude these people with potential affiliations from the 
board. That is not’ the case. There is’ a two-thirds component which 
is wide open. All I am really arguing for in this amendment is that 
Onewithine gou@mthen board: beissort*ofe pristine; .1iyour like;'r inthe 
sensee thatie they’ "be» absolutely “devoid: of even’ any potential for 
interests It ws this "select one third that’1I am@really addressing 
myself to in this amendment. 


As far as the independent contractor is concerned, I think I 
am using it in its generally accepted legal sense as being anyone 
who is not a permanent employee or an employee in any sense of the 
word. ~1- think’ -1t1s* Sjust a generic Wegal*’térm- used to indicate 
anyone who provides legal services, accounting services, any kind 
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of outside services. I just want to be sure we were onside as far 
as. understanding whatialewasintending) to «qeteat,scnere.r4haicns t 
mean to suggest a contractor and perhaps (inaudible). 


Mr. Elston: I wouldisguet~-likewstos. Say nivery ,Wwery GDrLenlLy 
that this may be another situation where it would be appropriate if 
the language is somewhat loose in terms of the concerns of the 
other members of the committee that we might put this particular 
amendment in the bill now and between now and when it is dealt with 
in committee of the whole House, we could strengthen it or have it 
reviewed extensively by the people. That, in my understanding, will 
be at least two or three months from now. 


The part that concerns me is that the commitment having been 
made--and I appreciate the commitment--it will not take place until 
at least one year after this is passed by the Legislature. It could 
be some three or four years down the road by the time we have any 
experience if that is what we are going to be dealing with in 
relation to this section. 


When or if we decide to set this down for the time being, it 
could be a considerable length of time before we get back to really 
taking a serious look at tightening up this one third--which policy 
has already decided must be independent from the corporation. So to 
partially reiterate some of the comments of my colleague Mr. 
Spensieri, I think we should take the step here and try to preserve 
the policy that has already been enunciated by the group and try to 
preserve independence. 


MreaeChairmans. Abie pthose in aet avOur.4 Ole. MY. sk ODeNnS emis 
amendment, please raise their hands. 


All those opposed, please raise your hands. 
The motion fails, four to five. 
Motion negatived. 


Mr. Chairman: Maybe we should stop now. I leave it to the 
committee whether we deal with the other amendment to 114(3). 


I do wish to have our procedure discussed tomorrow morning 
and to complete the clause by clause tomorrow and on Monday our 
plans for next week with the Children's Law Reform Act. I would 
like to do that tonight. A lot of people have a lot of plans to put 
into place probably tonight by telephone depending on tomorrow and 
Monday. So would you bear with me and no one recognize the clock 
for a couple of minutes. 


Mr. sCharrmans Mra. Renwick «amoves. sthaty sechlonr -b14 (3)4, be 
amended to read as follows: "At least one third of the directors of 
an offering corporation shall be independent of the corporation," 
and that section 114 be further amended by adding thereto 
subsection 114(4) as follows: "For the purpose of subsection 3, a 
person is not independent if he is an officer, an employee or a 
person who is retained as a consultant or professional advisor of 
the corporation or any of its affiliates or any other person who 
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directly or indirectly would have a material conflict of interest 
if elected a director." 


Mr. Renwick: We have had the discussion generally on the 
point. I think it is important that the amendments be put for the 
Sake Ore athessrecord: both: ine’sthe - view “of. the commitment by . the 
ministry to look at the matter but also to reflect very clearly the 
concern that we have about it which has been expressed. This is 
Particularly *sorin"lignt ofthe evolution’ot this ’section’since- the 
Cine’ {the Sed rat ti etprlie ssurraceds There has been significant 
Curtailment of what was then proposed. As Mr. Hebb has correctly 
stated, I have tried to reach out to the point that Mr..-MacQuarrie 
was concerned about, about how to delimit in a satisfactory way who 
is independent. 


The first point is that we are only talking about one third. 
Second, I have gone directly to the term "independent" to emphasize 
the essential ingredient that is involved. Then in the proposed 
additional subsection I have tried to delimit the persons who are 
not independent in a way which I think is capable of ascertainment, 
particularly as the term "material conflict of interest" is not one 
which is unknown to the field of corporate law. I put it forward at 
least as a proposal from which we can perhaps ultimately come up 
with the answer to the concerns which have been expressed. I would 
like the motion to be put so the record would show the discussion. 


Mrs cirarrmat ss Mr. “Howard, - do'™ Vouy Wish cto@nespond eto “Mrs 
Renwick other than to reiterate your comments to Mr. Spensieri? 


Mire toward: stiatmris= aDoul altel *“Can@ao-—Lo- Undertake —ctnat 
we will look at this whole area because it is of personal interest 
to me also. 


2230. Dems 


Mrs YHebb?* T"havewea “question. =): isi nottclear'torome from 
reading Mr. Renwick's draft whether he will be prepared to apply 
the materiality standard to the consultant and the professional 
adviser as well as to the others. I would be interested to know 
what his thinking is in that regard. 


Mrr Renwick: My intention was to rule them out 
automatically, but it may have a defect in the drafting of it. It 
was not my intention that’ it would apply, if that is responsive to 
your question. 


Mr. Chairman: Any other comments with regard to Mr. 
Renwick's amendment? All those in favour of Mr. Renwick's amendment 


please raise their hands. All those opposed. 
Motion negatived. 


Mr. Chairman: Is there any other discussion with regard 
EO .seGhione1445).22Shall iseetion ll4(3)°carry? *Carrved. 


May we leave “it there for this evening? May 1 have the 
guidance of the committee with regard to the procedure tomorrow and 
Monday, keeping in mind that we are scheduled to sit for the 
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Children's Law Reform Act on Monday. But I would ask the clerk to 
advise me--the witnesses were few and far between who were 
responding and who wished to appear before us as of the early part 
of this week. I might ask the clerk to report on how many people 
had confirmed that they wished to speak to us Monday. 


Clerk. 0o& sthe eeCommittee: I have not spoken tO } Mra 
Forsyth's secretary today, but there is a commitment from 10 
o*clock:;'to. iL sotchock andmatueliLaro’ Clock, @tandt 7420125.) Sasa gand pveb0 
p.m. on Monday. They are already made--the Canadian Bar Association. 


Mr. “Chairmans bs3thate ce 


Clerk» of the (‘Committees Thatiials Callcohei fave... Tetiave ynoc 
spoken to her today on this subject. She may have more. 


Mr. Renwick: Has Justice for Children responded? 


Clerk. ojoft. athe ~.Committee - hd SoS wt Ol eat ne snliSt TCE for 
Children. This is for Monday. 


Mr. Chairman: You are speaking of an organization though, 
this Justice for Children. 


Clerk of the Committee: Are you? 
Mr. Renwick: Yes. 


Clerk of the Committee: JUSts) Jaen ce. Here are the 
people that we have contacted. They are all here, and all of the 
comments. 


Mr. Chairman: Justicessefor » Children thas®.been contacted -and 
the response has not been-- 


Clerk of the Committee: They are going to come. They will 
need an hour for their presentation. He indicated Wednesday, 
January 13, would be a good day for him. 


Mr. Mitchell: «Mr. ) Chairman, -“ltahast been’ sins-the, past 
through the courtesy of the members of the committee that--out of 
if you want to call it the basic Metropolitan Toronto area--they 
have recognized the problems that members have in getting back to 
and. from). their ‘constituencies. .:itivwvs.s safe. -touisay at. wasr7athe 
understanding=--I know I have talked to other members--that we would 
not be sitting Monday. We did not sit this previous Monday. 


Clerk of the Committee: Yes, you did. 


Mr. Metchelie: Noyewe Gidenot. 


Interjection: No, not Monday. 


Mr. Mitchell: We had been scheduled to sit Monday. The 
fact of the matter is we have at this point completed section 114 
of this particular Business Corporations Act, and we have been 
moving along quite readily thanks to the committee members. We do 
have approximately another 150-odd clauses to go through. I am not 
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Sure there are that many amendments to come forward--however, we do 
have a length of time. 


Mr. Renwick: We have all night to think up some more. 


MevleMbrche lis aves ;PPrtnaty-1Sasrights.4 With respect, toiuMr. 
Laughren, and Mr. Hennessy, and Mr. Gordon, who have difficulty in 
making connections-- 


Mr. Laughren: Why this sudden concern? 


Mr. Mitchells: I. am.expressing -the concern. Let us not. be 
facetious about it. They have difficulty in making connection with 
aipCrattetlrghts,. and so on,m tow.detethem. to stheiniwconstituencies. 
It waS our understanding, rightly or wrongly, that we would not be 
sitting Monday, and I would request the chair to examine whether in 
fact the Monday session is necessary. 


At least could we waive the Monday morning session to allow 
the members, not only to have some time in their constituency, but 
also quite honestly, with their families? I am obviously being very 
selfish on my own part. It means the difference of whether one 
leaves early Sunday to come down or whether they have a chance to 
come later on the Sunday. I am being selfish, I honestly admit that. 


Mr. Chairman: I think the reason for the Monday past not 
being scheduled was because it was immediately following New 
Year's. The reason this coming Monday was scheduled was that the 
clerk Mr. Forsyth and I believed it would probably be on more of an 
emotional appeal and there could be a great number of witnesses 
wishing to appear before us. That has not materialized at all with 
regard to the Children's Law Reform Act. So therefore, in case the 
committee did not wish to be accused of cutting short witnesses, to 
Give itself a holiday, that is why Monday was scheduled. 


In view of the sparse number of witnesses, it would be very 
easy to not sit Monday if that is your wish, providing we have the 
Dien rronceor, US sand 1t.iS- going, to be finished=tomorrow. 


Mr. Renwick: I would just assume the bill would be 
finished tomorrow. 


Mrpeeectalrmancsr Yes. als 1t— GOing etow-be: finished “in the 
morning? 


Mr. Haggerty: You are the one holding the keys. 


Mremohnalrman: sls 1t= doing.) to, Linishned int the morning for 
those people to make flights at noon? 


Mr. Renwick: I do not see any reason why we cannot be 
finished by noon or one o'clock. 


MreeeMitchelic Mr, “Chairman, notwithstanding the comments 
that have been made, may I ask you as chairman of the committee to 
ascertain--and you would have to contact Mr. Forsyth for this--but 
if you find that the schedule for next week is easily adjustable, I 
would appreciate the opportunity, and I am sure other members 
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would, if’ ®wé" could 'deferoeereting in sthe (morning ane toekito ian 
afternoon session aS a minimum on Monday. I would prefer Tuesday 
myself. 


Mr. Chairman: Fine, then unless you hear to the contrary, 
we will move those on to Tuesday. We will not sit Monday. However, 
if you do not move along expeditiously tomorrow, you will be back 
on Bill 6, Monday. We do contemplate being finished by noon. Is 
that a reasonable expectation? 


Mr. Renwick: I think we should recess at the very latest 
at one o'clock. I assume we will be finished at 12:30. 


The committee adjourned at 4:40 p.m. 
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BUSINESS CORPORATIONS ACT 
(concluded) 


Resumingsiconsideration of Bill °6,/ An’ “Act... tow revise. the 
Business Corporations Act. 


Mr. Chairman: We have a quorum. Gentlemen, shall we carry 
on? Mr. Renwick had some question about section 112 yesterday and 
Mr. Wells has some kind of little answer about the exemption order 
in section 112. Mr. Wells. 


Mr. Wells: Thank you, Mr. Chairman. I was speaking with 
Keith Boast, the legal adviser to the commission, this morning and 
he advised me that in 1980 approximately 25 orders of exemption 
were made and I can break it down into some categories. The numbers 
won't add up to 25, but in essence there were some problems with 
CODporatronsm 1 -uother states and problems’~ there, American 
corporations. About half of the exemptions had to do with movie 
promotions and they were given exemptions subject to conditions 
that if in fact there was a meeting an information circular and 
proxy material be sent out, but normally they aren't. 


A couple of corporations were with less than 15 shareholders 
or they were inactive and were given exemptions subject to no 
material change taking place in their status, and one corporation 
which became a wholly owned subsidiary of a chartered bank was 
given an exemption in that year. 


In 1981, there were 19 exemptions, again about 11 movies. A 
couple of banks for technical reasons had to get an exemption 
because the regulations under the Bank Act, while they were told to 
comply with those regulations, were not in fact enforced. There was 
a project financing--that would be Similar to a movie 
exemption--and two corporations got special dispensation because of 
the postal disruption so that they could give notice to their 
shareholders of the meeting by various other means, by courier or 
whatever and notices in newspapers. 


I hope that will be of some assistance to the members. 


Mr. Chairman: Thank you, Mr. Wells. Does that answer the 
question you raised yesterday? 


Mr. Renwick: Yes, I just wondered about the use that was 
made of the provision. 


Mr. Chairman: Thank you. Gentlemen, we left off with 
section 115. At the end, we had carried 114. Are there any comments 
or questions with regard to sections 115 to 122 inclusive? 
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Mr. Renwick: I am always delighted to know that a 
director ceases to be a director when he dies. 


Sections 115 to 122, inclusive, agreed to. 
Mr. Chairman: The board of trade had a comment on 123. 
Mr. Mitchell: We have no proposed changes, Mr. Chairman. 
Section 123 agreed to. 
Sections 124 to 129, inclusive, agreed to. 

10:20 a.m. 
On section 130: 


Mr. Chairman: Mr. Mitchell moves that sections 130(1) and 
(2) of the bill be struck out and the following substituted 
therefor: 


"1. The directors of a corporation are jointly and severally 
liable to the employees of the corporation for all debts not 
exceeding six months' wages that become due while they are 
directors for services performed for the corporation and for the 
vacation pay accrued for not more than 12 months under. the 
Employment Standards Act, and the regulations thereunder, or under 
any collective agreement made by the corporation. 


"2. A director is liable under subsection 1 only if, (a) he 
is sued while he is a director or within two years after he ceases 
to be a director, and (b) the action against the director is 
commenced within six months after the debts became payable, and (i) 
the corporation is sued in the action against the director and 
execution against the corporation is returned unsatisfied in whole 
Or in part, or (ii) before or after the action is commenced the 
corporation goes into liguidation, is ordered to be wound up or 
makes an authorized assignment under the Bankruptcy Act Canada, or 
a receiving order under the Bankruptcy Act Canada is made against 
it, and in any such case the claim for the debts is proved.” 


Mr. Mitchell further moves that section 130(3) be amended by 
striking- out: "clause (2) (a)"- in wthesfarst «lines and: insertingsan 
lieu thereof "clause (2) (b)." 


Mr. Renwick: I am pleased the Ministry took the 
suggestion I made on second reading, that the ancient section that 
was in there had not been looked at for a long time. That is not 
Surprising because that is about the only place in the act where it 
refers to the people who work for the corporation apart from those 
who are shareholders. I felt it was extremely archaic and I am 
pleased the ministry accepted the idea of bringing it up to date. 


As you Know, I have a further amendment to this section but I 
have no problem with the section with the changes as proposed. 


Mr. Elston: I “have a* couple of things) ine the: formsot a 
question. In looking at the two-year limitation period and in 
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addition the six-month limitation period, I am wondering how those 
two would work in practice. I am wondering if what we are doing is 
saying that the six-month limitation period is the one that is 
going to be the effective one. 


Mr. Spensieri and I were considering in our own minds whether 
during this situation and under these circumstances you would ever 
get past the six-month period. I would imagine a debt to the 
employee would be in the form of wages in most cases and I can't 
imagine there ever being a time when we would go that two years. 


Mr. Westlake: The two years relates to two years after he 
ceases to be a director, so that would involve a person who had 
formerly been a director, say a year before the event. 


Mr. Elston: But you would never go anywhere past the 
Six-month period because if the debt became payable to the 
employee, it would be for his work. I would expect that you would 
have to take the action within six months for that employee to 
recover his wages against any director at any time. 


Mrs Westiake: That is.correct. That. is (an/"overriding 
Provision, PWoHdtesyousican“alsopyvas Ii read sit, .apply oat, to ucurrent 
directors and to those who are directors within the preceding two 
years. Is that a correct reading? 


Mr scikhistonsteThemideascbehind= “that ws sthat: the’ decrsions 
which were being made two years ago, are going to be materially 
affecting the ability of the company to pay a year and a half later 
Or two years later. 


Mrs Westlake: a) Putting “citer more’ crassly, “thatysa #@person 
cannot bail out as a director simply because he senses the company 
HSedn--tinancial difficulty, “and avoid” his *responsibilities “by “so 
doing. 


Mr. Elston: I am wondering just how--sort of looking at 
the other side of it--if I was a director, and I retired this year, 
and two years later, after my expertise was lost on the board, I 
found that all of a sudden the company had gone the other way, 
maybe I would not find it all that fair. 


Mr. Westlake: I would be described as one of the wolves 
that the church was referring to the other day if I started to 
argue that position, but I will tell you, as a director. of some 
companies and potentially of others, it is a prospect that gives 
you real concern in taking on a directorship with any company. It 
is perhaps the most real liability that a director faces under any 
of this legislation. For reasons that are well beyond his control, 
it is a penalty to accepting a directorship. That is for sure. 


Mr. Elston: In addition to the extension under section 
M20 PS cdoustyousessee Mmthist! type” ofsexprovision: «asi being#?’aromajor 
consideration? I+ guess it “would have to be; you have already 
basically said that. It is going to be a major consideration for 
anybody who is potentially a candidate. 


MeeethLevinse Can Ptlspoints outieto? tyou,s, though, that =the 
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director is going to be liable only for debts that become due while 
he is a director. 


Mr. Elston: No, that is not what was said here. What Mr. 
Westlake had said was that potentially the debt could become due up 
to a period of two years. 


Mr... ‘Levin: sNow= The’ “point fis, h-dgo “to fsubsection 1 Syou see 
that the director is going to be liable only for all debts that 
become due while they are directors. The debts must come due while 
they are directors. Therefore, if I resigned today, and there are 
no debts due, the fact that tomorrow there is a debt due, I am free 
and clear, as a director. 


Mr. Elston: Okay, so we are back to my original premise 
which is there will never ever be a two-year time lag then, because 
you have to work within that six-month period. The employee has to 
sue for his wages within six months. 


Mr. Levin: No. Let us suppose that a debt is due today. I 
resign today. The debt is due today, but the employee sues within 
the six months. 


Mr. Mitchell: Excuse me, would this not be ae situation 
where if the debt became incurred today, and a director retired, 
but the decision or whatever resulted from that debt being owed was 
not made until later on within that two-year period--that is what 
we are talking about, are we not?. 


Mr. Elston: I just sort of thought that when we put the 
limitation in here that, in fact, the debt had to be due--once it 
becomes payable then the six months runs, and if a fellow has 
worked and is owed for work then within that time period that debt 
is due to him, I presume. 


Mr. Levin: It is interesting to compare the section with 
the federal legislation because the federal legislation talks about 
the corporation is sued within six months, and a director is not 
liable under this section unless he is sued for a debt incurred 
within subsection 1 while he is a director, or within two years 
after he ceases to be a director. The change in the Ontario act is 


in the fact that the corporation and the directors are both being 
sued. 


Mr. Chairman: Mr. Howard, do you have something that 
might assist here? 


Mr. Howard: Mr. Elston, on the point that you raised, we 
have simply continued the existing provision on that particular 
point. This has. been in this archaic section that Mr. Renwick 
criticized right? “along. It. “is ~cén€inuved' @in+vthe -révision. Thee 
revision was not prepared by me, or my staff, I deferred to the 
experts in the Ministry of Labour, Paul Hess and his legal people. 


They prepared this and it was polished by my friends in the bar 
committee. 


Mr. Hebb: If I might make one observation with respect to 
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the section of the federal act ties the liability of the directors 
Los 


10:30 a.m. 


Mr. Hebb: . i. just. wanted to make -one. observation. with 
respect to listening to this discussion. The federal act ties the 
liability of the directors to the performance of services by the 
employees as opposed to when the obligation of a company to pay the 
employees arose. I am wondering if this phrase "that became due," 
which is in the new Ontario bill, and I guess derives from the old 
Ontario Bill, tSsnotccontusing the situation. 


Surely the thing we want to do from a policy point of view is 
to fix liability for employees' wages on those persons who are 
directors during the period of service of the employees, as opposed 
to those persons who were directors on the employees' pay days. 
Maybe it does not make much difference in the final analysis, but 
there is a little different thrust if you compare the Ontario 
approach and the existing federal approach. That may be responsible 
for some of the difficulty we are having in addressing this issue. 


The federal approach says, in section 114, that, "Directors 
are liable to employees for all debts not exceeding six months' 
wages payable to each such employee for services performed for the 
corporation while they are such directors," as opposed to the 
Ontario approach that talks about debts which become due while they 
are directors. 


Mreamropensterisn On this = same. ‘section, this ~may;- be an 
UnadulLVe technical | point, buc it seems to me that there is <a 
potential for defeating employees' claims where you have a private 
corporation, an nonoffering corporation, I should say, and the 
director ceases to be a director because of the earlier section 
mentioned by Mr. Renwick, by reason of death. 


The estate would be wound up, I presume, reasonably quickly 
within a one-year period, and this two-year permissive section 
would, in effect, become stultified or nullified by the fact that 
the director's estate, which in some cases, where it is a one-man 
corporation,--let us say you only have one shareholder who happens 
to be a director--that might be the only meaningful avenue of 
pursuing the employee's claim and you might find it barred by the 
fact that the claim has not been presented during the period of the 
administration of the estate. 


It seems to me there should be some kind of overlap in those 
situations. I do not know whether this has been considered or 
whethenoutenicmeven valid, but I.just see it as a potential for 
defeating an. employee's. claim in,. that -restrictive, class of 
corporations, a so-called one-man outfit. 


Mrane Bilston: © have. just one ’-comment. 'I think ‘there, are 
some real difficulties with the section. I think it is designed to 
give an employee a much broader area to work in than he has up to 
this point, but I think, in effect, it really does cut him down to 
six months and it really is not quite clear in my mind that we are 
doing exactly what the policy was designed to do. 
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I am wondering if maybe we should not have some further input 
from the people who actually work in this section. I do not think 
it justifies our retaining that section in the act merely because 
somebody else, from another ministry, decided they would not do 
extra work on it to clarify the problem. It may be one of these 
situations where we--although I hate to extend our sittings on this 
particular matter. Certainly, I hope it can be worked out before it 
goes to committee of the whole House in any event, because I see 
some real problems with it. 


Mr. Chairman: Are you suggesting we stand this down and 
try to get somebody here from the Ministry of Labour this morning? 


Mr. Elston: I. do not. know whether that -is possible or 
even practical. I am not even sure they have the answers to our 
questions. 


Mr. Howard: The six months' wages with which you are 
concerned appears in the present and existing act and has right 
along. There is nothing novel in that. 


Mr. Elston: There may be nothing novel “in it, but that ais 
because-- 


Mr. Howard: We are easy. If you want to stand it down for 
an hour or so while Mr. Wells and members of the bar can see what 
they can do with it, if it warrants something being done. Mr. 
Chairman, are you agreeable to that? 


Mr. Renwick: There is that problem and I am glad that Mr. 
Spensieri and Mr. Elston raised it. The problem is that the six 
months has been taken out of item one and put up in the preamble to 
item (b). When I say item one, I mean item (i). It has been put up 
into the commencing three sentences and does not qualify item (i). 
Whereas, in the act the six months only appears in the one 
provision. In other words, the two-year period appears to me to be 
applicable if one is acting under the provision of clause (ii). 


Mr. Mitchell: Mr. Chairman, may I suggest we stand it 
down for an hour? Perhaps there is some wording that can be arrived 


at that will satisfy all parties here. I would move that be 
accepted. 


Mr. Spensieri: I have one further point. I am sorry to be 
taking the committee's time on this but it seems to me that the 
definition of "director" is not made sufficiently clear. I guess 
this may be by operation of law, but does directorate to your 
knowledge include the estate of a director as a necessary 
implication of the definition? 


Mr. Mitchell: If I might at the same time, we stood down 
section 48. We now have the proposed amendment to section 48 if you 


wish to return to that. At least that stand-down will be hopefully 
resolved. 


Mr. Chairman: Whose motion is this? 
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Mr. Mitchell: This will be’ ours, Mr. Chairman. 
On section 48: 
Mr. Chairman: Mr. Mitchell moves that section 
48(2)(b) (ii) of the bill be amended by adding at the end thereof, 


"based on the examinations or inquiries required to be made under 
the trust indenture." 


Mr. Mitchell: I cannot recall at whose request this was 
stood down. 


Mr. = Chairman. “thinks Mr. 2 Renwick. had“ particular ™=concern 
in that 


Mr. Renwick: No, Mr. Chairman, it was not mine. 

Mr. Chairman: Mr. Knight. 

Mr. Hebb: We were asked to work out some wording 
overnight. We did that and discussed it this morning with the 


legislative counsel. 


Mr wuMitehell: And’ this, has > been the resolution. Does “it 
satisfy both parties then? 


Nise ROL Onc cS 21 t.d0eSs. 


Mr. Chairman: Are there any other comments with regard to 
Mr. Mitchell's amending motion? Mr. Renwick. 


Mrew Renwick. ~inese woOras, in fact, come -at, the end of 
section 48(2), that is what we are saying, is it not? 


Mr. Yurkow: No. 


Mra? Mitchel: “No, Leis ~48°(2) (byl) “following” the™ word, 
"practices." 


MroemHebbss eine: point .peing, Mrs" Renwick, if - they,” “apply 
Only to *ther auditors’ opinion of “a report” as “opposed” to the 
lawyer's opinion. 


Mr. Renwick: Right. 


Mr. Chairman: Are there any other comments with regard to 
this amending motion? 


Motion agreed to. 


Mr. Chairman: Are there any other comments with regard to 
section 48(2) as amended? 


Section 48, as amended, agreed to. 


Mr. Chairman: We have stood down section 130. Do you wish 
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to stand down the entire section 130? Mr. Renwick has an amendment 
to 130(6). Would you like to leave that-- 


LO0240a.m- 


Mr. . Mitéchell: * Leave “section. “130; and. "stand- “ter downs: an 
total for the present time. 


Mr. Chairman: Section 131, are there any comments between 
sections 131 and 139, inclusive? 


On section 131: 


Mr. “"Renwick:s I°-have.” not’™ prepared nor =—do*-k- intend, Yto 
submit an amendment to section 131(9). Section 131(9) is as a 
result of correspondence which I have had over a period of time 
with Mr. Howard and with the then Deputy Attorney General, Mr. 
Leal, in an attempt to cover the difficult situation which arose 
when a chief executive officer of a public company failed to 
disclose a contract between the company of which he was chief 
executive officer and a company which he controlled, which resulted 
in a substantial additional benefit to the chief executive officer 
in the performance of that contract. 


The securities commission considered the matter. I discussed 
it at the time with Mr. James Baillie who was then chairman of the 
commission after the commission had made a brief statement saying 
they were not proposing to take any action with respect to the 
matter against the particular officer concerned. That appeared to 
be the end of it. I therefore raised the matter both in the 
estimates and then by way of correspondence and section 131(9) is 
designed to attempt to cover that kind of situation. 


You will, however, see that it is limited by the term 
"material" with respect to the kinds of contracts where there is a 
failure to disclose and that, of course, I have no special 
Knowledge of the particular contract. But in the interpretation 
which is made of the term "material," I am not certain whether or 
not the particular contract would or would not have been caught, 
even though it was quite clear in the net result that significant 
financial benefit accrued to the chief executive officer concerned. 
Needless to say, he did not remain chief executive officer for very 
long after that. 


But I was concerned that there was no positive way by which 
the corporation could reclaim the money, the profit which was made, 
and this is an attempt to say that. I would have, myself, had I 
been drafting the matter, left out the word "material" and I would 
have provided a permissive application by a shareholder, but I 
would have provided a mandatory application by the corporation and, 
failing that mandatory application by the corporation, I would have 
provided for mandatory application by the commission in lieu of the 
corporation taking the action. 


Because the whole object of this provision is simply to 
reclaim for the corporation the profit or gain that would be 
realized by a director or officer when he--has-—broken the 
requirement of the law with respect to disclosure. 

Page 10 follows 
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As I say, I think the provision is defective in having the 
VWOKMseNoavehlat Sein SbNLSmiparticular situationge "I= do, not .think a 
chief executive OLEscer snoutdi. Dew vcContracting, directly Or 
indirectly, with the corporation without disclosure regardless of 
wnether,. 1n sa.. technical “sense, the contract > could said to ‘be 
materlial-ori not material. As I~ stated, I would have left» the matter 
that ethearshareholders coulda= permissively # bring the “action “if he 
Chose tO doa so, “but. «that *theiscorporation would havea .statutory 
TandalewmlO Moning Che sacthiOneesrt. 1b 7failed to bring the *action, “then 


the commission would have the mandatory obligation to bring the 
action. 


As usual, when one tries to remedy a failure or an abuse that 
has come to the surface, one always has guestions as to whether the 
language iS apt to do it. As I said, I have no personal knowledge 
of the exact nature of the particular contract that was entered 
into py the company controlled by the chief executive officer with 
the corporation of which he was chief executive officer and whether 
it would be caught as being a material contract or transaction or’ 
NOteaslejustedo not know. Sufficient to Say it \was.not, an adequate 
response, at least the law was not. 


Miemconmisslonadrdy what, “Il think, was quite /appropriate* rin 
raising the matter publicly. I am quite certain the commission had 
grave concern about raising the matter publicly, but I am glad it 
did. This clause is a result of that event and I am content for the 
Ppresent..burposes Vtoellet. iti*g0 “on that ground. I would *certainly 
appreciate it if Mr. Hebb or any of his colleagues would like to 
speak to it. They may well be aware of the particular situation 
that is addressed by this new subsection. I would appreciate any 
comment they would like to make. 


Mre Maitenell: "Just. one.) preliminary” “cOmment Mr. Howard 
made to me. It would be his opinion the result you are looking for 
would be resolved. Perhaps Mr. Howard would like to make a comment. 


Mre © Howard:= Of. .course,«: whether the. contract: is material 
Or not or the transaction is material or not is always a question 
Gemcaces nr therextsting "act (too .that* term as used in “one*"‘of «the 
Subsections although it does not appear before. I think the 
contract we are talking about must be a material contract in the 
existing act in the subsection. 


Mr. Renwick: I think my response on that particular point 
is it appears to me to be irrelevant whether it was a material 
cenenacey ome transaction fat) all.  9f . the Viparticular “officer Yor 
director made a profit by means of a contract in which he had not 
disetosedsthrsacinterest, and ‘thateis why I> question: whether the 
question 40tie materiality Sense significant fin’ “this iat» fall peethe 
copporation-*should =be tentrtled “to "reclaim the profit “that was 
secretly made. That is my point about that question of materiality. 


Monae Howard evil ithink @harry «Braye stated ins "estimates? that 
tnucwivechvapuintouer and sunusual. situation. The: Trkelrhood oft it 
happening again was very slim. The way we have drafted this 
subsection 9, Mr. Renwick, I would think would be a deterrent now 
to anyone in a managerial or sitting in-- 
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Mr. Renwick: I certainly hope so. 


Mr. Howard: Because now a corporation may, a shareholder 
may, the commission may. Faced with all those possibilities of 
somebody taking action if he tries anything, I don't think anybody 
would have the temerity to try on what was done before. But I was 
going to say, subject to the comments from the members of the bar 
and the committee advising me, I would be quite prepared to 
recommend to the minister that we drop the word "material" in 
subsection 9. Buti af, an stheaview of. the. par, 16°S Nor. going. fo 
affect it one way or the other, I suggest leaving it the way it is. 


0s Owes 


Mr. Hebb: I take it, Mr. Renwick, you are not necessarily 
making the case to remove the materiality standard from the whole 
of the section? You are principally concerned about subsection 9. 


Mr. Renwick: Just subsection 9. 


Mrs iHebbs’ Lucthink;)>c frome) asa technacals \pornt wiOienw Viuew eee 
would be difficult to make a distinction between subsection 9 on 
the one hand and the other requirements of section 131 on the other 
hand. The materiality standard, as you know, is designed to remove 
any concern about minor sorts of situations involving relationships 
with the company. I think you really have to consider what the 
impact of removing that standard would be at the beginning of the 
section, where the director is required to make a judgement as to 
whether. he has ‘to'-disclose a particular .:velationshipas wito sa 
corporation, whether he should refrain from voting and so on. 


i) think yyou,would ,have» tor hitwus, sat vehatiupoint and, altnough 
I know the actual situation you were concerned about involved a 
chief Yvexecutive, officer, I .take, sit, from syours remarks —enat oyour 
concerns ls: abouts alls. officerssiands” all adirec tor Susp LGr VGilnGsn th ed 
Situation where they did not disclose the interest. 


Mr tRenwicks .:Yese«e Tl sdidhni fb) feel .vou s:coutdersing tem Out aia 
particular office that was held and fix that responsibility. It had 
to’, applyato \themdirectors,ore officerssel praccept athe Dosti ionmion 
that question. As I. say, when I .first was considering it as. it 
appeared finally in the bill, I thought I would move an amendment 
to delete the word "material," but in the context of the whole of 
the section, I am prepared to accept the view that this at least 


would be of persuasive value in deterring someone from attempting 
to) dowite. 


I think they would. be running a greatierisk, if .they. made a 
secret profit that they had not disclosed, in ever going near a 
court.;on: thes propositionjsthat..dtsiwasienot materiadweif Lb awaspzecin 
Fact, a profit. sSompractically ~sLeams prepared: motntosdisruptwine 
flow of the whole section on that matter. Nt 
a 

The remark that this is a unigue situation and is not likely 
ever to occur again I suppose would be true of a large number of 
Specific sections of the Criminal Code as well, but we are not here 
to speculate whether it would or -wouldn't.._.I1f what .I —think was 
considered to be a serious abuse had no statutory result other than 


=e 


ao lap eOlsethee KNUCKLES liso very diffident way by the’ securities 


commission, it was just not adeguate. I am happy with the section. 
Peano Leased. De oMiibloley constdered "iteand put itwi'lr. 


Mr. Chairman: Are there -any other comments? Please note 
that in your schedule of comments of the various witnesses, both 
the Ariadne Group and the Board of Trade of Metropolitan Toronto 
hada-scOMMentS gin theysections,,up oto "139," 131" and:.so-.on...Aare there 
anys Oc hers-comments- awith. regard: to. séctions,..131. to.139. inclusive? 


Perhaps I should say to 136 inclusive, because we start insider 
Lao wut Creare oss 


Mico oot) COULG™ Comment. DrleLly Vapout "one Doara” “OF 
CLaae ~poositronrithat- Ly recall: in reference. to, isectton ~135 (2) "the 
Doard Fors trade asked why. -Indemniticatron. under =section 3562) 
should reguire the. approval of the court. This, by the way, follows 
the. Canada. Business. Corporations Act..iIn the view of our committee 
there is indeed a significant difference between the section 135(2) 
type of indemnification and other types of indemnification under 
SECLION, 135, 


Section 135(2) involves a situation where the corporation has 
brought an action against a director. It may be that a shareholder 
DoasmetOucecOmliceconoOral Lon to Dring tile, action, but it 1S an action 
Drought. Dy thes corporation: jagainst..ay director... Then. the.}j section 
Says that, after the corporation has sued the director successfully 
and has got a judgement against him, the corporation cannot turn 
around and indemnify him for his losses in that lawsuit without 
CGucr Nom ieomanprOValaoL@ethne= COULt. ly Chink, —2L5 YOU LOOKe at. Lt LN 
Pict LOC an "See “pretty = clearive thet policy "ofthe 
legislation. 


Mie SeRenwick= “Mr. ~Chairman,; "L only “have etwor’comments.” *I 
raised in section 133, and I am not going to move the amendment, 
but we had a long discussion about whether the word "person" in 
Clause 133(1)(b) should read "director" because that would have 
raised the level of the standard of care, diligence and skill that 
a person holding an office as a director or as an officer would be 
required to exercise. It would, of course, have to be "director or 
Cor icer  wSO,. thats pthe. clause. would, read. "exercise. the, care, 
diligence and skill that a reasonably prudent director or officer 
would exercise in comparable circumstances." 


I did want to draw to the attention of the committee that the 
standard is not all that high and that at some point it may well be 
necessary to reconsider that position. A trustee would never get 
away with.that=lower “level of “standard “of care ‘and, ~indeed, the 
Statute provides clearly in the sections dealing with the trustee 
that the trustee must exercise the care, diligence and skill that a 
reasonably prudent trustee would exercise in comparable 
circumstances. I am content to let that go. 


This is an oversight of mine, because I did not write out the 
amendment, but I would ask under section 135 that you accept from 
me a verbal amendment that section 135(4) not stand as part of the 
DEEES 


Mr. Mitchell: T-SEnInk; Mr. Chairman, Tee oye Cane eoLrse 
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comment on Mr. Renwick's comments with regard to section 133(1) (b) 
with a question to Mr. Hebb, or whomever, it would seem to me, 
since within sSectiom 1331)’ wer do -refer, to director and otfticer,.4n 
fact it would be more proper to use that same terminology in 
section 133(1)(b). It iS a minor amendment. I am not sure whether 
it would create any problems. 


Mr’. = “Hebbs~ OL .tnink;=*Moe  Chatemaiy wit: emcou mi seo ceake LD 
that, there may be some legal implications. There is a difference, 
at least there has been in my mind, between this situation and the 
other situation Mr. Renwick mentioned of the standard of care 
imposed on a trustee. AS he pointed out, the standard of care 
imposed upon a trustee is that of a reasonably prudent trustee. 


In my mind, "person" is preferable here, in that if we change 
it. to ““offieer “or, director, cing seculona L33.Cb).( Dae Wenale mimo Lwin 
the presence of a class of directors and officers. Maybe that point 
is, not so Strong .about of Licers, but 1dt eteac. WLlll ple. cl ence mo 
Girectors 7. das CHIN Ke CNeLew becomes; an. iINplicatilON. Cilat oC ome 
professional group, a class of people who are directors. Certainly, 
when you are looking at trustees, you say that a trustee is a 
person who has certain professional qualifications. So to say that 
the person has to live up to the standards of a reasonable and 
prudent trustee is fine. 


I am nervous, and I have always been nervous about mandating 
that a person exercise care, diligence and skill of a reasonably 
prudent director inv that] it.” suggests” that. this #istua. class jor 
directors and they go around from board to board. 


LL aadie 
Mr. Mitchell: The point is well made. 


Mr... "Westlake:/ "It M@sy not'far minor /arstting p02 nts. at asa. 
This iS a point which, when the 1971 act was brought in, received 
considerable discussion at that time. I would submit the correct 
result was obtained, namely, "a prudent person." When you apply it 
to the majority of Ontario corporations which are managed by 
nonprofessional directors, the Mom and Pop stores that we have 
heard about before, it is imposing a higher fiduciary standard than 
is. warranted. “in. ..the, average, Case... lf Vous LOCK. On! Visti one 
high-profile business corporation then perhaps it is a different 
consideration. 


Mra eMitchell: I accept. the ~comments,. ML. CuallLMane 2st owas 
just by way of a question. 


Miro PHEDDs mUTO deve lop. a Wee. aol te fie elie. leet he Gti 
perhaps could help you. Mr. Renwick made reference to the words, 
"in comparable circumstance." If you leave the word "person" there 
I think it is clear that those standards may.\vary depending on 
whether you are the director of a corner grocery: store or a large 
business conglomerate. I think that is desirable from a policy 
point of view. 


Mr. Mitchell: Thank vou, Mr. Hebb. 
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Mie sheuwloneds MYA cuCharrman,  T ralsed “it -70sterto™ Let you 
Know that I had not forgotten over the years that lower standard of 
Caresnasm-been “accepted fin~sche acts!) Quite ‘likely, Mr. Hebb)? Mr. 
Westlake and I may have, on some other occasion, an opportunity to 
pursue the topic. I wanted to emphasize that there is a very strong 
school of thought that believes the fiduciary aspect of the 
director's responsibilities is the major part of his 
responsibilities and to lessen that standard-- 


[STNG Meaneto-orovOke sa’ Wengthy discussion, but sPredo 
appreciate the exchange we have had on the matter. 


Mri =2Chairman: ~We have Soniethe floor ‘Mr... Renwick"s. motion 
amending section 135(4). Shall we deal with the sections up until 
that? No. Since we have a motion on the floor I guess we had better 
deal with that and not jump back and carry other sections. 


ts there any. ‘discussion. on -section 135(4), Mr. Renwick’'s 
amendment to delete section 135(4) from the bill? 


Mr. Renwick: Mr. Chairman, we had a discussion about this 
the -other«day: 


Mr. Chairman: The liability insurance-- 
Mr. Renwick: Heathink sebte wollld.-sbela sinplys repetitive ..to 
discuss it further. I think we nad a lengthy discussion on Tuesday 


of this week. 


Mr. Chairman: All those in favour OL Far. Renwick's 
amendment please raise their hand. 


All those opposed to Mr. Renwick's motion, please raise their 
hand. 


Motion negatived. 


Mr. Chairman: Are there any other comments with regard to 
sections 131 to 136, inclusive? 


Sections “23 toi 136, inclusive, agreed to. 
Sections 137 to 139, inclusive, agreed to. 
On section 140: 


Mr. weGhatrman’)«Mree* Mitchell” moves. that’ section 140(L) (a) 
Ofea thevrbiisebesyeamended? by.-straking sout.Mand,sthe.slatest known 
address". in -thef£irst-and-second lines. 


Are there any comments to Mr. Mitchell's amendment? 


Mavaedowards +) bLiway0Uge read section 140(2) 7° esa corporation 
shall prepare and maintain at its registered office, or at any 
other place in Ontario designated by the directors, a securities 
reguster Tin owhichesit grrecords theyasecurities issued by it in 
registered form, showing with respect to each class or series of 
securities, 


os 


"(a) the names, alphabetically arranged, of persons who, 


"(i) are or have been within six years registered as 
shareholders of the corporation, the address including the street 
and number, if any,"-- 


Mr... Chairman: -e[tsitsaltready fthere.oc sie there i Lanyioocher 
discussion on Mr. Mitchell's amendment? 


Motion agreed to. 

Section 140, as amended, agreed to. 
Sections 141 to 146, inclusive, agreed to. 
On section 147: | 


Mr.’ Mitchell24 mirc Chairman, ¢ cle Iwouwrd move that subclause 
147(1) (a) (i111) of the bill be amended by striking out "“or" before 
"Sales" in the second line and inserting in lieu thereof "and." 


~f “further move* that’ subsectionr 1472)" of fitnes saia peri oe 
Struck out and the following substituted therefor: 


“(2) "A corporation other “than #an “offeringsicorooratron, ale 
the shareholders of which consent thereto in writing, may apply to 
the director for exemption from the requirements of this part 
regarding the appointment and duties of an auditor in respect of a 
financial year, “by “fiLing (an Sapplicatifon +ciwliprescribed form 
together with such documents as may be prescribed and after giving 
to the corporation and to such other persons whom he considers 
should be given the opportunity, an opportunity to be heard, the 
director may, subject to the regulations, and upon such terms and 
conditions as he may impose, exempt the corporation and any of its 
affiliates from the audit requirements of this part where, in his 
opinion to do so would not be prejudicial to the public interest." 


And I further move that subsection 147(3) of the said bill be 
struck out and the following substituted therefor: 


"(3) For the purposes of subclause (1)(a)(iii), the assets 
and sales or gross operating revenues of a corporation include the 
assets and sales or gross operating revenues of each of its 
affiliates resident in Canada for the purposes of the Income Tax 
ACE 5 (Canada). 


Mr. Chairman, you may recall that there were comments raised 
by the Institute of Chartered Accountants I believe it was. This is 
in response to their concerns. 


Mr. Chairman: Any comments with regard to this amendment 
of ‘Mrs Mitchell's? Mr.” Knight;" you are “satisfiedawitn this as it 
stands? 


My. EKNiGht: GLP -amoescorry,  Mr.ooChalvmanalino, fl thavesemo 
comment to make. 
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Mr. Westlake: IGG COMmKY fr bee shouldgeepbetepointed:. cutie Mery 
Ghalrman,;*sthat’ the *practical effect of the change is¥/tostnvite 
regulations, to be made in this regard and that it really bounces 
the problemas. to' what’ restrictions, if any, will. ‘be “imposed to. the 


regulation making power. I assume they will be exposed for public 
comment. 


Mr. Mitchell: Regulations will be exposed undoubtedly. I 
Chink ust-@4a Sfturther **comment:. Lt eis’ =tin. Sthere’-sthat "other 


Jurisdictions make prescribed forms and that is what Mr. Howard's 
intent is within this as well. 


Motion agreed to. 

Section 147, as amended, agreed to. 
Pls 10a sin. 

On sections 148 to 158, inclusive: 


Mrs Chairman: Mr. Renwick, I have just called £or 
SCorrOnS@lLaAse com oo. We did carry 147. Tvamaeaskindgaror Was tro nbs, 
inclusive. Can we call for the remainder or the balance of the 
auditor's and financial statement section, part XI? Are there any 
comments on sections 148 to 158, inclusive? 


Mia RENWLCKIIGNOsa have: nowfurther comment von (that. 
Sections 148 to 158, inclusive, agreed to. 
On@=sections 7L59:to 165, inclusive: 


Mr. Renwick: I just have a guestion. I would appreciate 
it if counsel of the ministry would tell us what are the changes in 
part Xi, Sreeistrikestme -that,’.from ‘the’@present<'act#-there ®2asivca 
Significant change. 


Mr BOWE BIUSsaslE Hl cmayi@reply \ briefly, & ine sectron #159 mdi cshave 
a note that "the commission may apply, ex parte or upon such notice 
thave they courtimay Srequire 4’ "for an~order* under@ this ‘sections “In 
Subsection 2, there are various matters spelled out for the court 
to consider. 

Mrg@ Renwickes « No Tapdo Sanotismavely atid problemi oiwrth Uthe 
application to the court. It is the ex parte-- 


Mr. Wells: Okay. There are provisions and-- 


Mr. Renwick: There is the omission of the corporation of 
appointing an inspector by resolution. Is that true, or am I wrong? 
In the present one, section 178(1l), states "A corporation may, by 
resolution passed at an annual meeting of shareholders or a general 
meeting of shareholders, called for that purpose, appoint an 
inspector bito,daainvestigates its dvaffairs: tand “management ."9Is: 7that 
continued in this bill, or has that been dropped? 


Mr. Mitchell: It refers to an inspector on one-- 


ee 


Mre Renwick: eYes&ivtideaseel yours s points syangetother™ words, 
voluntarily. 


Mr. Mitchell: --to have an investigation, rather than 
going through the court exclusively. 


Mr. “Renwick: That is. right. AS (tat  ASea Caneel eee 
has been dropped. 


iInterg eckson s FYes;aatphas. 


Mr. Renwick: Could I ask Mr. Hebb.’ or -his colleagues. 15 
they would comment on that? I am talking about the dropping of that 
specific--it has been around a long time, that clause. 


Mew Hebb: 1f doe could. 4ust wspeak= tousthat,ea 0m el eee 
assumption of our committee was that was not a useful sort of 
provision. We were concerned with the corporation that could 
benefit from an inspection. The chances are that the person who 
sees the problem is not in control of the corporation and would not 
be able to succeed in having a resolution passed at a meeting 
forcing the inspection. 


What happens under the new bill is that person would be 
entitled to go to a court and make his case to a court and have the 
court make the order. I think our judgement was we were not losing 
anything by following the somewhat more comprehensive inspection 
investigation provisions of the Canada Business Corporations Act 
and -omitting. the. provisdonpator Vasicorponationwy tollapoointeits ,own 
inspector. 


As a practical matter, I would have thought the corporation, 
if it wished, could have management make whatever investigation 


seemed appropriate. Now I do not know whether either of my 
colleagues want to comment on that. 


Mr... WeStlake:,. If... Lo couldsiadd .toLeinat weit ee kocuwian, 
section 159 refers to a security holder of a corporation going to 
court, security holder being broad enough to include holders of 
debentures, et cetera, whereas the provision you referred to in the 
present act really is appropriate only for shareholders. 


I suppose if you were going to reinstate such a provision, 
you would have also to struggle with the question of whether 
debenture holders and the like had a forum in which voluntarily to 


call forwans inspection. It ls sa) fairiy Signiticane daratling sproole es 
that is opened up by-- 


Mr. Renwick: I would not worry about extending it. I was 
just concerned that what has been in the statute for a long time 
was being dropped. I think I accept the view that it is not a very 
adequate. methonyoothe.geproblem sof) Jcourisensiss Cnategssctionge 139 
obviously means: the usual problem of the cost of doing it, cost of 
making the application and so on, but I am content that it is being 
dropped. I was anxious to have it confirmed it was being dropped so 
that we could at least exchange our views on it. 
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Mr. Chairman: Are there any other comments with regard to 
sections 159 to 165 inclusive? 


MU pers SLON « loshavem alabrief | question, in) :terms. of section 
Cota, Wonder. “Lr “we, (couldn havervexplained”~ gust’ aladittle what: is 
meant by the word "absolute" in the phrase "absolute privilege." If 
YOurfar Ge mMakinge ayireport 100, if v“acreport. is; “being made. and an 
inspection is being conducted, how do you then use the information 
tne, inspector, igathers «if tthere iS" ‘supposed’ .tol bastans absolute 
privilege for doing it? For some reason, it seems to me once the 
information is gathered, then it cannot be dealt with somehow. 


Mrs COOMDS sygliithink@ the term e"absolute -privilege™ that 


appears there is really speaking to a defamation issue rather than 
anything else. 


Mreuebustones Tt icannot ibe ,used” outside the scope of the 
section then presumably. 


Mr. Coombs: If there is something that would otherwise be 
Lipel lous i inethat, report ,eits is not going to be actionable. 


Mr. Elston: How would it be libellous? 
Mr. Coombs: It could say someone is a crook. 
Mr. Elston: OKay. 


Mr. Westlake: The term "absolute privilege" in the 
context iS being used as a technical one to distinguish from 
qualified privilege and absolute privilege but, having said that, I 
am not an expert on the law of privilege. It does speak to. the 
point that Mr. Coombs is making, however. 


Mr. Chairman: Where is the word "absolute" coming from? 
Ds 2 Ua sil, 


ieee SOONDSsreLlcrrreally -comes “from. thes Law rot defamation 
where you can have either an absolute or a gualified privilege. I 
am not sure I am prepared to talk about the law of defamation 
extemporaneously either but, even if a report is made which makes a 
defamatory statement with some kind of legal malice in the mind of 
the person making it, the inspector, it ought to be protected. 


That is the philosophy that is embodied here so that, even if 
he has that element of malice, he is not going to be exposed to 
actions: The wobject..1s, tosmake. the, position .of the inspector so 
secure that he will not fear any possible repercussion from 
Speaking his mind on the matter he has investigated. 


Mr. Levin: The object also is to ensure that people in 
communicating with the inspector will not have any qualms about 
speaking their minds, so that the inspector will be able to get as 
complete a report as possible. 


Mr. Elston: Would that not be the case in any event when 
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there is a private communication between an inspector, for 
instance, and someone he is speaking to-- 


Mr. Levin: But the inspector would then publish that when 
he releases his report and if the statement is that somebody said 
someone else iS a crook-- 


Mr. -ELSton: TE hewicnose., tO pic “atlat wii Gia obe DOL sete 
he is not goings to surrermcrom. it. 


Mr. Westlake: And reproduction of that | Leporcu .  magac 
itself cause a publication of a libel. 


Mr. Spensieri: INat. would CONLCr =cOMe (SOL COL Col iinU ne vem) 
the defamation, issue. Do» you think it, could. .be Interpretea= iro 
broaden the immunity to other kinds of prosecutions? Because it 
seems to me that you are really opening up the door in instances of 
malicious or pernicious conduct by an investigator which ‘causes 
material harm to the corporation or to the shareholders. How would 
you-- 


Mr. Coombs: I think you are balancing two separate kinds 
of interests here. On the one hand, you have an interest in 
ensuring that inspections ,are Carried out, without. any sleale at wat. 
on the part of the persons making them, and you want them to be 
able to gather all the information they can possibly gather that is 
relevant to their inguiry,) again, Wicnout -any Ledt. on encesparunog 
the person who is giving the information. 


On the other hand, you have the possibility of harm if 
somebody makes a defamatory statement in the course of all that. 
You just balance those two things off against each other and I 
presume the intent here is to show that the balance is being held 
to be in favour of the freedom from action of the inspector and his 
witnesses. 


Mr. Spensieri: The real concern is that you are granting 
to an inspector or any other person that level of privilege which 
up to now, I think, has been reserved basically for members while 
they are in the House. It seems almost to have elevated to that 
POI. 


Mr. Coombs: And I think witnesses in court. 


Mr. .opensSierl: s Yes, ~1 ‘mean ~outside of “the McCourt sy ctelm, 
Is that an extension which is to be really favoured? 


Mr... Coombs: That 1s “the policy decision that is ‘inherenc 
here. 


Mr. Mitchell: That, I believe as well, Mr. Spensieri, is 
\ part of the current Canada Business Corporations Act, the same 
wording, word for word. That is not necessarily saying that is the 
ultimate, but in this particular case I think-- 


Mr, «MacOuarrie:. Io. am. upsets. with;),cne.. wordang uas Mire 


Spensierl is, that you could have an inspector come in there and 
Make the most outrageous statements in a report. 
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Mr. Spensieri: Or any other person. 


Mr. MacQuarrie: Yes, Or Clearly defamatory; id just 
wonder, people more learned in the law than I, but I would think a 
certain amount of privilege attaches to a report of an inspector 
anyway, unless it can be established that it is malicious or made 
Iingbadertaiths 


Mos Lome vinta “WOU LG epOlntae OlUtmathatun themsinspector. “is 
appOl nL Gag yeerhnemcourt) fand mastunder sthe control sof the. court in 
performing his role as an inspector. I think that if someone were 
ached, mt Spee eanme nSpectoreuby: gay court,.,withouts,this ‘kind. of 


PEOLeCeUuOne LLOMmsOOSS1DlelgCivil piiabliLty, »as quaLitieds inspector 
Mignt besveryereluctant. tocact. 


Mr. MacQuarrie: But would there not be a certain amount 
CimerLorcestVOne implicit teint thes courts @iappointment? -This is the 
guestion that I tend to pose and wonder whether in this section we 
are carrying coals to Newcastle to a certain extent. 


Mir ApDeVENnseel Nene Bilselalso;e ti uthankt,. <che problem sthat,.«itiea 
witness is called before an inspector and is obliged to testify 
under oath, then, as if the witness were in a court, the witness 
would be ‘obliged to answer guestions fully and truly. Yet the 
witness would not have the protection that is available in court, 
namely, that the statements the witness makes are, in court, 
Subject to an absolute privilege. 


Mr. Chairman: Any. other comments , with .regard to that 
section, or sections 159 to 165 generally? Do you wish to deal with 
section 163-- Let us do it this way: any comments with regard to 
S6CCIONS 1 59%s CO, LO 2p. 20CLUSIVE? 


SeCTLONS lL oUELOn 62, INCLUSI Ve, .adreed CO. 
On section 163: 


Mr. Chairman: The one we are dealing with--the absolute 
privilege--are there any other comments with regard to section 163? 


Mr. Renwick: What is the privilege we are talking about? 


Mr.’ Westlake: The privilege is immunity -from~ civil . suit 
in a defamation action, I believe. I just note another comparable 
mefrarencel ina section) 91.491 7) chet says, peeany e&writtern..or oral 
statement or report made under this act by the auditor or former 
auditor of the corporation has qualified privilege"--qualified as 
distinctmfiromeiabsolute, .but vit still hassprivilege in that. context 
and, to take Mr. MacQuarrie’'s comment, I, think ,one, trusts, Chat 
auditons, areitnotlgoing ttoebemscurrifious tin their nature; Dut; one 
doesesnot. want atolsconstrain jfthem.ccarryingssouts»: the, professional 
responsibilities and the inspector is subject to the court and 
Should have freedom. 


The interesting extension in section 163 is to any other 
person who makes a statement, presumably to the inspector, and 
which therefore gets incorporated in his report. 


Za 


Mr. Howard: As you are well aware, these investigations, 
whether they are into trading in securities or corporate matters, 
the reputations of responsible individuals can be at stake, and 
they have to be protected. That, basically, is the reason for this. 


Mr. [sRenWicks eal ahave “NO Problem” Wrth “~Lto 81". Daye ecie 
problem with "absolute." The protection to a person outside, 
against statements, is the same as the point which Mr. Westlake has 
made that--and I am glad he raised it--it would be a qualified 
privilege exercised as a caution on a person as to what one says. 


tT ams nots va “Lawyer “nr the aw of *deramatton,= “so “1 dor yor 
pretend to know it but, if all we are talking about is the law of 
defamation, an absolute privilege means that a considerable amount 
of hyperbole could be introduced into statements that people make 
and there would be no restraint. 


If an auditor, as such, is not a special class of person, and 
if “qualified" +<'s¥egood'-enotigh® for *an-Patiditor 7h Awould gen rn kat 
should be good enough for an inspector or anybody else. There must 
be some caution on the person to protect the reputation of other 
people. 


Mr... Coombs: Li think >/thetsdteterences may, well.” be, withac ine 
auditor has a great deal of freedom in what he puts in his report. 
Persons who give evidence or information to an inspector may, in 
fact, be compelled to give that. I note, for example, that they can 
be ordered to produce documents or records to the inspector, which 
may be their own private documents, never intended for publication, 
and may contain what would otherwise be defamatory statements. 


But they have to give those up. When they give them up, those 
documents are then published and, technically, a defamation would 
occur and it would become actionable if there were not a privilege. 
There may be a considerable amount of legal malice behind those 
documents that were never intended to be published and no action 
would ever have arisen. 


Mr. Renwick: I appreciate the distinction. I understand 
1 te. 


Mr. Chairman: Any other comments with regard to section 
Tos? 


Section 163 agreed to. 

Mr. Chairman: Sections 164 and 6S; are there any 
comments with regard to those? No one would want to disturb 
solicitor-client privilege. 


Sections 164 and 165 agreed to. 


On section 166: 


Mr. Chairman: Are there any comments with regard to 
sections 166(1) (a) to (m) inclusive? 


De 
bbas0isalim-: 


MreeeMitchells movessathaty clause. 166(1)-(n). -of. the+.biblbe.be 
struck out and the following substituted therefor: 


arin) add, change or remove restrictions on the issue, 
transfer or ownership of shares of any class or series." 


Mr. Mitchell: I think the Operative change is the 
addition of ownership, if I am correct. 


Mr. Chairman: Any comments? Mr. Hebb. 


Mr. Hebb: Mr. Chairman, we are now. back into some 
amendments that are connected with the NEP provisions. I am 


wondering if Mr. Coombs might speak briefly to them as we go along 
Sineeshe didn! tedo thati-inshis initiakiremarks: 


Mr. Coombs: This change icteerealiiv=ssnntended’» gust. asco 
provide the opportunity for a corporation to amend its articles to 
restrict ownership in accordance with the NEP. It makes it clear 
that not merely a public-offering corporation but also a private 
coprporationw@camirestrict not tonly vissue or ‘transfer“of its shares 
bucmialso ownership of sthe) shares.’ I don't “think it's a matter of 
terribly great moment in the context of the other amendments to the 
act for NEP purposes. 


Moyea Chagrmanse9 Thankwtyouw ey Are gothere many.= ‘othersy comments 
with regard to Mr. Mitchell's amendment? 


Motion agreed to. 

Section 166, aS amended, agreed to. 

Mr. Chairman: Any comments on section 167? 
Section 167 agreed to. 

On section 168: 


MaiaeeMitehel ben FMns” sChairmanjee perhaps wf awill« move:asthe 
motion and then you can call the whole thing as amended. 


Mr. Chairman: Mr. Mitchell moves that clause 168(1)(h) be 
struck out and the following substituted therefor: 


"(h)) Add,” remove or change restrictions on the transfer or 
ownership of the shares of such class or series." 


MrvtimMitchell “furthers moved: thateethe “said ~section —168 be 
amended by adding thereto the following subsections: 


H(-5 wesubsectioni<|: does» not iapply in respect .of ayproposal to 
amend mchewarticelesmtomaddsa rigntor privilege trormras holder to 
convert shares of a class or series into shares of another class or 
series that is subject to restrictions described in clause 42(2) 
(ad) but is otherwise equal to the class or series first mentioned." 
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"(6) For the purpose of clause (1) (e) a new class of shares, 
the issue, transfer or ownership of which is to be restriced by an 
amendment to the articles for the purposes of clause 42(2)(d) that 
is otherwise egual to an existing class of shares shall be deemed 
not to be egual or superior to the existing class of shares." 


Any comments on Mr. Mitchell's amendment? 


Mr.. (Coombs: Sti vyouqwish,iMraachairman, -A4gnrone wuss addved 
note of explanation about those provisions, which is that the 
amendment to 168(1)(h) is the same sort of amendment aS we saw in 
166(1)(n). The new 168(5) permits the grant of a conversion right 
to existing free shares for the purposes of the buy-in and 
conversion and resale provision in section 29. 


The new 168(6) permits the creation of a new class of 
restricted shares for NEP purposes when there are other existing 
classes of shares of the corporation, without giving rise to the 
separate vote provisions of section 168 and without giving rise to 
any dissent or appraisal rights as a result of that. All that is 
happening is that a new class of shares which is otherwise equal to 
the existing shares is being set up with this one restriction for 
NEP purposes added to it. 


Mryiespensieri<ssjis@ithis ssect1enecspeci ficahly srestrictedgauo 
the situation, where the .corporation, goes out, eandigattempcsue.o Ggec 
back certain shares for the purpose of putting constraints on them 
and those shares may be of a Similar nature to shares that are 
already outstanding? 


Mr. Coombs: Yes, that is 1685). That? tothe fonegyou are 
talking about. 


Mri SPENSIeri:. HOW, 1Sesthate ditterenkiateda= ii lou asCed cs 
with that and 168(6) simply sets up the consequences? 


Mr. Coombs: No, 168(6) is not .‘connected \with*:section 29 
and the buy-in and conversion technigues. It is included for the 
purposes of providing that if you have an existing class of common 
Shares outstanding, for example, and you also wish to create a new 
class of shares for NEP purposes to be sold to Canadians, you can 
create that class of shares withthe restriction-on it) without 
giving rise to any special dissent or appraisal rights or whatever 
to the existing class of shares. 


Mr. Chairman: Shall Mr. Mitchell's amendment carry? 
Motion agreed to. 

Section 168, as amended, agreed to. 

Sections 169 to 182, inclusive, agreed to. 

On section 183: 


Mr. Chairman: Mr. Mitchell moves that section 183(1) (a) 
of the bill be struck out and the following substituted therefor: 
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"(a) amend its articles under section 166 to add, remove or 
change restrictions on the issue, transfer or ownership of shares 
Ofyanclasseor isenies sor wthe, shares. of.the corporation," 


Mr. Mitchell further moves that section 183(27) be amended by 


Striking soues "deliver" ein. the. second..line. and, inserting,ain “Lieu 
thereof "sent." 


Motion agreed to. 

Section 183, as amended, agreed to. 
Section 184 agreed to. 

On section 185: 


11:40 a.m. 


Mrew (Charman: aeMr. Mitchell MoOvesanthat.»SCCt1ONw.185.(.2)2(0) 
of the bill be struck out and the following substituted therefor: 


"(g) takeover bid means an offer made to security holders of 
aneiot feningmcorporation. itowpurchasedirectiy orn,.,indirectly,. voting 
securities of the offeree corporation, where the voting securities 
that are the subject of the offer to purchase, the acceptance of 
the offer to sell or the combination thereof as the case may be, 
together with the securities currently owned by the offeror, its 
affiliates and associates will carry, in the aggregate, 10 per cent 
Or more of the voting rights attached to the voting securities of 
the offeree corporation that would be outstanding on exercise of 
allwacurrentlys exercisable ».rights.* of.,,.purchase,.s,.conversion,» or 
exchange relating to voting securities of the offeree corporation; 


hh) oeavpcange security. since Ludes,.. (l)iga «security currently 
convertible into a voting security or into another security that is 
eonvertiple sinto a voting security, .(i1) .a currently exercisable 
Option OLresnlont, to;acquire. a,.voting» security Ons another ~security 
that lt Ssa convert tbLemintoOg as VOCInNG ssecurity,,. ora (ilijpsd? Security 
Carrvingrantoption orm .wight jreferred toswin subclause (11) ." 


Mo. Ediston: eisiMr. Mitchell going- ito explain: all that? 
Mr. Mitchell: I wouldn't have a hope. 


Mo... seChairman: Tre VOUL UWieSD elie ULLNe reo explained, ) eM. 
Howard will do so. 


Mr. )HOWards. L ‘could..-réfer.. Mr... Elston,-to the . securities 
commission. At the end of November they published their proposed 
amendments to the Securities Act, and I am sure the members of the 
House received copies. In these proposed amendments they are 
extending a definition of voting security. For our purposes under 
Our act we try to be as uniform as possible. With the Securities 
Act -wechave put in this new;definition of voting security and we 
haves amended thercdefinitionwof itakeovere bid. With=thes presentaiact 
it exceeds 20 per cent, and the commission wants to reduce that to 
10 per cent. 
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In their explanatory note they expanded the definition of 
voting security and proposed a clause that takeover bids will 
include offers made to securities convertible into voting 
securities. The takeover bid threshold level has been changed from 
20 per cent of the currently outstanding voting securities to 10 
per cent of the voting rights attaching to the voting securities 
that would be outstanding on a fully diluted basis. We cannot 
provide one thing in the Ontario Business Corporations Act for 
Ontario corporations while the Securities Act provides something 
else which would apply to nonOntario corporations, including the 
securities of Ontario. 


Mr. Chairman: Any other comments with regard to Mr. 
Mitchell's amendment to section 185? Shall Mr. Mitchell's amendment 
of section lobt2 jug )wanae (nh). carry: 


Motion agreed to. 
Section 185, as amended, agreed to. 
On section 186: 


Mr. Chairman: Mr. Mitchell moves that subsection 186(1) 
of the bill be struck out and the following substituted therefor: 


"If within 120 days after the date of a takeover bid or an 
issuer bid, the bid is accepted by the holders of not less than 90 
per cent of the securities of any class of securities to which the 
bid relates, other than securities held at the date of the bid by 
Or on behalf of the offeror, or an affiliate or associate of the 
offeror, the offeror is entitled, upon complying with this section, 
to acquire the securities held by dissenting offerees." 


Mr. Mitchell further moves that subsection 186(2) be amended 
by striking out "by registered mail" in the second and third lines. 


Mr. Howard: Mr. Chairman, basically this amendment to the 
bill introduced is housekeeping to consolidate what appeared as 
186(1) (a) and (b) into one subsection. In substance there is no 
change whatsoever. 


Mr. Chairman: Mr. Howard, would you explain the rationale 
as to why registered mail is removed? 


Mr. Howard: Yes, to be consistent with other provisions 
of the section dealing with sending to the corporation or sending 
to the shareholders. There is no magic to registered mail today. 

Motion agreed to. 

Section 186, as amended, agreed to. 


On section 187: 


Mr. Chairman: Note that the board of trade has comments 
with regard to section 187. Any comments? 


Mr. Howard: Just briefly, section 187 is a new departure. 
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itr sismnove Mein Ganysejurisdzetionsine'Canadatzand OntarioMwikla be «a 
fatetiey Leieerms es tonsprotecti atthe: aminority »ishaneholder*iwhorimight 
otherwise be locked in after a situation. It gives him a means of 
Fequiriing seherecorporationssto ibuy out -his* securities. This often 
happens in the case of these public offering companies that go to 
the public offering their shares to raise the capital and then 
enter into transactions in subsequent years, which result in the 
investor who invested with expectation of profit finding himself 
without a market in which to trade his securities. This gives him a 
means. 


Section 187 agreed to. 
On section 188: 


ME. eeHOWwalOsa Unis | agalnw is sunigque. in any Jurisdiction’ in 
CanadavasOntarvowrs: leading; as susvads,oMr . “Renwick i?tlOe@iseput in 
here at the request of the Ontario Securities Commission, which was 
faced with problems of what is known in the street as squeeze-outs 
as@iarresulteobmgoings private. sAgainjeitiasi all protection) :Lariethe 
Minority shareholder of the offering corporation. 


Section 188 agreed to. 


Mre @Mitchell:.OMriv, Chairman, s-atters idiscussion:. with’ »Mr< 
Renwick, Mr. Spensieri and others, the amendments to section 130 
have been prepared. May we now go back to section 130, which was 
stood down? I believe the material is currently being circulated. 


ise 5 Ohasme 
On section 130: 


MromiChairmans=oMr.) Mitchell «moves ethat="section:.130(1) and 
(2) of the bill be struck out and the following be substituted 
therefor: 


"(1) The directors of a corporation are jointly and severally 
liable to the employees of the corporation for all debts not 
exceeding six months' wages that become payable while they are 
directors for services performed for the corporation and for the 
vacation pay accrued while they are directors for not more than 
twelve months under the Employment Standards Act, and the 
regulations thereunder, or under any collective agreement made by 
the corporation. 


RO jo A edtrectorwils: toiablemunder’ subsection) sonty eif,io-(a)ahe 
is sued while he is a director or within six months after he ceases 
tol be dastdgrector sland? (b) estheinaction?: againstiathe Sdirectorsis 
commenced within six months after the debts became payable, and, 
(i) the corporation is sued in the action against the director and 
execution against the corporation is returned unsatisfied in whole 
orl in) part ye ore: (ii)isbefores or after “the action is commenced..the 
corporation goes into liquidation, is ordered to be wound up or 
makes an authorized assignment under the Bankruptcy Act (Canada), 
Or a receiving order under the Bankruptcy Act (Canada) is made 
against it, and in any such case the claim for the debts is proved." 
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Mr. Mitchell further moves that section 130(3) be amended by 
striking out "clause 2(a)" in the first line and inserting in lieu 
thereof "clause 2(b)." 


Any comments upon Mr. Mitchell's amendments of section 
13.0.( Lite 2 ataencee G3). 


Mr. Elston: This certainly makes it definite as to how 
long we have to institute an action against the director or former 
director. It has probably saved a large amount of money in terms of 
liability insurance premiums, which may have had to be extended for 
a full two years after the director ceased to operate. I am not 
sure that will have any effect on the rates that will be charged in 
any event, but at least we have cleared up now--certainly I think 
the profession, which was really what we had to do. 


Motion agreed to 


Mr. Chairman: Mr. Renwick moves that section 130 £4xbe 
amended by adding thereto subsection 130(6) as follows: 


"(6) The employee has a preference for the debt under 
subsection 1 ranked in priority) sto, thew’ rights: of) creditors cand 
shareholders." 


| Mr. Renwick: There may be those in the room: who think I 
am trying to assist the employees by that amendment but, of course, 
it is designed to assist the directors of the company too. AS you 
will see in section 130(4), the director, having paid the debt, is 
entitled to any preference that the employee would have _ been 
entitled to. I thought it made sense to provide the employees with 
a preference that would rank in priority to the rights of the 
Creditors and shareholders. 


I have introduced a bill in the House with respect to the 
Employment Standards Act to provide for a lien for moneys due under 
the Employment Standards Act to employees. I don't know whether 
that will ever pass, but I thought this was an appropriate place to 
protect the directors, and incidentally, of course, to protect the 
employees. 


There is no magic to the particular language. I simply 
adapted it from some language that appears in section 36 of the 
bill, which we passed earlier this week. Section 36 provided that a 
claimant was entitled to be paid as soon as the corporation is 
lawfully (able to.ido.so or..in sia. liquidation-,iseito be erankea 
subordinate to the rights of creditors but in priority to the other 
Shareholders. I thought it was appropriate in this case that the 
claim should rank in priority not only to the shareholders, but 
also to the creditors. 


Perhaps those of us who are interested in the employees would 
Support this amendment and those who are interested in the 
directors of the company would support it. I would assume that 


would probably cover all the members in the room, so I urge your 
support for the amendment. 
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Mr. MacQuarrie: Does that refer to all classes of 
creditors, preferred and otherwise? 


Mr. Renwick: Everybody. 
An hon. member: Even banks. 
Mr. Chairman: And Revenue Canada? 


MrisvaWel ls Wm justs wondering) «<showlsothat Bits S2rn) owith 
subsection 4 with respect to the preference the employee would have 
been entitled to on a dissolution on bankrupcty, et cetera. How is 
this new subsection going to interact with federal law dealing with 
bankruptcy and insolvency. Is this aimed only at the situation 
where the corporation is not subject to bankruptcy proceedings? 


Mr. YaRenwicksecCertainly #2 tis wouldiithave eto cigive oiway "eto 
‘whatever the appropriate bankruptcy provision would be, but as is 
provided elsewhere, that would rise or fall on the law of the 
Matter related to insolvency and bankruptcy. It would not, however, 
alter the fact that we could create, as we did in section 36, a 
preference or state a preference in situations that are not under 
federal jurisdiction, but which might very well be situations in 
which a company owed the money, and the moneys might well only be 
paid in a certain priority. Within our jurisdiction we are entitled 
to provide a ranking or a preference, without attempting at all to 
dictate what bankruptcy and insolvency law will or will not do. 


I am hopeful, of course, as everybody else is, that the 
report that recently came down will go some way to solving the 
question of providing a higher protection for employees. I am 
particularly concerned about a company like Canadian Admiral and 
other such companies. I wanted to make certain, as far as we could 
here, we provided protection to the employees which, in turn, if a 
director had to be personally liable, would provide an additional 
protection to him as well. 


Mrine MACOUarnlesaclan am: directing, j/athisistquestion: ,stas the 
members of the bar association. What order of priority do wages 
accrued and owing currently hold in terms of receivership or 
bankruptcy? 


Mrs aWestlakes I -s#am <not. anesexpert sins) thrs varea;edMr-. 
MacQuarrie. I believe they have no special preference. I am not 
aware of any. 


Mr. Levin: In a bankruptcy employees are given a 
preference-- 


Mr. Westlake: Where do they rank? 


Mr. Levin: I believe, though I hope you won't hold me to 
this, that crown claims and claims of the trustee in bankruptcy and 
the professional advisers assisting the trustee rank in priority, 
that is, excluding secured creditors, and employees come in 
immediately after that. 


Mr. MacQuarrie: The problem I have, Mr. Chairman, with 
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Mr. Renwick's amendment is whether in a case of bankruptcy we are 
in a position ‘to: lower, if you (will, “the orightsSsote the: Grown “pilus 
the trustee in bankruptcy and the others already specified in the 
Bankruptcy Act and relegate them to a position lower’ than 
legitimate employee claims? 


12 noon 


Mr. Renwick: No, we can't. We cannot encroach on the 
legitimate field of operation of the bankruptcy and solvency law. 
But we can certainly set our own preferences with respect to 
matters dealing with voluntary liquidation in the province. 


Mr. MacQuarrie: Receivership. 


Mr. Renwick: Receivership and that kind of matter, and it 
seemed to me to be appropriate in this case, particularly when you 
take into account that we are speaking about a limitation of six 
months' wages. 


Mr. Wells: I am.not a,» labour) lawyer, at, 4all..andy da «just 
wonder how this would affect provincial labour standards 
legislation. I am thinking of the Employment Standards Act and any 
other acts that may in fact have priorities in them with respect to 
payment of wages. 


Mr. Renwick: I am not.a-labour lawyer either;.I am not 
really a lawyer any more either, but there is nothing I know of in 
the Employment Standards Act or in any other labour law in the 
province which establishes any preference or priority with respect 
to wages. "That"is. my understanding ofl it; Sebutel could be wrongees 
think I am quite right with respect to the Employment Standards Act 
that when you have to give notice in layoff situations and so on 
there is nothing in that law which establishes any preference at 
all. Indeed, I think the Minister of Labour (Mr. Elgie) would say 
that is none of his business to establish preferences as to order 
of payment. I think that is a fair statement. 


Mr. Hebb: I have been working out with my colleagues a 
few drafting refinements of the section. It may be premature to 
discuss it, I do not know. But if you like I would put them on the 
table. It is to bring the subsection in line with the other parts 
of the section. 


First of all, I think we should pluralize the subject and 
make it "the employees of the corporation have." Then "debt" should 
be pluralized. 

Mr. Renwick: Debts, yes. 

Mr. Hebb: The word "rank" is superfluous. Delete that. 

Mr TRenwick? BRight. 

Mr. “Hebb: sethe ‘next «point is the employees are creditors, 


so I would think you should insert the word "other" in front of 


“creditors.” So it -reads, “In priority “to (thes rights ors cothed 
creditors." 
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Finally, I think the reference to shareholders is superfluous 
because of course all creditors as a matter of law rank ahead of 
Shareholders. Delete the words "and shareholders." You end up with, 
"The employees of the corporation have a preference for the debts 
under subsection 1 in priority to the rights of other creditors." 


Mr. Renwick: I would adopt the refinements of my counsel, 
Mr. Chairman. 


Mr. MacQuarrie: Mr. Chairman, when we use the term "other 
creditors" I find it very difficult to comprehend how an employee 
in these circumstances, even though with wages owing and so on, 
might rank ahead of a secured creditor holding a valid security. 


Mr. Renwick: Simply by statute. 


Mr. MacQuarrie: We have a statute that establishes the 
validity of the security as well. 


Mr. Levin: I would not have interpreted that language, 
Mr. Renwick, as giving an employee a preference over a secured 
creditor. Certainly when you look at similar language in the 
Bankruptcy Act, the employees, and indeed all other ordinary 
creditors, rank subsequent to secured creditors. 


Interjection. 


Mie oeV i eet eck ety OU, -COULG™ DUE. ethnates word =n, ) DUtw SL 


think that would be how the language would be interpreted in any 
event. 


Moe MacOuarrie: (The only = “thing sis*-we gydosenotuthave in 
either the interpretation section, the definition section, or any 
of the others, secured or unsecured creditors. 


Mra slevin-eelte voumimanted, =foriathesssake .of certainty, to 
put in the word "unsecured" I do not think that would change the 
meaning, but it might clarify the issue. 


Mr. Hebb: In bankruptcy legislation terms, I think itis 
Clear that, first of all, you look after the secured creditors and 
then you look at all the other creditors, namely, the unsecured 
ones, and within that class you establish certain preferences. What 
we are talking about is the preference within the class of 
unsecured creditor. 


Mr. MacQuarrie: That is what I would understand. 


Mr. Renwick: I would accept even minor progress. If it is 
felt it should be "to the rights of other unsecured creditors," I 
would take a little bit rather than none. 


Mr. Howard: Mr. Renwick, would you be agreeable to 
permitting us to have the opportunity to study and look at this 
further and, hopefully, before third reading come up with an answer 
for you, either by way of the amendment or a similar amendment, or 
an argument against it? 
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Mr... Renwick: -That.1S. whnat.cl ~aWaS..Walt inde LOL els ielnost iad 
a commitment and I was prepared to agree. 


Mr. Howard: There are implications here with which we are 
not familiar just off the tops of our heads here without study and 
research. It.may ,ior 26 smay snot. impact (on .exieting sepankriupicy 
legislation. We may put ourselves in the position of being ultra 
vires. I do not know. May we have an opportunity to come back? 


Mr. Renwick: .1I would accept’ that.. I. am-quitemnappy-—-1£ . the 
Matter is given serious consideration. I do not pretend for a 
moment that one can come up with a solution to this question off 
the top of one's head. I am putting this case, and I am not putting 
the case solely because employees are different from _ trade 
creditors necessarily, but you do have a situation where companies 
get into difficulties which ultimately lead to the unfortunate 
consequences that would bring this section into play, and the 
employees will go on, and are likely because of their conflicting 
desire to continue to have a job and so on, be prepared to give 
some leeway to a company with respect to their wages over a period 
of time, thoough they may get upset and all the rest of it. 


But it does seem to me that there is an equity which could be 
stated that they should have, for this six months of wage arrears 
and for their vacation with pay, a preference over and above other 
creditors. Vihat’. 3S my view, .Of pelt cot BdGnenOt eg Cdk ee eet ee 
unreasonable position. If the ministry is prepared to give the 
serious consideration Mr. Howard has indicated they would give to 
it, then I am content to rest the matter at that point. 


Mr. Mitchell: Mr. Renwick,..I.. will, in fact, ...ensure. that 
commitmentul is met... » Ts musty tell. .vous. cuite nonest) Vee dt et iis 
particular time, because of the varying opinions that we have 
expressed here both by the bar association and other members of 
this committee who work in this field all the time, I would be 
loath, speaking for myself, to be able to support the particular 
proposed amendment, but we will give that undertaking so that we 
will be able to answer you at the time. 


Mr. Knight: Mr. Chairman, there is one other point which 
may be added to the list of considerations here. My colleague, Mr. 
LaFlair, raises the question as to whether this amendment would 
have some unintended implications for the situation where a sole or 
Majority shareholder pays himself unduly high wages, or pays wages 
to his wife, and whether that could act to the detriment of other 


unsecured creditors. We do not have the answer, but I simply raise 
the question. 


Mra auGOndon: Mr. Chairman, the ~particular = motion . and 
Clause that Mr. Renwick has brought up is one that should be given 
most serious consideration, particularly because there is always 
change in this province and change in our attitudes towards how we 
handle things, whether it be layoffs, whether it be matters such as 
this one, and it is time there were changes made with regard to 
this particular point the honourable member has brought up. So I am 
going to be watching very closely as well to see what kind of an 
answer we come up with. I would like counsel to think about 
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arguments why we should be doing things like this, rather than 
arguments why we should not. 


122 LOT eM. 


Mr. ‘Chairman: Thank you, Mr. Gordon. Mr’. Renwick, I think 
you are withdrawing your motion, are you? 


Mr. Renwick: Yes, standing it down on the understanding 
that the ministry has committed itself to a serious consideration 
OLPVre. -f Wilt “withdraw 1t'in- those’ circumstances. “I -will fave*’an 
opportunity to reintroduce into the House in committee of the whole 
if occasion requires. 


Section 130, as amended, agreed to. 


Mr. Chairman: Starting part avy liquidation and 
dissolution, section 189. I have no amendments or comments by any 
of the three groups making written representations down to 246. 
Does anyone have any comments with regard to any sections from 189 
PCOe 245, Incisive sr That: is etaking off. a big™birte ys The chair will 
not sentertainie- carried" quite.yet — “fhat’ as) a! clot of ‘sections. 
Perhaps we should take to the end of part XV, sections 189 to 242 
inclusive; that is the entire part XV, liquidation and dissolution. 
Shall sections 189 to 242 carry? 


Sections 189 to 242, inclusive, agreed to. 


Mr.  -Charrman: “We ‘are “into “part XVI, “sections ’ 243: to 245. 
Are there any comments? Shall sections 243 to 245 carry? 


Sections 243 to 245, inclusive, agreed to. 
On section 246: 


Mre Chairman: The’ Ariadne Group had a comment on that. 
Are there any further comments on section 246? 


Mr. Elston: Mr. Chairman, at the time we were talking 
about 246 there was a question about the "and" that was in there, 
and I am wondering if we completely resolved whether that should 
have been "and" or "and/or." I think it was something we put back 
to be addressed at this time. 


Mr. Howard: This was given a great deal of thought at the 
time it was being drafted and the "and" must stay. It is not an 
either/or situation. It is a listing of those who have the right to 
apply. 


Mroevurkows =Mrs Chairman; “vif To’ may” add, * I do *not?’think 
the s"and" sors) the--"or"= "makes. anys” real? difference it the 
interpretation or way that the provision would be interpreted, but 
I am satisfied that the "and" is correct. 


Section 246 agreed to. 


5.3 

Sections 247 to 249, inclusive, agreed to. 

On section 250: 

Mr. _Chaitmans Mr. “Mitchell moves. that )section ys 250tL). OL 
the bill be amended by striking out "court" in the eleventh line 
and inserting in lieu thereof "divisional court." 

He further moves.that section .250(2). of the -said bill be 
amended by striking out "and the practice and procedure upon and in 
relation to the appeals shall be the same as upon an appeal from a 
judgement of a judge of the Supreme Court in an action" in the 
third, LOuUrchieenarert Loti ies es 

Motion agreed to. 

Section 250, as amended, agreed to. 

Sections 251 and 252 agreed to. 


On section 253: 


Mrs Chairman: Mr. »Mitchell moves pina, .section. 255 .0¢msune 
bill be struck out and the following substituted therefor: 


"ZO 3¢,AN. appeal Lies’ to the divisional “Court. frome any souuer 
made by thescourt under Sthusract. 


Mr. Mitchell: This is following the previous change. 

Motion agreed to. 

Section 253, as amended, agreed to. 

Sections 254 and 255 agreed to. 

On ESeCLLOn@250 

Mr. Chairman: Mr. Mitchell moves that clauses 256(1) (a) 
to (i) be renumbered as (b) to (j) respectively, and that section 


256(1) be amended by adding thereto the following clause: 


"(a) fails without reasonable cause to comply with subsection 
PAE Hos § bap 


It is pointed out this is with regard to the national energy 
policy. Mr. Coombs or Mr. Howard, any comment? Mr. Elston. 


Mr elLStone -l vam -a, Prttle, ‘bite behind. would. 1ikKe,meatcen 
wewhave, dealt With wthiss,section, if,we) couldsqo backs for cay second 
to 254. I apologize for dragging behind a little. 


Mr. Chairman: That tSwiine. 


Do: your .want, “to "take “ai” quick’ “1ookKewats. (2005) te head. cls 
amendment with regard to NEP? Liberals or Mr. Renwick, any comments 
as to Mr. Mitchell's amendment? 
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Mr. Renwick: No, Mr. Chairman. 
Motion agreed to. 
Section 256, as amended, agreed to. 
Mr. “Chairmans Now, “back™ to’ section 254, Mr. Elston. 


Mio EL StOMe ie just wanted "to note’ in’ passing: ‘that’ + iI“iwas 
GUY eC OnmOUt myer LhOUGgitCG = eLOgetner- on “Section ?/254,-"sand. the 
Subsection dealing with false statements encouraged by people and 
an offence committed under that section. I wanted to note that in 
the other section dealing with absolute privilege, we have probably 
gotten the individual out of any possible enforcement of this 
section by granting him absolute privilege in dealing with the 
inspector in the report that is made there. I wanted to bring that 
to the attention of the committee so that we know about that. At 
least what I feel seems to relate to that problem we were talking 
to earlier. 


It might have been a better idea if we considered the idea of 
gualified privilege in order that the person might be dealt with 
under the provisions of this act if he misled the inspector in the 


investigation that was conducted. I think you might like to look at 
that along the way before it goes into third reading. 


E220 PD sm. 

Mr. Mitchell: We will look at that, yes. 

Onmsect1on.257% 

Mer eeChatrman. MresemMiLtcnell moves that “section +257 (1) 7s0f 
the bill be amended by striking out subscript "(i)" in the second 
line and inserting in lieu thereof "(j)." 

Motion agreed to. 

Section 257, as amended, agreed to. 

Sections #256 *to''268," inclusive, agreed» to. 


On section 269: 


Mre""-Chairman: Mr. “Mitchell “moves that=*’ section 269 ‘of “the 
bill be struck out and the following be substituted therefor: 


"269. Any person agrieved by a decision of the commission 
under this act may appeal the decision to the divisional court and 
Subsections -9(2))"to (6)"o0f the*Securities/Act apply to the appeal.” 

Motion agreed to. 

Section 269, as amended, agreed to. 


On section 270: 


Mr. Chairman: Mr. Mitchell moves that section 270 of the 
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bill be amended by adding thereto the following clauses: 


"(v) prescribing acts of Canada or a province or ordinances 
of a territory for purposes of sections 29,9 42, 44a -and 55 and 
prescribing the notice required under section 44a(l); 


"(w) ,auvthorizing ascorporatidons:tovlimitwthesmnumber of, shares 


of the corporation that may be owned by any person under section 
42(3);3 


"(x) prescribing the manner in which funds may be invested 
under section 44a(5); 


cys) prescribing, a5) the disclosure reguired of any 
restrictions on the issue, transfer or ownership of shares of 
corporations in documents issued or published by such corporations, 
(ii) the duties and powers of the directors of corporations to 
refuse to issue or register transfers of shares in accordance with 
the articles,, (ili) ,the dWimitations on voting rights of pany sshares 
held contrary to the articles; and (iv) the powers of the directors 
of corporations to require disclosure of beneficial ownership of 
sharesr. and... the.) rights» of pzscorporations ,~and astheinrg directous, 
employees or agents to rely on such disclosure and the effects of 
such reliance, 


"(z) prescribing the circumstances and conditions under which 
the director may exercise his power under subsection 147(2)." 


Mr. Hebb: It might. bessusefulLamr.ieChaprrmangasereaMr.m Coombs 
were to speak to what it is anticipated will be prescribed under 
(y), a fairly comprehensive set of regulations which would be made 
pursuant to (y) now contained in the Canada Business Corporations 
ACt. 


Mr.) ..Coombs: Mr. \(Chadvmanjasytheres} aner mresently Bainentie 
Canada Business Corporations Act regulations quite a comprehensive 
set of provisions that govern constrained shares and constrained 
Share corporations. Those regulations are really needed to provide 
a framework, if you will, for the policing by the ministry of what 
corporations do and may do in this area of constraining shares or 
restricting shares particularly for any (p) purposes in the case of 
Ontario. I suggest it is also desirable that the Ontario framework 
match up fairly closely with the federal framework for similar 
Shares just in order to keep the brokerage community from getting 
too confused about the nature of the shares and shareholder rights. 


In particular, I would draw your attention to things like the 
disclosure reguirements. The whole body of legislation under the 
NEP will have a great deal of reporting required for the purposes 
of .establLushing. for. .conporations: gand. their «shareholderss andsauwt 
would be preferable I think to match up those reguirements with 
appropriate powers for these regulations. If there are any specific 
questions about any of the items, I would be happy to speak to them. 


Section 270, as amended, agreed to. 


Section 271 agreed to. 
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Mie Chalrmans Mrss Mitchel l- moves: that: ‘section 272(4)° of 
the bili=be struck out’ -and the following substituted therefor: "A 
decision of the director under subsection 1 may be appealed to the 
divisional court which may order the director to change his 
decision and make such further order as it thinks fit." 


Motion agreed to. 

Section 272, as amended, agreed to. 
Section 273 agreed to. 

On section 274: 


Mie euaruMaie | Lee wOlddealsom poImt. oul the #board of4 trade 
also had comments on section 274. 


Mr. Mitchell: And* Mr. Renwick. The amendment ‘is being 
Circulated, Mrs Chairman. It will just* delay us a moment. 


ME oneatlmanse 1 nam? Sorry, Mie Mi tche laa you ment roned- Mr. 
Renwick had-- 


Mr. Mitchell: i believe Mr. Renwick had raised some 
comments in this area as well. 


Mr. Chairman: I see, but not an amendment? 


12:30 p.m. 


Clerk¥eopeut hes tCommittee'’s: )-ro think you have distributed a 
later one than this, the one you are getting now. 


Mr. Chairman: =Do*you. all have it? 


CLlerkreoLVethe- oCommittees*.That’ vs*ethe’ Later’ one. That’ ids 
the old one. 


Myon Chairrmmane+"Mr.- Mitchell moves that? section’ 274 ‘of the 
bill be struck out and the following substituted therefor: 


LCL PeeAnye@e provision im articles, ~*bylaws ‘Sor 2any “special 
resolution of a corporation that was valid immediately before this 
SccmColncoumiroerOrce,. and that= 1s: notin Conformity wwitn this “act 
continues to be valid and in effect for a period of one year after 
ChemeiaCeCe  OLeetiic we COMLNG - MnNtO © LOrce. OL-uthis "section, Dut any 
amendment to such provision shall be made in accordance with this 
actz 


Perdor force Know «whiether= triste approprrate ‘ate sthis time to 
comment, but by the time there is passage in effect, that time will 
really, I suppose, be somewhat handy to two years. 


"(2) Any provision to which subsection 1 applies that has not 
been amended in accordance with this act within the one-year period 
shall be deemed upon the expiry of such period to be amended to the 
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extent necessary to bring the terms of such provision into 
CONLOLMLEY Wate COs acc, 


"(3) A corporation may, by articles of amendment, change the 
express terms of any provision in its articles to which subsection 
1 applies to conform to the terms of the provision as deemed to be 
amended by subsection 2. 


"(4) A corporation shall not “Trestates st rsueatuicies _unaer 
section . 171 ;nless ‘the. ®articies ‘of. the: | corporation alee 
conformity with this act and, where the articles have been deemed 
to be amended under subsection 2, the corporation has amended the 
express terms of the provisions in its articles in accordance with 
subsection 3. 


"(5) A Shareholder is not entitled to dissent under section 
183 in respect of any amendment made for the purpose only of 
bringing thé .provisions of articles, intos,conlormityowleh thiiouactes 


Mr. Wells: The purpose of this amendment basically is to 
meet the concerns of the Board of Trade of Metropolitan Toronto and 
Mr. Renwick. What we are doing here iS providing a one-year grace 
period wherein corporations may voluntarily amend their articles to 
COontOrm with ‘the provisions: of the act “and, if “Chey tate todo ee 
after one year, the provisions of the articles, bylaws or special 
resolution, et cetera, are deemed to.be amended. So, hopefully, it 
is the best of both. worlds... The. public wotsering. coppeual LOU ce wigs L 
have at least a year to get their house in order. I hope that this 
is an improvement and meets the concerns of both the board of trade 
and Mr. Renwick. 


Mi: Spensieri: The amendments still do. not” 7 seemrwto 
address the general point that, if we are really to be in 
conformity with the federal statute, some positive or fresh step 
should have to be taken by a corporation to continue itself later 
on. 


I just wonder whether that point is going to be dealt with, 
because it seems to me that a year or so after the statute comes 
into force, it might be advisable to ask corporations to perhaps 
take a fresh step for continuance so as to eliminate a lot of the 
corporations which may now be dormant and are not active in any way. 


Mr. Wells: In our experience, especially having ch tan 
the federal experience, that would be disastrous. We have close to 
300,000 corporations in this province and to reguire each and every 
one. Of, those= corporations = to. tale. .Somew hilndis Orn cot CI CheseL OF 
continuance under the new act would impose an incredible burden on 
those corporations and on us. 


We have fewer than 100 people in the companies division. The 
files would be stacked to the roof. I do not see that it is a good 
idea. ateakl, co. require. that..corporations, .insetilect,.. be. required, to 
file’ some kind of articles, o£. .continuation= on . continuance... oF 
whatever. 


When, J.thes existing u.eact »«.<came.. into. torce fin . lo7l, the 
corporations were automatically continued under the act. We are 
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following the same procedure and it has worked well. That is my 
response to you. 


Mowe Mitchell Fo Mr. geWells)ic perhaps. swe~ might wpoint «.0ut,. 1 
thinkithenes lenalcase inwpoint’ ins Alberta, is there. not,. with. their 
legislation? 


Mr. Well SsoeNo;!). de believe:, Alberta; :is. ‘going, to, require 
continuance although it was recommended that not be the case. 
However, they bit the bullet on it and said continuance will be 
required. 


Mrs. OPENnSleris  sthes whole, Objectives rs out of gathew. 300; 000 
they might find that if they take a fresh and positive step, they 
might find that perhaps only 100,000 or 120,000 would be active 
companies. They would really be able to do a little housecleaning. 


Mr. Wells: Then this committee might well be faced five 
years down the road with a slew of private bills to revive those 
corporations. This committee is well aware of the problems of the 
private bills reviving corporations which take up a lot of time. 
Hopefully, you can understand my point. 


MrsmoCCNSilenieasl appreciate at. 


Mr. Hebb: Let me preface this by apologizing to Mr. Wells 
because some of us have been working with him this morning to 
pOLUSHn ath verithningz Tf 7ust haves av suggestion) tooMrey Wells: to do a 
further polishing change. Would it not be helpful if subsection 3 
were prefaced by the following phrase, "After the expiry of the 
one-year period," or something of that nature? 


Mo eet CCUG NOL YOU .repedt = that s agalnpzu Mr.) “Hebb, 
please? 

Mr. Hebb: The guestion was whether it would be helpful to 
add a phrase at the beginning of subsection 3 to make it clear that 
it only comes into operation after the end of the one-year period 
because the deeming provision referred to in subsection 3 operates 
only at the end of year one, period, to help people work their way 
through the section. 


Mogami tone leanne, You. Sayindguisthatyen “Alters the. one=year 
period a corporation may"? 


Mr. Hebb: Yes. My suggestion for the wording was to Say, 
"After the expiry of the one-year period a corporation may." 


Mr. Wells: I believe the assistance of legislative 
counsel would be helpful. I believe the way it is worded 1s 
acceptable to me. I appreciate Mr. Yurkow's input. 


Mr. Yurkow: I do not think the addition adds anything in 
that you speak in subsection 3 about the provision as deemed. It is 
not deemed until the expiration of the year. I think those words 
are redundant. 


Mn ebbston: wl ealustssbavemsone epitem.- AS ,sl.<{. Understood) .it, 


See, 


part of Mr. Renwick's concern when he spoke on section 274 was that 
when we amend, by operation of law without there being a positive 
statement of what the content of the amended article would be, 
would there be some sort of a void which will arise later on if 
there is ever a question of some sort or another about the articles 
and capacity of a corporation to do something. 


I am wondering if there is going to be something fashioned 
somewhere that would give substance to the actual reading of an 
amended article. I was wondering in terms of a regulation, or 
whatever, somehow to deal with the void which Mr. Renwick raised 
earlier, just as a matter of looking at the practical application 
of the operation of the law. 


Mr. Wells: Perhaps I can think of the most common form of 
corporation which has been incorporated under the Business 
Corporations Act. That is the so-called $40,000 corporation with 
4,000 common shares without par value not to be issued for more 
than $4,000, and 3,600 preference shares with a par value of $10 
containing certain rights. . 


Normally, those rights would include, perhaps, the right to 
vote or not. They might well carry the right to a dividend, say, of 
eight per cent on the amount paid up on the shares. It seems to me 
it is easy to read a provision in the coverage share conditions as 
if it was a no-par share. 


I think you could say that a share with a par value of $10 is 


entitled to an eight per cent dividend on the par value, that you 
can say, “Well, it is an 80 cent dividend." 


12:40 p.m. 


Mr. Elston: The short answer iS no, as to whether or not 
there is going to be any drafting. 


Mr. Wells: The answer is no, right. After all, a year is 
given for people to get themselves on side explicitly if they wish 
to, sO we are going halfway at least. 

Mr. Elston: Half the federal way and half the-- 


Mr. Wells: I can assure you the federal way just did not 
work. 


Mr. Chairman: Are there any comments with regard to Mr. 
Mitchell's amendment to section 274? Shall the amendment carry? 


Motion agreed to. 

Section 274, as amended, agreed to. 

On section 275: 

Mr. Renwick: This is a matter of concern to me. Under the 
present act in section 253 the minister may delegate in writing any 


of his powers or duties under this act to any public servant in the 
Ministry. We are now being asked to simply provide that the 
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Minster pomay “fappoint stamedirector~:to scarry “out') the «duties» sand 
exercise the powers of the director under this act. 


I don't think the matter would be of such concern to me had 
we not been faced with the securities commission taking the 
position, which I do not know if they have receded from, that it is 
not responsible through the minister to the Legislative Assembly of 
Ontario. It took that position during the Re-Mor hearings. The 
reason for that is because of the wording of the Ontario Securities 
Act. While the minister under the Securities Act has been given the 
administration, there is a provision that says the commission has a 
certain responsibility. We were surprised when the chairman of the 
commission took the position that it was separate and distinct from 
the traditional views of parliamentary responsibility, because I 
had assumed it was reponsible to the minister and that the minister 
in turn was responsible to the assembly. 


It is for that reason I want to make absolutely certain that 
section 275 does not inadvertently remove the ministerial 
responsibility. I want to quote, if I may, from Halsbury's-Laws of 
England, fourth edition, Volume 8, at page 596, part of paragraph 
921 headed Ministerial Responsibility: "By convention the sovereign 
acts only upon the advice of her constitutional advisers and 
through the recognized executive departments and officers. Under 
the doctrine of ministerial responsibility some minister is 
responsible to the House of Commons for everything done in her 
name." 


Then further on in Halsbury, in the same edition and volume, 
mnmeeparagraph: 811285 PeMinisterial@eResponsibility: 4)" Inv addition, : to 
Cheir= Legal “liability Vforéewrongfulmoryg coiminalssacts and to.) their 
responsibility to the crown for the conduct of the executive, the 
members of the ministry are jointly and severally responsible to 
Parliament for every legislative and executive act of the crown and 
for every legislative measure introduced in Parliament with the 
authority of the government. For the crown has no power to do any 
public act, either in its legislative or executive capacity, except 
through the medium of some minister who is held responsible." There 
is a further part of that section I need not quote. 


Then I would like to quote from deSmith, second edition, 
Constitutional and Administrative Law, at page 173: "Ministers are 
politically answerable in respect of matters lying within their 
etatutory) Ore t conventional ‘fields “of- jresponsibility.) They.are 
responsibile not only for their personal acts, but for the conduct 
of their departments. The area of statutory responsibility is 
determined by the legislation establishing their offices and 
particular acts in subordinate legislative instruments endowing 
them with powers and duties. If a minister has no power or duty to 
take any action with regard to a matter, he cannot properly be held 
accountable to Parliament for what is done or left undone." 


My point is simply that there is no delegation in this clause 
to the director. It appears to be simply a power to appoint and 
once appointed, the director is clothed with the powers and duties 
established in the bill we have just been dealing with. It seems to 
me it would be open to the minister to say: "Well, I am not 
answerable for what the director is doing. I have discharged my 
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obligation simply by appointing the director. It is the director 
who has whatever obligations he must carry out to carry out and 
exercise the duties and powers of the directors." 


I may be straining in saying that in some way or other this 
would give the director a status independent of and to a degree 
removed from the minister and the responsibility ultimately of the 
minister to the assembly. But I was equally surprised when the 
commission in my view strained to take the position that it was not 
answerable to the minister, that it had some independent status and 
therefore the minister was not in turn responsible to the assembly 
for the Ontario Securities Commission. I would hate to think a 
minister of the crown would take the position that he was not 
responsible to the assembly for the administration of the whole of 
the act, including the duties and powers of the director. 


I would, therefore, be much happier if that clause also 
contained a delegation to the director of his minister's duties. 
That was the format of the existing act, and that is why I quoted 
the provision. It is the minister who has the responsibility to 
carry out the duties and exercise the powers. He then may delegate 
in writing any of his duties. I am not moving an amendment to this 
particular time, because we passed this last session a bill 
amending the Ministry of Consumer and Commercial Relations Act. 
That bill may have filled the void I am speaking about in this 
Situation. I have no concern about Mr. Howard not thinking that he 
is responsible through the minister to the assembly. I cannot speak 
for his successors. I would not want any committee of this assembly 
Faced again with the, if I could use the term, "nonsense" put 
forward by the chairman of the securities commission on this vexed 
question at the time of the Re-Mor hearings. 


Mr. Mitchell: Mr. Chairman, I do not know whether it is 
appropriate or whether I need comment, other than to say we have 
just recently dealt with a bill in the Legislature regarding 
ministerital-~"delegation “Of** authority; “and? P= think the =~word 
"specific" was used in that. 


Mr. Renwick: I'am “simply going “to ask you “to look “at that 
question in the light of the comments that were made. As I said, I 
do not there is think anything particularly--I would have assumed 
there was no problem with it, just as I assumed there was no 
problem with the securities; commission until we had that position 
taken by the chairman about the Ontario Securities Commission 
having some status independent of the responsibility to the 
minister and in turn to the assembly. 


Mr. Howard: Mr. Renwick, in the interpretation part of 
the bill, it is quite clear the minister is the minister to whom 
the administration of the act is assigned. The director appointed 
by the minister is simply an employee of the minister responsible 
to the deputy minister and the minister and nobody else. 


Mr. Renwick: It is exactly the same in the Securities 
Act. The Securities Act names the minister who is responsible for 
the administration of the act. The securities commission happens to 
appoint not by the minister but by the lieutenant governor in 
council, but apart from that-- 
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Mr. Howards: But there is a difference. The director here 
is simply an employee of the minister responsible to the deputy 
minister and the minister and nobody else. The director would never 
be heard to argue that he was responsible to the Legislature and 
not to the minister. 


Mr. Renwick: I am delighted to hear you say that. 
Mr. Howard: Even my successors, whoever they may be-- 


Mr. Renwick: May I ask one other question? Not on section 
2 Ss 


Section 275 agreed to. 
Section 276 agreed to. 
On section 277: 


Mra-eRenwick: On’) section’ 1277," what “ts the*-intentionof the 
ministry with respect to the coming into force by proclamation of 
the act? Are you thinking of a year from now or six months from now? 


2350 p.m 


Mr. Howard: As circumstances develop with the NEP, and 
depending on what Mr. Knowles and I decide and recommend to the 
minister, we can, I am advised by legislative counsel, proclaim it 
piecemeal. Some of these parts have some urgency, so we may be 
proclaiming piecemeal. Of course, that would be subject to the 
preparation of the adequate regulations. 


Mr. Renwick: im can -understand that. Apart from the 
national energy policy, what is your intention with respect to the 
act? Are you talking of a year from now or six months from now? 


Mr. Howard: We had indicated, Mr. Renwick, a year's lead 
time to prepare and expose regulations so that, theoretically and 
hopefully, the regulations and the act could be proclaimed in force 
at the same time. That would be the ideal situation. What I am 
saying now is we may have to proclaim in force parts of the act. 


Mr. Renwick: I understand, but regardless of what action 
you may have to take immediately or in the near future, do you 
expect this act to be proclaimed on January 1, 1983? Is that your 
intention? 


Mr. Howard: Hopefully, but I have had many hopes’ and 
expectations before. 


Mr. Renwick: May I ask one further question? I thought it 
was a useful initiative by the Ontario Securities Commission to 
hold public hearings on the draft regulations under the Securities 
Act. I do not know how valuable they turned out to be, but I 
thought the initiative was useful. Will you be intending to hold 
public hearings on the draft regulations? 


Mr. Howard: On that, Mr. Renwick, I would have to consult 
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my deputy minister and minister. 


Mr. Renwick: I wish you would consider doing that and not 
leave the regulations simply as a matter of exposure to the inner 
group of those whom you consult about them. It may or may not 
produce anything, but? on: the #other “hand,. 9a pup ICG 20.1 uUMm- fOr ed 
discussion by anybody interested of the voluminous regulations 
which will appear under this seems to me to be a valuable 
initiative, which the commission itself had taken under’ the 
Securities Act. 


Mr. Mitchell: If I may answer you, Mr. Renwick, that is a 
commitment Mr. Howard is in no position to give, nor frankly am I. 
However, having said that, I think we have indicated that in the 
preparation of the regulations, those people who have particularly 
expressed concern and interest and so on will most definitely be 
brought in. As to whether there will be public hearings on the 
regulations-- 


Mr. Renwick: I assume that you and your associates in the 
business community will consult, as you did with this bill.That is 
not my point. My point was, will you adopt the useful initiative, 
as I thought, of the commission of giving public notice of a forum 
within which those regulations will be considered even if it be 
behind closed doors? 


Mr... Mitchell: Thatas question«icany bey raised. with.» the 
minister. Certainly neither I nor Mr. Howard can answer that. 


Section 277 agreed to. 
Section 278 agreed to. 
Bill 6, as amended, reported. 


Mr. Mitchell: Mr. Chairman, just before we close, a 
personally would like to thank the members of the committee and the 
members of the bar and _ other associations, whose names, 
unfortunately, I cannot remember, who took the time to participate 
here and, in all honesty, made my task quite a bit easier. It has 
been greatly appreciated. I would say to Mr. Renwick in particular 
that I hope he has recognized that we have not been inflexible, but 
rather we/have tried to be flexible in all our dealings. 


Mr. Hennessy: Mr. Chairman, may I say to Mr. Mitchell 1 
think he did an excellent job for the first time? 


Mr.) Renwick ta0Mr «.oChairman, .. may. f-bechistradd.imy .word of 
appreciation to Mr. Hebb and his colleagues, Mr. Coombs, Mr. 
Westlake and the others who spent their time with us--I think they 
would have spent some time with us regardless of the national 
energy program provisions--and to Mr... Knight > and to the other 
members of the bar that have been with us from time to time. 


I think it was a useful precedent and extremely helpful. I 
would hope that perhaps the ministry in the future would begin the 
involvement of the legislative committee of the assembly, the 
standing committee on administration of justice, at some earlier 
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stage so that we don't have this problem of the committee being 
faced with wording which is etched in stone because it has been 
dealt with by consultation. 


I appreciate, sir, your courtesy to us and the assistance 
that the staff of the ministry has given and its co-operation. 


Mr. Chairman: Thank you very much, Mr. Renwick, and the 
members of the bar and the institute. 


We will sit again on Tuesday morning; we will not sit on 
Monday. I assume that the clerk will be able to rearrange the 
witnesses for Tuesday. We will sit on Tuesday at 10 o'clock on the 
Children's Law Reform Act. You gentlemen will all be back on behalf 
of the Canadian Bar Association on the Children's Law Reform Act, I 
know, because you obviously are similarly versed in that statute as 
well as in this field of the law. 


The committee adjourned at 12:57 p.m. 
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The committee met at 10:13 a.m. in committee room No. l 
CHILDREN'S LAW REFORM AMENDMENT ACT 


Consideration: of Bill 125; *An Act*’'to amend ‘the Children's Law 
Reform Act. 


Mr. Chairman: Gentlemen, seeing a guorum in place, I call 
the meeting to order. We are dealing with Bill'125, An Act to amend 
the Children's Law Reform Act, 1977. This matter was referred to us 
by the House on December 18, 1981. 


Taking the place of the Attorney General is Mr. Taylor, the 
parliamentary assistant. At least this week we shall not have the 
parliamentary assistant voting from the monkey's chair here. 


Mr. Elston: Unless he substitutes. 


Mr. Chairman: The first witnesses before us this morning 
are from Justice for Children, Mary Dunbar and John Kennewell. 
Would you come up please and take one of those microphones at the 
end? Are you each going to be spokespersons or is one of you? 


Miss Dunbar: We both are going to be speaking. First of 
all; = iSamegoing  =to “introduce: ‘us sto*®you. Wy = nane peas indicated, is 
Mary Dunbar. I am a lawyer in Toronto and I practise in the area of 
family law. I am here today as a representative and member of the 
board of directors of the Canadian Foundation for Children and the 
Law, which iS known as Justice for Children. With me is John 
Kennewell, counsel in the legal services unit of Justice for 
Children. 


Justice for Children has submitted a written brief on the 
proposed Children's Law Reform Amendment Act, Bill 125. We would 
like to highlight some of our submissions for you today. Please 
feel free to ask us any guestions you may have aS we go on. Mr. 


Kennewell is going to commence our submission for you. 


Mr. Chairman: Do you have a written submission? 


Mr. Kennewell: We do. We understood that i‘ SwoulLdy- be 
distributed to the members of the committee. 


Mr. Chairman: Do you have them? 
Clerk of the Committee: Did you submit it? 


Mr. Kennewell: ie brought iG =O the clerk's office 
yesterday afternoon and was assured that copies would be made for 
all the members of the committee. 


Moroso Chairman:! Fines Would’ you carry on, and wersshall get 
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copies of that. Do you have more than one copy with you or one only? 
Mr. Kennewell: I have one extra. 


Mr. (Chairman. There «1s sone fr extraiccopy shereasan secase the 
clerk cannot locate the other guickly, pernaps this could be 
photocopied. Carry on. 


Mr. Kennewell: We have broken down our brief into four 
major areas of concern. Those areas deal with the role of the 
child, the rolé.,of counsel for the child; guardianship ~and che 
concept of the emancipated minor; this refers to young people of 
the age of L6 sand #L/. 


The introduction to our brief guotes the Honourable Mr. 
McMurtry, where he indicated, concerning Bill 140, that it has been 
"Our taSk to give a statutory base to some of the most important 
developments to date in child custody cases, while leaving open the 
way for further developments in the future." 


Justice for Children approaches the Children's Law Reform 
Amendment Act from the point of view that the child should be heard 
in custody and access matters and should have the opportunity to 
participate in the decision-making which affects him, the child. 
That is the approach upon which we examine this legislation. 


If this legislation is to be the custody and access 
legislation in this province for the 1980s, we feel that it has 
seriously overlooked some recent developments in the law and does 
not really break new ground for the 1980s in terms of allowing 
Cnildren to be heard in custody and access matters and in allowing 
them to really participate in the very important decision-making 
which affects children. 


The child has a primary interest in these proceedings, and 
the basic rule of natural justice is that if you have an interest 
you can be a party to a proceeding. Our reading of the bill does 
not indicate that a child is a party in these proceedings. Section 
63(3)(d) indicates that the parties to the proceeding, amongst 
Others, include "any...person whose presence as a party is 
necessary to determine the matters in issue." That section does not 
set out ‘an exhaustive definition of who “1s 4° party Fin an 
application under this part of the Children's Law Reform Act, and 
it “could be argued “by Justice /for  Childrenthat a cCiitouetomany 
other person whose presence aS a party iS necessary to determine 
the matter in issue. However, there are numerous other sections of 
the bill that seem to draw a distinction between a party and the 
child or counsel for the child. For example, if you look at section 
30 of this legislation-- 


Mr. Chairman: Excuse me, Mr. Kennewell. With respect to 
the section you are referring, do you have a copy of the draft bill 
with you? 


Mr. Kennewell: Yes, I do. 


Mr. Chairman: Does it have, three quarters of the way 
down the front page, "Reprinted as revised by Legislative Counsel 
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naving reference to the Revised Statutes of Ontario, 1980"? 


Mr. Kennewell: It does. 


Ma. machairmanwe Ab geight Aecheres) haveis beeni~several! draft 
HLPLSewoiib. 


Mrvie Remiewel salle i think’ ar thaves) thei: right ‘one... ofhecsiirst 
section I was referring to was section 63(3)(d) on page 30 of the 
DILIG I where isiteisays, ea "The! spartiesad. shall include, "wand «then 
subparagraph (d), “any other person whose presence aS a party is 
necessary." 


We are saying we could argue under that section that a child 
could be accorded party status, but it is obviously not clear 
because many other sections of the bill seem to draw a distinction 
between a party and the child or the counsel for the child. In that 
regard, I would refer the committee to section 30 as one example. 
Section 30 is on page six of the bill. 


Under section S0iC5 i; with respect to attendance EOE 
assessment, that distinction is made. It says, "The court may 


reguirermtheteparties, 9 the child  <andi-anyr others persones.." In 
Subsection 10 it says, "Any of the parties, and counsel, if any, 
representing the child...." Similarly, in subsection 15 under 


"Other expert evidence," it refers to "the parties or counsel 
representing the child." So throughout the legislation there is a 
distinction apparently made between parties and the child or 
counsel representing the child which could be interpreted by the 
courts as not according the child a party status. 


AS a party to a proceeding, the child would be entitled to 
many of the rights, procedural rights and substantive rights, that 
we wish to address ourselves to today. If the legislation made 
clear that the child is a party to these proceedings, many of our 
comments would not need to be made. A child, as a party, would have 
che —righterto, notice; tos participatwvoni “in production fof.documents; 
to discovery; to any other pre-trial proceedings, such as 
mediation; to a full disclosure of all reports and assessments; and 
to appear at the hearing. 


£0:20 a.m. 


The Child Welfare Act has not specifically indicated that the 
child is party to a child welfare proceeding. However, a child is 
freguently interjected as a party into child welfare proceedings 
because the provincial court rules indicate that a child receives 
notice and then other rights flow from the child receiving notice. 


Mr. Spensieri: May I interject, Mr. Chairman? 
Mr. Chairman: Yes, Mr. Spensieri. 


Mr. Spensieri: Are you saying that the expression "child 
and counsel for the child" should be an and/or situation or an 
interchangeable situation? I don't understand whether you are 
arguing for the additional inclusion. It seems to me when you say 
counsel for the child you would also be saying a child without 
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counsel could be present, or iS that not your interpretation? 


Mr. Kennewell: What we are saying is that a distinction 
Should not be drawn between parties and either the child or the 
child's counsel, that either one of them or both of them should be 
considered parties. The child should be a party and, if the child 
has’ counsel ,Vethen@ ok. course” nis counsels “1S" a. -party, (to = ie 
proceeding. 


What we have done in our brief is indicate that if the 
committee does not feel ready at this point to make a child a full 
party to the proceeding, then the committee should go through the 
bill clause by clause with a view to according the child the right 
to pe heard and the right BO participate in important 
decision-making that affects him. This is our alternative approach. 


The first sections that could be examined are the sections 
that oreliate’ to (the’cinitiattonwotmithe application. ethe? negnisco 
initiate the application is given to a parent or any other person. 
While one could argue again that a child is any other person, we 
think this needs to be made clear. 


For*anstance, iin 'section +64(2)) of@ this: legislabionyigeeis 
indicated that a minor who is a spouse may make an application 
under this part without a next friend and may respond without a 
guardian ad litem. This would seem to presume that a minor who is 
Sele married needs a guardian ad litem or, in some cases, a next 

riend. 


The > posyeioni of Justice BOL Children is that this 
intervention is not needed and that it is a paternalistic concept, 
where an adult is still deciding what happens, how matters proceed 
and what is in the best interest of the child. That concept is not 
interjected into the proceedings under the Child Welfare Act, and 
under the Juvenile Delinguents Act a child has counsel who is his 
counsel and represents him and is not acting in the role of the 
guardian ad litem. 


Interms: of initiation. ofi(thevapphication, vegainmthes Chad 
Welfare Act has led the way in the field of allowing children the 
right to be heard and participate because a child over 12 years of 
age can in his own right initiate a review of his status under the 
Child Welfare Act. I have already indicated that under the Juvenile 
Delinguents Act, children routinely appear before the courts 
without the intervention of a guardian or next friend. 


Some might ask, when would a child want to initiate an 
application under this legislation? This legislation extends the 
areaS involved not only to custody and access but also to any 
aspect of the incidents of custody of the child. Those words are 
round in«secevon@21: 


We can envisage situations where a minor child may wish to 
apply to vary an existing custody or access order. This child may 
wish to initiate an application so that he could live with a third 
party or**so- ‘he could ~secure an education” different from >that 
desired by the custodial parents, whether it be in a separate 
scnool or in the public school system, for example. Another child 


5 


might wish to initiate an application so he can engage in religious 
training contrary to the desires of the custodial parent. 


Another child@might «wish to *initiatée-an application so! that 
ne could maintain his residence in Ontario. There was a case in the 
United States where the custodial parents wished to return to an 
eascerneburopean country, ‘andy the*child ‘initiated “an “application “to 
secure the right to remain in the United States. 


We feel that there are any number of incidents where a child 
WOULGTEWVESHe CO .ainvtrates am@application; “and that right!isi not 
spelled out in the act because the child is not a party and because 
of the wording of the section regarding the initiation of the 
application. 


rnesinexe” area ®wer refer toe in Yours brief “is\* that provision 
should be made for notice of the proceeding to be served on the 
child. Again, the Child Welfare Act provides that a child over 10 
years of age is entitled to notice of child welfare proceedings 
unless the court is first satisfied that the effect of the hearing 
Or any part thereof would be injurious to the emotional health of 
the child. Children under 10 are not entitled to a notice unless 
the court decides that the child is entitled to be present at the 
hearing. 


So there are presumptions on each side of the age of 10, but 
there 1S a possibility of a child at any age having the right to be 
present and receive notice of the proceedings under the Child 
Welfare Act. 


The submission of Justice for Children is that the child 
should have the right to have notice of a custody or access 
proceeding so that he knows what iS happening and can act upon that 
if ne wishes. The child may or may not elect to participate in the 
proceeding, but we feel that the traditional principles of natural 
justice require that since this is an issue that vitally concerns 
his interest, he have the option available to him. 


The next section that we would ask you to look at is section 
307 @fhis relates) to thevability of "a court ‘to °order an assessment. 
We feel that section 30 should be amended to protect the rights of 
the child when he or she is ordered to attend for an assessment in 
the same manner as iS provided by the Child Welfare Act. 


As the legislation presently stands, the child can be ordered 
to! “bel lasSessed’without having “any input into that» decision by the 
court. The court can order an assessment without the child being 
given notice that such an application is going to be made before 
the court, without being present when that order is made and 
without having any input into whether an assessment should be made 
and what the parameters of that assessment are. We feel this 1s 
quite important. 


The Child Welfare Act, for example, provides that a court can 
only order an assessment after the child has been found 2to the tin 
need of protection and by that point there is a considerable amount 
of evidence before the court and the child may be represented by 


counsel. 


LU 30 “a.m 


Also under the Child Welfare Act, copies of the assessment 
report are inadmissible in most other proceedings except with the 
consent of the person involved. This is another area of concern to 
us. We feel this legislation needs to protect the confidentiality 
of any assessment ordered by the court so that it is not used in 
other proceedings. 


Our recommendation is that section 30 should be utilized with 
respect to a child only after the child has become involved in the 
proceedings--for example, after counsel for the child has been 
secured--that copies of the assessment report should be available 
to an older child and that the confidentiality of the report should 
be protected in this legislation. If that is not done, the child 
can be subjected to an assessment without adequate explanation, 
without an opportunity to respond and without regard to his or her 
Fight» to~priwvacyi. 


The next guestion that we feel should be examined from the 
point of view of the child is the section relating to the mediation 
proceedings..-This is sectiaone3 lL of sBall 225. 


The experience in many other jurisdictions has indicated that 
counsel for tne child is often a catalyst for settling the case and 
avoiding trial. The literature states that counsel for the child is 
most effective when counsel is secured at an early point in the 
proceedings, because an escalation is avoided and the child has an 
interest in an early settlement of a custody or access dispute. If 
the child is not a party, then counsel for the child should be able 
to request that the court appoint a mediator. 


The sections on mediation: Section 31(3), for instance, 
imposes a duty on the mediator to confer with the party but, since 
the child is not a party, the mediator does not have to confer with 
the child. So you have a mediation process taking place that does 
not even have a mandate to determine what the child wants. 


I have indicated that other jurisdictions have found that 
counsel for the child can play a very useful role in obtaining an 
early settlement of these matters. In our brief we have cited the 
experience of the family advocate system in British Columbia which 
indicates that somewhere between 50 and 75 per cent of the cases 
are settled due to the influence of counsel for the child because 
issues are narrowed and, because the child's counsel has a great 
influence and is known to have a great influence, it acts as a 
pressure to settle reasonably. 


Also because lawyers regard the counsel for the child as some 
assistance to them and explain to their own client what is a 
reasonable outcome, it helps them in situations where it might 
otherwise be, difficult; sito. sadviseywmagainst.-.theirieowny. Client. «¢ 
instructions. 


We have found that the New York experience is similar and 
that if lawyers are appointed as soon as an apparent dispute is 
evident, they have considerable leverage to secure an early 


settlement. 


Watch erespecta: * ommehes official \ guardian’ setreport==this: is 
section 32--our comments here are that the section should be 
amended to exclude the possibility that a child might have to pay 
the fees and disbursements for the investigation of the official 
guardian. 


Tne legislation has been changed somewhat from Bill 140 in 
Enatentnes Officrval Yqguardian sie report! Pisy*nofidongere mandatory. 
However, the reference in section 32 to the Matrimonial Causes Act 
indicates that the applicant under this part would have to pay the 
fees and disbursements. 


Again, ‘our ‘point is that if a child should be an applicant 
with respect to custody, access or any of the incidents of custody 
Or access, there should be provision made for the child not to have 
to pay fees and disbursements of the official guardian if such a 
report is ordered by the court. 


The next section we address ourselves to is the participation 
of a child at trial. We submit that there should be provisions for 
the child to be present at a hearing or any part of the hearing in 
the same manner as provided under the Child Welfare Act. 


Bill 125 makes no clear provision as to whether the child may 
be present at the hearing. In fact, because of section 65(2), it 
may considerably narrow the child's right to be present at the 
hearing and to participate in the hearing. 


Section 65(2) indicates that the court may interview the 
child, and it could be argued that that provision is exhaustive of 
the child's right to participate in the proceeding. That section is 
another one which throughout the bill acknowledges that the child 
might have legal counsel, because it indicates in section 65(4) 
that the child is entitled to be advised by and to have his 
counsel, if any, present during the interview. 


Titiemightidigress here aubit,)- l@findsbe rathertstriking//that 
in a number of places throughout the legislation it is envisaged 
that a child might have counsel, yet throughout the legislation, as 
I have indicated, there are no real protections or rights given to 
the child and his counsel to play an effective part in the custody 
and access dispute in terms of initiating the application, in terms 
of making representations about an assessment, about mediation and 
the other areas I have indicated. This is just another section that 
envisages that a child might very well have counsel. 


OUEH Objections to "this section» are that itemay be -taken tas 
exhaustive of @theechild's "right*to participate That is “simply© a 
judge's interview. 


A judge's interview is a procedure that was being used for 
some period of time, we believe; as a stopgap measure because no 
alternative procedures were available to inform a judge as to the 
real views and preferences of the child. We believe that procedure 
has now been bypassed by more recent developments and that to 
enshrine the section in the act is really going back. We believe 
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this procedure should not be institutionalized as it is at present. 


The reasons for this are that there are problems inherent in 
a Single interview by a judge in chambers, whether the child has 
counsel present or not. This has been pointed out in an article 
that we have referred to in the brief, an article by Barbara 
Chisholm. She has indicated that a single interview may provide 
misleading information. 


She also indicates that an interview by a judge in chambers 
may force the child to abandon his role aS an independent and 
impartial arbitrator of the facts. He is really stepping down into 
the arena, and that is a role that often judges are reluctant to 
do. It makes tnem reluctant to actually have an interview with the 
child. 
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In our view, Bill 125 should draw on more recent experience, 
and that is the experience of the Child Welfare Act. Section 33 of 
the Child Welfare Act provides that the courts shall, in every 
proceeding, make an order directing whether the child should be 
excluded from or present at the nearing or any part thereof; and it 
is presumed that a child over the age of 10 is entitled to be 
present at the hearing unless one of the parties satisfies the 
court that for the child to be present would be injurious to his 
emotional health. For cnildren under 10 the onus operates in the 
reverse direction: the court must be satisfied that to have a child 
under 10 present, the proceeding would be understandable and not 
injurious to his emotional health. 


Our viewpoint is that the child should be present at the 
hearing in order to know what is going on and to have his voice 
heard in the decision-making process. Those are the sections I want 
to cover. Mary Dunbar will continue. 


Miss Dunbar: For the assistance of the committee, we now 
are On recommendation three, the statutory right to representation. 
Ltr isnonfpage sP27o0f (the sbrerenk. 


It iS a precept of our law that everyone before the court is 
entitled to counsel. Children are no different from any other 
party, according to our law, especially when you consider that many 
of the children who are going to be involved in these disputes and 
who will pe involved under this act are teenagers up to 19 years of 
age. Bill 125 refers to counsel for the child in passing but does 
not give explicit statutory recognition to this principle. 


At qpresenG) ins Ontario,;isyehildren cn seustodyie and) access 
disputes sometimes obtain counsel by order of the court. This 
representation is provided almost always by the official guardian's 
office. The representation is provided under a case and under the 
Judicature Act. Unless the official guardian becomes involved, it 
is almost impossible for a child to be represented in these 
disputes. «The official «guardian's. office» mustsousesytheires own 
permanent Stakr. bt is impossible for them to provide 
representation to all children who need it. 
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Children--that is, persons under the age envisaged by the act 
and children who are within custody disputes--are generally not 
able, either through lack of knowledge or of economic means, to 
obtain counsel themselves. They either don't have the money or the 


knowledge to go out and find one. They even may not know that they 
may be entitled. 


Wny would children need counsel? You have already heard Mr. 
Kennewell give a number of reasons why counsel are good in these 


disputes, but why should counsel be appointed for children in 
custody and access? 


First, it is the nature of custody and access disputes, where 
G@taelLeasta CWOn Darties are, fighting..over .a child..or fighting over 
seeing. a. child, .that ;they .trequently , forget,..the..child. Because.of 
their own relationship it becomes a very acrimonious debate, and 
EheyVerinCeebtecditricuitc, to think: about the best “interests of the 
child as being potentially different from their own interests or 
their own wishes. 


A wite will say: "He was a bad husband to me, and he should 
not be able to see the children because he is a bad influence. I 
don't want them to think that men should behave that way." A man 
May say: "I don't want my wife to have custody because she has a 
boyfriend, and that is terrible for my children." They become very 
angry with each other and that is reflected in their applications 
before the court. They become so polarized they cannot adequately 
represent the child's position or needs to the court. 


Second, children often need to feel that they have a voice in 
their own fate. It is very difficult for them to do that without 
representation. It is very seldom that children give evidence in 
GUuStoOdy .disputes,, and [, must, say..J feel that. is appropriate .5 But 
unless a custody assessment is held, in many cases it may be that 
no one has ever asked the child what his or her view is. 


I have parents come to me and say, "No, I have not asked them 
who they want to live with," or "I haven't asked them if they want 
to see the other parent, because I don't want them to be in a 
position of choosing." That is perfectly appropriate, but often the 
children really have a view and have definite ideas that they 
mostly want to see the other parent. 


Third, counsel gives the child the means to start proceedings 
Oneal SaeOw we Tne Les 1S. NO Dont a .Child abeing. As party aie ie 
doesn't have counsel to help him carry out that status. A child who 
is already the subject of a custody order with no access may want 
to have access at some subseguent date to the other parent, or to a 
grandparent, sOmuto tan. saunt)and,uncles,om stow ae-sibling.,Unless) he, has 
counsel,+ orm access, tos counsel;.«-it 1S .impossible. for, him to; start 
that kind of proceeding. 


Fourth, a child with counsel can ask for specific orders by 
the court; for example, he can ask for an assessment. Freguently 
parents don't want to get into the assessments, because it means 
they have to go and have meetings with people who will talk to them 
about their marriage, when really all they are talking about 15 
custody. They can't see them as the same dispute. They don't want 
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to go for an assessment if that means they are going to have to see 
the other spouse. They certainly don't want the children to have to 
go through an assessment, because it means they will have to talk 
apout all those unpleasant things that happened to the family. A 
child with counsel can get an assessment on his own application or 
can present that to the court as a viable alternative. 


There is already children's counsel in Ontario. The Child 
Welfare Act experience is that it works very well. Over and above 
the examples studied by Mr. Kennewell, I believe it would be the 
acknowledged experience of the courts, of the official guardian's 
office and of the counsel in Ontario that are involved with this 
program, that it is working very well. It is developing a group of 
lawyers with expertise in the child welfare area just as it would 
develop a group of lawyers with expertise in the custody and access 
area. 


The experience is that the child's lawyer actually reduces 
friction between the parties and helps to reach aé_e speedier 
conclusion by assisting in negotiations and pushing fOr 
reconciliation. At the present time the official guardian's office 
represents children in custody and access, and again the experience 
is the same. Generally, a child's view is more readily acceptable 
to all the parties if there is a lawyer there enunciating that 
view; for example, whether the child in fact wants access and how 
often he want to see his other parent. 


Representation for children is consistent with the principles 
of natural justice and equity. What would be fairer than that the 
voice of the person most affected by the decision be heard by the 
court? It is also consistent with good child care practices and 
with children's needs to be heard in the proceeding that so much 
affects them. 


Recommendation four of the brief talks about when and how 
counsel should be provided. Bill 125 does not provide the means for 
counsel to be provided for these children. It is important that a 
means be set up. Children, even teenagers, simply cannot find, 
retain and pay counsel on their own. At the present time, courts 
are appointing the official guardian's office, and the official 
guardian's office is looking after having a specific counsel 
appointed but that, generally, is in Toronto where the official 
guardian has permanent counsel. Outside of Toronto they must retain 
lawyers in the private community on an individual basis, on a 
case-by-case basis. 


The Supreme Court of Ontario does most of the appointing. 
Custody is heard in three levels of court: provincial court, family 
division, county court and the Supreme Court of Ontario. It is our 
Submission that it is necessary that Bill 125 be amended to provide 
for appointment by counsel for all the courts with jurisdiction 
Over custody and access. 


The Child Welfare Act, which refers only to the provincial 
court, family division, allows a judge to direct independent legal 
representation if he believes it is necessary under’ those 
circumstances. The means for the lawyers have been found within 
that system, and we would recommend that kind of direction be 
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included” in this act* and that the need for setting up a lawyer 
system be incorporated into the act. 


Pos Se ae. 


It has been proved under the child welfare experience that 
the earlier the lawyer for the child is involved, the better it is 
for the case and for the child. 


If Bill 125 were amended to state a right to counsel, as 
recommendation three suggests, then a child could ask for counsel 
earlier, or someone involved with the family could ask that counsel 
be appointed earlier. It is the experience in child welfare that 
the children's aid societies are asking for representation for the 
Child very early, before the proceeding even gets near the court, 


because they are finding it such a useful experience to have a 
lawyer involved. 


Or the pill could be amended, as suggested in recommendation 
four, to allow an application to the court for appointment of a 
lawyer, if it cannot be arranged otherwise, even before an actual 
court application is commenced. 


Recommendation five talks about the role of the counsel. This 
is a dispute that has been raging within the legal profession since 
the Child Welfare Act first took effect in 1978 and 1979." The Law 
Society of Upper Canada has recently considered the issue of what 
the role of counsel should be and, although they do not have the 
legislative authority to indicate what the role should be or to 
change any of the privileges written into our statutory and common 
law, they refuse to remove the privilege on communications between 
children and their counsel. I would submit that this, in fact, is 
approval by the law society of the existing system that a child is 
the same aS any other client and their communications. are 
privileged. Part of that dispute has been whether counsel for a 
child represents his wishes or best interests. 


The role of counsel is very important. If a lawyer decides in 
advance what is in the best interests of his client, and represents 
those best interests no matter what the child wants, this both 
usurps tne role of the judge in making the determination--which is 
properly the role of the judge, and not of the lawyer--and 
undermines the relationship between the lawyer and the child. It 
can be used as an excuse for breach of confidence between lawyer 
and client, and the lawyer is setting himself up as judge ahead of 
cnestrivaL. 


There are a number of issues involved in what role the 
counsel will take, including the capacity of the child to instruct, 
but I repeat that we are talking in many cases of children who are 
perfectly capable of making decisions about’ themselves. In 
"Children" we include teenagers who may well have been making 
serious decisions about their own lives for years. 


Treeour “submission, 1c 1s- important» for®™ the” Legislature ™= to 
address this issue of the role of counsel. What we would ask is 
that the role be that of the traditional lawyer-client 
relationship. If a child is too young or lacks capacity to instruct 
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counsel, then he should be treated the same way as an adult without 
capacity; and instead of having counsel, he should have a guardian 
ad litem appointed for him, someone who clearly is not acting as 
counsel but as a guardian of the child and is representing his 
interests before the court, not representing his wishes, or acting 
as a lawyer. 


THeyeourE brief we also have addressed the issue of 
guardianship. I understand that you are going to have a submission 
later from the Canadian Bar Association specifically on this issue. 
Our major concern about the issue of guardianship is set out in 
recommendation six. 


"Guardian" is a term that is well used in our society. It may 
not be precisely or even correctly understood by the public, but 
some idea does exist as to what it means. Virtually every person 
with children who has made a will has differentiated between the 
trustee, who will look after the money and the property, and the 
guardian, who will look after the persons of the children. 


Ourimconcern, ois .around)|- that. Gakinde: ofa. Vundersrandinge wad © 
"guardianship, “which: issused imdBilig.)25,iswseds with senat iword 
"guardian" or "guardianship," re will require a massive 
re-education ~program, fore sthe spublics and steven eiforslthem legal 
community. Guardianship in the bill is talking about property, not 
about the person of the child, which is custody. We would recommend 
that a new word entirely, or the word "trustee," be used instead of 
the word "guardian." 


Second, if property is distinguished from custody, as is 
Suggested, it would be necessary in many custody applications to 
ask for both and, therefore, financial reliability will be part of 
all custody hearings. It will be possible to have custody in one 
person and property in another. It is important, in our submission, 
that if.that as the icase,etheimstature aspelh out mchemcondi tons 
under which a trustee will be appointed as opposed to a custodian 
and how the trustee should operate. 


In all other circumstances, the normal care and management of 
a child's property should be a normal incident of custody. That is, 
if a child has a savings account, the custodial parent should be 
able to look after the savings account, as he can at present. That 
Snould not be divided into a separate person who will look after 
the property of the child unless it is special circumstances. 


Recommendation seven talks about the unmarried emancipated 
minor. Bill 125 recognizes in section 66: thesright of: a child*over 
16 to withdraw from parental control. No one would argue that 
children over 16 do not have the physical means to withdraw from 
parental control. Many parents are delighted when their children 
over 16 make that move. It is a physical fact, this does happen, 
but l6- and 17-year-olds are in a strange no-man's-land in our law. 
Bill 125 allows a change in status if these minors are married but 
not for other minors. We would suggest that marriage is no 
guarantee of maturity and should not give a different status to 16- 
and 17-year-olds than simply withdrawing from the parental control. 


We would suggest that a concept of the emancipated minor be 
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included in the bill and that marriage not be the only way that a 
child can remove himself from his parents' control. So the bill 
would be amended and, instead of saying that a child who is married 
GumelorOr Chi wterminatesw automatically the “rights: “top custody or 
access over that child, withdrawing from parental control would 
terminate that. Our submission goes through a number of sections in 
the act and recommends that the reference to marriage be omitted 
from that. 


Finally, the brief talks about enforcement provisions for 
abductton=*orrmechiidrens ol “tunderstandiryou® are’*"going to- Nave va 
Submission specifically on that point from the parents of abducted 
Children. I would merely point out that in our brief there are 
recommendations about specific amendments to the bill that would 
put more teeth in the provisions. 


For example, the bill indicates in section 24(3) that past 
conduct is not relevant to the determination of custody or access. 
We would suggest that abduction of a child is relevant and that 
Should be included in considerations of custody and access. Also, 
we would recommend that the means for finding these children and 
returning them to their parent be included in the bill in that a 
specific authority be provided to the Attorney General to assist 
parents in locating these children and getting them back. 


We also would recommend that the penalty for abducting a 
Child be increased. It stands at $1,000 at present, and for a lot 
of people that is absolutely meaningless, particularly if you 
compare it to the legal costs that parents spend in fighting over 
custody of children. There have been recent reports in newspapers 
about one couple in particular whose legal bills are over $30,000 
each in removing children, I believe between England, Saskatchewan 
and Ontario. So $1,000 is a meaningless fine when you are talking 
about abducting children. 


Those are the highlights of our submission. We did it within 
the time period. If anybody has any questions, we will be happy to 
answer any of them. 


Mr. Chairman: Mr. Taylor, do you have any comments with 
regard to these presentations? 


1 peaoms 


Mr. G. WwW. Taylor: I have no comments on their general 
presentations, Mr. Chairman. The group made presentations 
previously when this bill was before the committee in its previous 
form, with review from that point till now. 


Naturally, as the committee is aware, there is a different 
philosophy and approach to the bill as presented and that which the 
witnesses this morning are making on behalf of their group, the 
major difference being primarily that the features of the Child 
Welfare Act compared to this particular act, in that in the Child 
Welfare Act, where counsel have been appointed or suggested to have 
been appointed, it €51sovonet , where agthe "state is implicitly 
intervening, as the usual situation in the family, whereas in the 
particular situation under this act, it is the two parents who are 
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disputing. mandas LtanelS +0 tee, except for some particular 
Situations, that a counsel for a child is a necessary function. 


There is also the difficulty that there is some uniformity 
desired between the different statutes of the various 
junLsdictions, .and, Ontario.wiS, a. .pakticipalin Loa that weuUD Leora. 
This particular drafting of the bill, as is before you,. adheres to 
tnat uniformity, whereas the suggestions by the group here this 
morning would benasrcontrary, position = tosithat sunpiormityurehaGias 
trying to be achieved, where some jurisdictions--and if we followed 
the suggestions made, this jurisdiction--would be entirely out of 
step with some of the other jurisdictions. 


For that, the Attorney General and his advisers felt the bill 
Snould go aS it is and that the recommendations not be adhered to, 
aS nave been made. They have been studied, reviewed and have not 
been felt to follow what the Attorney General thinks is the route. 
However, I am subject to the views of the committee and questions 
of tne committee as we go through clause by clause. 


We have two advisers here, Mr. Allen Shipley and Mr. Doug 
Beecroft of the Attorney General's office, who have reviewed this 
legislation in all its forms as it has passed in previous hearings, 
Sittings and sessions; so they might add some more specific 
comments to the recommendations made by the witnesses this morning. 


Mr. Chairman: Thank you. Mr. Shipley? 


Mr..u, Shipley: ..Unless.. there, are... some. questions ~;from othe 
members, I will reserve my comments till we get to clause-by-clause. 


Mr. Chairman: Fine. Mr. Beecroft? 
Mr. Beecroft: I agree with that. 


Mr. _Spensieri: Mr. Kennewell,. I» noticed, particularly in 
your Submissions with respect to the rights to initiate 
proceedings, and when you touched upon the guestion of the ability 
to instruct counsel, you made reference to the older child. 


I would have thought that one way to approach this problem 
would nave been to give some statutory recognition to the concept 
of an older child, or reasonable other wording, so as to create a 
class of child and that perhaps could best benefit from these new 
rights which you are proposing to confer, such as the right to 
counsel, the right to initiate proceedings and so on. 


I. am «wondering ifseyouy stopeeshyi-of athat ~wbecause sof syour 
experience in distinguishing classes of children who would benefit, 
or whether you felt it is not a valid concept to differentiate and 
whether that is specifically available as to what classes of 
Children would benefit from these new-found rights. 


Mr. Kennewell: From my own experience, lrdathink ¢ rads 
classes of children have been found to benefit from the rights that 
we, -arewetalking..about.ielty istea, baer tehat sundecachildaswel fare 
proceedings, children under 10 have had counsel appointed and 
counsel .for children under 10 have been found to contribute 
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constructively to the process before the child welfare courts. So 
We Gpave noc. Mace ‘chat ioretinction.:+It fis*trues*that in*thearchita 
Welfare Act there is a distinction drawn, in a number of sections, 
generally between the age of the child over 10 and under 10, and 
then certain presumptions are built into those sections. 


Another section deals with children over and under 12, but 
from our point of view a child of any age can have a useful input 
into custody and access proceedings. Therefore, we have not 
recommended that that distinction be drawn specifically, but that 
in general the person appointed through the court, not necessarily 
DyP thencoute, can; make. aydecbsion, as to the ability-iof his. client 
to instruct him and then inform the court whether he is able to 
take instructions from the child client. 


If he is not able to take instructions, not because of the 
child's age or because of the stage of development of the 
child--some children 10 or 11 may not be at a developmental stage 
that they can instruct counsel--then he will inform the court of 
that situation, and the appointment may become an appointment as a 
guardian ad litem, where he would then act in the best interests of 
the child. Generally, the first attempt would be to act in the 
traditional client-solicitor relationship. 


I wonder if I could make a few comments, because we have 
talked about the child welfare area and the Child Welfare Act as 
setting out some new ground-breaking rules in terms of 
Bepresentationy storsethe; child. From “our? spoirnt.< Of «:view, the 
Similarities are more important than the differences. Obviously, in 
the Child Welfare Act you are dealing with a situation where the 
state is intervening. Nevertheless, the issue under the Child 
Welfare Act is what is in the best interests of the child, and that 
is the same issue that is present before the court in a custody 
dispute. 


It was thought that in Child Welfare Act matters the child 
has a view of what is in his best interest, and that is the same 
Situation in a custody, access or incidence of custody dispute that 
is before the court. The child will often have his own view that he 
wants pefore the court, and should have a right to have it before 
the court, as to what is in his interest. 


Dion Gustodyerand ‘access’ «situations ;iry often. the: .parents: are 
presenting to the court what they believe to be in the best 
interests of the child, but in fact it is often being presented in 
terns. of what 1s “in their-’ own, best’ interests*- as ~ parents’ or 
guardians, and not from the point of view of the child. I think 
that is the real issue. Whether it is the state that is intervening 
or whether it is a dispute between two parents, the issue is what 
is in the child's best interests, and the child may have his own 
view as to what is in his best interest. 


In. ‘both’ situations, in a custody dispute or in a child 
welfare dispute, you are dealing with a major disruption in the 
child's life. Whether the child, under the Child Welfare Act, gets 
placed with a state agency, or, in fact, under the Child Welfare 
Act, the child can be placed with one or other of the parents, or 
even witn a third party. In a custody dispute, the outcome can be 
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the same. The child can be placed with one or other of the parents, 
Or even with a third party. 


The efact -is:ethat, Pes ieena* mayore GiasEuption erie chess 
life, .and thesschild: has ai Veryeaimporcantianterest that 7 i Saipeand 
decided by the court; given that point of view, it is our position 
that the child needs an advocate. We see that as the important 
Similarity between the Child Welfare Act and custody and access 
legislation, and that important similarity overrides the fact that 
under child welfare one of the interested parties is the state or 
the children's aid society acting on behalf of the state. 


PLS LO aed. 


Mr. ~SpenSieri: “PerhapSa<_2l «did-snoGsomake myself sclear,, bur 
the thing is that this committee, in dealing with this bill, is 
only concerned with three specific items, as you pointed out: 
access, custody and property management. It seems to me that the 
Orux Of «~ the: matber wa ln. CONferRI Ndi aniGghis, siponast he  coiio so loacue 
ability of that child to make a meaningful assessment of what he 
wants. 


That is why I would have been prepared, and I am sure my 
other colleague would have been prepared, to consider support of 
these rights in an area where you have defined an older child as 
perhaps someone from the magic age of 10 to the limbo age of 17 and 
restricted the conferring of these representational rights to that 
category. It's meaningless to confer them on children under 10 or 
something of that nature, because they couldn't conceivably be able 
to have input in any meaningful way. 


It seems to me that you are asking for the creation of a vast 
area of rights for a group that couldn't possibly be expected to 
benefit from them. If you had said an older child shall be entitled 
to tnis and you had defined an older child as someone, let's Say, 
over age 10 who is presumed to have the ability, then I could have 
perhaps seen a greater tendency to lend support to these new 
rights, limiting it to the three categories we are considering this 
morning. Les meaningless to confer representational and 
substantive rights on a person who is not going to have the ability 
to avail himself of them in any sense. 


Miss Dunbar: That's why we attempted to distinguish 
between a guardian ad litem for a child who doesn't have the 
Capacity to instruct and counsel for a child if he does understand 
what. he.+1s-. doing.esButs there + icesn0-iway sVOUgscan .d0. 16. bY. ..agde, 
unfortunately, because there is such a difference in children, 
depending on their experience and their own-- 


Mr. Spensieri: Age at least brings a presumption of some 
abueLiy. 


Miss Dunbar: The Ghiid Welfare Ace does distinguish 
between the ages of 10 and 12 and makes presumptions change--over 
10, under 10; over 12, under 12--in certain areas. So they are 
Saying that those two ages are times when children will probably be 
able to exercise those rights. 
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Mr.” Kennewell: I would like to ‘make™ one~ other’ comment, if 
Deine it-sadd, Low With =sregqara, to the- Child Welfare Act “and the 
uniformity of legislation, from our point of view this legislation 
does not conform to previous legislation in Ontario and is out of 
Scevewi tim tlau legislacr2on. le am not Latriiar with, how it does or 
does not conform to custody legislation in other provinces, but I 
think this legislation is somewhat of a retrenchment of the 
Leg iGuca tC Lol tn econ t amore er Natt sacCcCoOrdse-ay,oichilds ‘the right } Lto 
participation in a proceeding when his future is being decided. 


Mr. Renwick: Mr. Chairman, i. SWOUlOEE LUKGU ME COsssaSk es Chie 
parliamentary assistant just a couple of guestions with respect to 
the submission that we have just heard. 


AMgatgecOoLrrect, Mr... Taylor, that. what “you —reter—to~as the 
Philosophy behind the bill is that a child may not make an 
application to a court under this part? 


Mie Ger We sldylor:, That LSu COrrece,) except. that this: group 
puts forward a considered thought that the bill implies that if you 
extended some of the wording this might be a possibility. But it's 
intended that the child not be a party in a dispute between husband 
and wife as to custody. 


ME eR enWlOk moos VOU Tare saving: to. me. cunat Lt 2S cnot 
contemplated in this bill, regardless of what semantic arguments 
Gouda, be Mages avouc .the wording of “the? bill,, thateva child’ ‘isa 
party to a proceeding under this act in the sense that the term 
"party" is used? 


Mr. G. W. Taylor: That's correct, Mr. Renwick. 


Mr. Renwick: I take it, however, that the whole object of 
Cidot part Piceito act ein» the best® interestsw or ethe ‘child, that the 
exclusive responsibility of the judge hearing the case is to act in 
the best interests of the child. 


Mr. G. W. Taylor: That's correct, Mr. Renwick. 
Mr. Renwick: And it's exclusive. 


MI. G. OW. Taylor: it s exclusive, yes; ania chink.  cCies 
Nast Deane a miconcomitant “ots che welbtarer of Othe chitavan -both the 
GChasdinmwettare wActyia which ‘has-been’ referred to,” and Sin’ ythis 
particular statute. 


Mr. Renwick: I guess the next matter I am interested in 
is that your advisers would prefer to deal with any substantive 
guestions as well as any procedural ones when we come to the 
Cclause-by-clause consideration of the bill. I presume that we wil A 
be able to discuss these larger questions under section 19(a), 
which talks about the purposes of the bill. These broader questions 
can be dealt with at that point. 


NotmGL, We Ulayloreatyes, Ltheressi smthe possibility Gitercan be 
done under that section or under the other sections, Mr. Renwick. i 
think the reluctance of the advisers this morning is that this is a 
topic that can be debated today, I guess, and will be debated in 
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future, at great length. It's a guestion of contrary philosophies. 
Representation of the child by independent legal counsel is a 
larger sphere than this particular statute contemplates at this 
time. I think one could discuss the philosophy that is contrary to 
the position of the legislation at length. That's why they were 
reluctant (to, discuss 1t) ths, morning: 


In addition, it has been reviewed previously--though not in 
tnis bill, as I noted--bpecause it had been discussed previously 
when this group was before committee on another occasion when a 
Similar bill was before the committee. So it has been reviewed by 
the Attorney General's staff and considered not to be an approach 
that the legislation is going to take at this time. 


Mr.. Renwick: :I ftakeout, therefore ,methatevthe? posttion Gof 
tne minister on whose behalf you are dealing with this bill is that 
the ministry will not contemplate an amendment or a series of 
amendments which would provide that a child be a party to the 
proceeding. 


Mr. G. W. Taylor: At Chis spare icuLal time aie any 


recommendations are made or suggested by the committee I would be 
willing to discuss them with the Attorney General. But I think 
there is great reluctance to make any global changes such as that 
of making a child a party to the action, as we discussed earlier 
when you asked if-a_childais: ayparticipant, “im .orWar party ito this 
action. I think the answer to that is that any amendments at this 
time would be received only with great reluctance by the Ministry 
of the Attorney General. 


Mr. Renwick: I do take it, knowing you and how open you 
are about most of these matters, that you would be prepared to 
consider a clarification and amendments directed towards making 
clear in the bill the role of the child and the representation 
guestion of the child. 


Di ZO0Ra ssi 


Mr. Ge. W. Taylor: Isithank) yousifior Yourseconmentse about amy 
generosity, Mr. Renwick. I naturally would discuss any of the 
amendments that are put forward thoroughly with the Attorney 
General. The advisers are here this morning; I am sure that some of 
the amendments you put forward might give clarity to the bill in 
its present form, and I am sure those would be considered. 


But where the amendments would be a total departure--to give 
counsel to the child as a party with counsel would be departing, I 
believe, from the general philosophy and tone of the present 
legislation--those amendments would be received with a reluctance 
to follow them. 


Mr. Renwick: I take. it--and if. you do not. know. offhand, 
perhaps your advisers would let me know--that in any proceeding in 


any court under this proposed act a judge can appoint counsel for a 
eniid; 


Mr. 4GegWeetaytor: uThatss correct. 


Bo 


Mr. Renwick: Fim not talking about all the fine 
distinctions; I'm talking about counsel to represent the child in a 
position analogous to that of counsel for an adult party without 
the child being a party. 


Mrs G. WwW. Taylor: I thank; Mr. Renwick, that in 
discussion with Mr. Shipley--and we discussed this earlier before 


the legislation came before the committee--there is the possibility 
of judges appointing counsel to represent the child. 


Mra IRenWICKY “ls iaineenot @ heiped™ by) that, "“possibilaty ave ol 
want to-- 


Mr. G.yW.ritaylor;: It can «be-done, <yes: 


Mr. Renwick: Then there is no situation in which a judge 
Cannot appoint counsel for a child in these applications even 
though the child is not a party to the proceeding. 


Moesponlpley: BP6rnaps Ie imighty try to, clarnifysthat..91t may 
be stating it a little broadly to say that there is no situation in 
which the court cannot appoint counsels for the child ifs the court 
feels it's in the child's best interest. It does seem that the 
court can ensure that the child has counsel. 


In the Supreme Court, where the Judicature Act applies--I 
think it is section 109, now that it has been revised--the courts 
have interpreted the power there to allow them to appoint the 
official guardian to represent the child in a custody case. 


Inftche? (provincial acourt, family” division, Stheres are: ruies 
that speaks more broadly. I'm not just sure of the exact wording. 
Lo savse in geulews6iin ithesprovincial court; stamikiy division, srules: 
"Where a court is satisfied that the interests of a minor are 
involved in a proceeding, the court may give such directions for 
the representation of the minor as the court considers proper." 
That possibility exists as well. 


So there are opportunities. I'm not so sure whether it's a 
right, but there are opportunities for children to have counsel in 
custody cases. In fact, those opportunities are-- 


Meer Renwickse: PoSwasn! tl*speaking \abouteva’erighty” DPeewas 
speaking about a judge deciding that a child should be represented 
in the court by counsel even though the child is not a party to the 
proceeding. 


Would your advisers be good enough to give me and other 
members of the committee, if they wish to have it, a copy of each 
OtaAgiine. Srulesetote .court Yeundersbwhichpeas judges vcanteexercisentia 
dpscretiion s. since the #itermel court lisy defined*ias mathe provincial 
court, family division; the unified» family court; .a county orf 
district court; the Supreme Court; or a surrogate court exercising 
jurisdiction under section 72? That encompasses all the courts of 
the province, as I understand it, that would have jurisdiction. 


Me. ishiipley; ,Yes-eihere is some-- 
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Mr. Renwick: Could we have a copy of each of the rules? 


Mr. Shipley: Yes. 


Mr. Renwick: And, if possible, an example of situations 
in whicn a judge has exercised the power contained in the rules to 
appoint a representative for a child in a situation where the child 
LS Mmotsa party torthe. action? 


Mr Sihipkeys "Certainty. ob Cal Say ) NOW nella Creulel oom boeeaine 
doubt about the power of a county court, I believe, to actually 
appoint. There is no rule that specifically applies to the county 
court, but there are devices that the courts use, I believe, to 
ensure that the child is represented. 


Mr. Renwick?) 43 would /note--wants)tomthinkysthat y thew judges 
are not acting in accordance with the law, but I would appreciate 
knowing of whatever devices the county court judges now use. 


Mr j46hipbey: fa cchinky Chey ijust gadsourn siinesrcase sand ask 
the parents or whoever to come back with counsel, and then they 
make the necessary approaches. 


Mr. Renwick: (Inaudible). 1 would appreciate that 
information. 


The second request I would have would be specifically, could 
you asks -the:| official; ‘quardian,5s. “oraswhoever) “anise the=srofrticzal 
guardian's office is not only knowledgeable about but also a 
specialist in this in the absence of the official guardian, to come 
and tell us what capacity that office has to deal with children as 
Children and not children in relation to property or children as 
property? 


Mr 21Ge  Wesg Taylor vaqThatipeaiSw3thesn jpeactical, capacityenas 
compared to the legal capacity? 


Mr. Renwick: Both. 


Mr. G. W. Taylor: Both, okay. 


Mr. Renwick: Both, because under the rules I think the 
judge can appoint the official guardian, and I do not think he is 
restricted .tol »appointing *Ethe}J0fficials quardian ss0nmky aninesthe 
traditional sense of property interests of the child. I am not sure 
about Enate 


Mr. Ge. Wei'Taylor: bine that® same »question ;iuMr. b Renwick, ft 
assume you would want to know if the official guardian is appointed 
in his capacity as official guardian, say in a custody application, 
who other than the official person--does he assign a lawyer, does 
he assign a lawyer and support staff? 


Mr. Renwick: Yes, and what capacity have those lawyers to 
deal. cin’ thisi y€ieldgrasidistinect »fromasthestiielm ethatenyou rcands I 
traditionally know of as the field of the official guardian, which 
generally is not personal representation of children in their 
personal capacity with respect to their rights as citizens rather 


fas 
than their rights with respect to property? 


I guess my last request is to ask the witnesses before us 
from Justice for Children, the Canadian Foundation for Children and 
the Law, if it is conceivably possible that a representative can be 
with us the rest of today and tomorrow and Thursday, if necessary, 
while we deal with the bill on a clause-by-clause basis? 


Mr. Kennewell: I could be available tomorrow. 


Mr. Renwick: We will not be to the clause-by-clause parts 
of the bill until when--until tomorrow afternoon? 


Mr. Chairman: Or very late tomorrow morning, depending on 
the Canadian Bar Association's presentation. 


Mr. Renwick: And my request for the official guardian. 


Mr. Chairman: Yes. So more likely it will be two o'clock 
tomorrow afternoon to commence the clause-by-clause. 


Mr. Renwick: Can we let Mr. Kennewell know that we would 
not Start before two OnClock tomorrow afternoon on the 
clause-by-clause, in case he has other things to do? 


Mr. Kennewell: That is fine. 


Mr. Chairman: We would not start earlier than that. Thank 
you very much. 


Are there any other comments or questions of these witnesses? 


Mr. Kennewell: I wonder if I can make one comment in the 
light of some of the discussion that has taken place since we 
concluded our comments. I want to perhaps stress the point that in 
Our brief we have taken the position that if the committee does not 
feel it is prepared to actually make the child a party, there are 
other ways that we have suggested, other sections that can be 
looked at specifically, to have the child's voice heard. 


When you look at the legislation, as I have indicated, there 
is reference to counsel for the child, but what the bill fails to 
do in its other sections, after envisaging counsel for the child, 
Ispiteiaiis topindicate what exactly that child's lawyer can do., It 
fails 4to indicate what that child’s lawyer can do in terms of 
court-ordered assessment, whether the child's lawyer has any role 
to play there. 


Under the mediation section it says that the mediator has to 
Halk sto ‘thesparties;, but if the child is not a party;y—then there is 
no provision that the mediator should talk to the counsel for the 
entldsor tthemichitid= So sinstead.-of giving a sblanket. right.to bea 
Party, those sections can be looked at from the point of view of 
providing that ‘the’ mediator can talk to counsel for the child if 
there is one. 


Mr. Chairman: Thank you for your presentation. We will 
see you again tomorrow. 


aie 


Lie SO ravine 


Mr. Chairman: The representatives from the Canadian Bar 
Association, wills .and trust section, . could .you. please... come 
forward? I believe they are Messrs. Lockie and Baston and Ms. 
Dickson. For the committee, I believe it is Mr. Baston on the left 
Or north and. Mr. Lockie.on ene south. 


Could you first distinguish between yourselves or your role 
and the Canadian Bar Association, family law section, which will 
appear tomorrow morning? 


Mr.....Lockies, Mr... Chairman,, We are fromthe wills dod crust 
Subsection, and we have really confined our thoughts and comments 
to the portions of the bill under the heading "guardianship," which 
commences at section 48. They discuss primarily guardianship of the 
Property of an antanc. 


Mr. Chairman: Property meaning personal property and real 
property rather than the person? 


Mr. Lockie: Rather than custody, yes. 


Mr. Chairman: Are all three of you to be spokespersons or 
one only? 


Mr. Lockie: I will give our submissions, Mr. Chairman, 
and I think my friends might or might not have one or two comments. 


Mr. Chairman: Do you have a written brief for circulation? 


Mr. Lockie: We did a written brief some time ago when it 
was Bill 140. I believe that was submitted to you or to somebody, 
but “it is my understanding that “you “don"t have 1tlin tronceore you 
today... Our “comments are pretty. similar to tnose,. and | | a can 
summarize the comments we make today in a brief which you can have 
in a day or so. 


Mr. Chairman: Perhaps after your comments one of the 
committee members may wish you to reduce it to writing or to give 
it to the clerk for photostating if you would. 

Mr. Renwick: If the brief under Bill 140 is substantially 
Similar, perhaps the simplest way would be to get copies of that 
brief. They must be filed somewhere. 

Mr. Chairman: That would be in the last session, 1980. 


Mr. Renwick: There would be no significant differences, 
would there? 


Mr. Chairman: Do you have a copy with you? 


Mr. Lockie: We do have a copy. Some of our thoughts have 
Changed as we have given it some further thought. 


Mr. Renwick: Perhaps we could leave it on this basis: If 
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you want to submit a further couple of sheets of clarification of 
what is in the one that was presented before, we would have it 
speedily because we will not be here two or three days from now. 
Tnat 1s our problem. 


MrieecLOCckwesy=FaineserOn further review this afternoon, —1i-"1 
ChgnKkr erteiiecda™ Somemrclarliications “1 ean ‘get that’ Up? toeyou 
tomorrow. 


Mr. Chairman, having not been here before, I am not exactly 
Sure what your procedure was and I came prepared to give some 
general comments on those portions of the bill which we have been 
concerning ourselves with and also to discuss the specific sections 
On a fairly detailed basis, if that is appropriate. If that is not 
appropriate today, then I will be quite a bit briefer than I 
otherwise would be. 


Mr. Chairman: Perhaps more often during what we call the 
public portion of our committee sitting, you make your general 
comments and then the members would ask you guestions. The detailed 
Clause-by-clause procedure that takes place at the end of the 
witnesses is the place where, as Mr. Renwick asked the previous 
people, you might be asked to have one of you here for this 
detailed breakdown and tear apart the clauses portion, the 
technical portion. So perhaps more general comments and questions 
would be in order today. 


Mr. Lockie: Fine. The one specific point where we feel 
tne: Dull coulda pe “improved is where. it ‘refers to the role, of <a 
guardian, meaning a guardian of property. It elaborates to some 
extent on that role but it does not expressly convey any authority 
to speak of to a guardian. 


In our review of the common law as it exists today, a 
guardian under the common law has very little authority. To that 
extent it seems to us the bill, in spending this time and effort in 
defining a guardian and how one gets to be appointed and how one 
can be removed and what liabilities you have, is not terribly 
helpful because there will be very few instances when anyone will 
choose to be appointed a guardian, as they won't see any benefit in 
being so. 


We are not aware of any instance where a guardian can demand 
that somebody pay money or property to him for a child. The comfort 
that any person gets who has assets which belong to a child is 
found in the “Trustee “Act, section 36, which permits” them to pay 
that money into court and get a complete discharge by doing so. 
That is what they would do, unless it was very clearly set out that 
by paying to a guardian they were just as egually discharged. It is 
not that clearly set out anywhere, in my view. Not only can the 
guardian not demand assets, but it is not clear when one 15S 
entitled to pay them to a guardian. 


The law reform commission said, "The role of a guardian of 
property as presently constituted is neither a very important nor a 
very taxing one." I think that remains, even after the provisions 
Obese sep. 
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Apart from the question of what a guardian is entitled to 
demand and take possession of on behalf of the child, there remains 
the guestion of what he can do with it once he has something. In 
the present common law and provisions of the Minors Act, which 
provisions are incorporated into the bill now in section 60, it 
Still reguires the approval of the court before a guardian or 
anyone can dispose of a child's property or distribute its money. 


In short, it 1s -our “submission that while, ‘the bility claricices 
how a guardian can be appointed and confirms that he can be removed 
in certain situations, that he can be reguired to pass his accounts 
ine “certains isatuations, .what. 16. G0GSN tL OO sleet Ol Ler anv Cem: 
guidance as to what is expected of him. The result will be that the 
role of the guardian which the law reform commission found to be 
unimportant, will become even less important, as it would appear 
that the obligations and the liabilities are increased without any 
increase in power or function. 


I know there -is a. reluctance. to try | to--co@rty=i1r ay few 
Statute law which has developed over many years, because there is 
always a risk that you will misstate it or omit some important 
aspect of it, but in a situation such as this where the case law, 
the common law today, is so limited and there is so little 
authority on the area it strikeS uS aS one Situation where some 
innovative lawmaking could be appropriate without any significant 
DESks 
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For example, we would suggest that the legislation might 
provide that a guardian could be appointed to hold all the property 
which an infant at present is entitled to and all to which he might 
in future become entitled, and might impose upon him certain 
specific trusts. In other words, he is entitled to take possession 
of this property and has the duty to invest it in certain types of 
trustee investments, retain the capital and use the income for the 
benefit of the child at his discretion, and so on. It would set out 
whether he has power to use any of the capital and, generally, 
establish a code for what he is to do with the assets. 


The legislation, quite easily in our view, might contain a 
set of standard provisions that in the absence of the specific 
order of the judge appointing the guardian, the following specific 
clauses would apply to the trust. 


That comment is really the main thrust of what we are trying 
to say. Apart from that, we do have other comments to make on the 
other. aspects of the bill, but it ‘occurs. to, me®™ that perhaps there 
are some questions at this point. Or shall I continue? 


Mr. G. W. Taylor: No, continue. 


Mr. Chairman: The chair was just clarifying his previous 
reading of the bill. 


Mi Lockie: With that background comment, without 
commenting on the drafting of the sections, I think I can comment 
on the different concepts that are contained in them. The first one 
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LS eeliieesection 42) aewhtcieicontainsiaithe _principle we _ endorse. of 
establisning a simplified procedure for payment of small amounts of 
money to a parent or other person having the custody of the child. 
This payment is limited to $2,000 per year and we have a comment on 
the drafting just to make that clearer. Basically we find that to 
be a good idea. It should eliminate the need for a guardian or some 
such person in certain caseS where there are small amounts of 
money. Srey, (Cana simply s bes paidi out: «to. “the -parent,.° as..a .logical 
example, or whoever else has custody. 


Subsection 2 states that those procedures do not apply to 
money which is payable under a court order. We were not sure why 
that exception was made and we have not been able to envision a 
Situation where it seems necessary. Our only comment would be that 
that exception might be removed. 


Subsection 4 of that section states that the parent or other 
person who receives these funds has the responsibilities of a 
guardian for the care and management of the money or property. 
Referring to our previous comment, that takes you back to the 
Situation where you are not sure just what his responsibility is as 
a guardian. We would like to see that broadened a little bit to say 
tnat the person who receives that money has the duties. and 
responsibilities of a guardian as set out, and you would name the 
specific sections which impose obligations on a guardian. 


You would refer to section 53, which reguires him to pass his 
accounts, and you would refer to section 54, which requires him to 
pay the money to the child upon attaining 18 years of age. You 
would refer to section 55, which would entitle him to receive 
compensation. There may be other sections before the bill is 
complete, but that would simply not leave any doubt as to what he 
had to do with the money and whether he had to account for it all 
et cetera. 


Section G>S a.stavesuschat. sas guardvaml would: be lentitiled.| to 
compensation. It is our assumption that the type of compensation 
which would be awarded would be awarded in the discretion of the 
court in the same way compensation is awarded to a trustee or to an 
executor under a will. Unless there was intended to be _ some 
difference, we would suggest that the wording in that section be 
more or less identical to the wording which is used in the similar 
section of the Trustee Act, which entitles executors and trustees 
to compensation. 


Tnen there is a reguirement in section 56 that a guardian 
post a bond. Subsection 2 states that there need not be a bond 
where tne guardian is the parent. Our thought there is that there 
may be situations where the guardian is a grandparent, a brother, 
Or an uncle or’ some such person, where it might be just as 
appropriate to waive the requirement for a bond which can be an 
expensive and somewhat cumbersome process. It would be easy, in our 
wiew,. tOmstaterinat there bshould ,.be va bond gasita, general «rule, Dut 
that lacs anycwime ckhe acourtsicould,osit gate felt. the “circumstances 
warranted it, waive the reguirement for a bond, or reduce the 
amount ot the bond. 


One tothertenote | theregtis? thatiethere "dist eno* provisioniein the 
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section for the release of a bond. AS you know, once you present a 
bond to the court, you then have to keep paying the premium on it 
until it is released. Therefore, there needs to be some mechanism 
for getting’ it “released.” For” an” executive “Or “a “Crustec, = tuat 
mecnanism is set out in the Surrogate Courts Act, but the section 
of the act does not apply to a guardian. So there are no mechanics, 
which we are aware of now, to nave a bond released. It would, 
therefore, seem appropriate to put in some simple provision, using 
Similar wording” to» that’ contained ani the Surrogates Court Act'¥to 
eventually obtain the release of the bond. 


Section “57° “states that Upon “applicacron CY" as Maltiea cilia 
the court shall end the guardianship. That does not cause us any 
problems, but the result of that would be that anything held by the 
guardian would have to” be pald* Sito court. That, eadain, 15 .1e. 
However, it occurred to us that the committee might have assumed, 
wrongly, that when the guardianship is terminated by court order on 
the application of a married child, the money then would be paid to 
that child. There would be no justification for that. and, so it 
would. Des paid. into (court. LL SOMeL Loge cOLNC lms. lal sea lo Lew os 
intended, it would have to be expressed. 


Section 58 provides that a guardian can be removed for the 
Same reasons for which a trustee may be removed, the main reason 
being for breach of his *trust. “Thrs goes back to” our Original poinc 
that a guardian is removable for breach of trust, but he can be 
forgiven for not really knowing what the terms of his trust are, 
because our point is he does not have any clear direction as to 
what he is to do with the money. 


PLS SUs as its 


Section 60 is the section that has been more or less adopted 
intact ~from™ the™ prevrous Infants Act, (‘Ore MinoLls "act. 1c lene 
section which reguires the approval of the court to the disposition 
of a minor's property, or payment of assets belonging to him, et 
cetera. Unless it were clearly stated otherwise, a guardian would 
have just as much necessity to go to court to get approval as would 
any other person. That being the case, it would seem logical to us 
to insert reference to a guardian in the very beginning of that 
section, which now states “upon application by the parent of a 
child or any other person." Obviously "or any other person" 
includes the guardian, but considering that this section is dealing 
specifically with guardians, we think it should be inserted to make 
it clear that that applies to guardians just as much as anybody 
else. 


Section 62 is the old concept of testamentary guardianship 
whereby, by one's will, one can appoint a guardian. It is a concept 
we nad in Ontario a long time ago. It disappeared and is now being 
reinstituted. We are in favour of it, but we feel that its value is 
limited to the appointment of a person to have custody. It is my 
understanding that probably the family law section will tell you 
more clearly, but there are situations where parents die and it 
seems to be necessary, almost immediately, to have somebody with 


Status to consent to an operation or to deal with the person of the 
child immediately. 
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For that reason, we think an appointment in a will has value. 
We cannot conceive of a situation where it is as important that a 
guardian of property, or somebody with status to deal with this 
property, iS appointed immediately. Since the appointment lapses 
after 90 days, according to the terms of the section, in our view 
it creates problems. You have somebody with status for a period of 
90 days. One day he has it, and a day later he has no status. He 
would nave problems convincing people to deal with him on the 
eighty-ninth day when one day later he would have no status. 


Our suggestion would be that testamentary appointment be only 
with reference to persons who have custody rather than to have 
gQuardianship of the property. We have a couple of other specific 
Gracting points on that section, but I don‘t think I need mention 
them now. 


Section 62(9)(b) says that the section applies to "any will 
made before the day the section comes into force, if the testator 
is living on the day this section comes into force." The problem 
with that is it doesn't seem to get us very far. Almost all wills 
done to date which appoint a guardian use words something to the 
effect that, "In the event that my spouse and I die while there is 
a child of mine under the age of majority, it is my wish that 
So-and-so be appointed the guardian of that child." 


We see two problems. First, it is simply a statement of wish; 
it iS not an appointment. Therefore, unless some clarification is 
made, it would not have any force under this section. Second, it 
Simply refers to guardian of a child. We think that unless some 
Clarification is made, it is not clear whether that means the 
person of the child or the property of the child. 


Our view would be that the people who have put those types of 
clauses in their will were in almost all situations intending to 
appoint somebody to have custody of their child. A special 
provision could be inserted in the bill that would state that in a 
will that has already been made any reference to a guardian is 
deemed to be an appointment of somebody to have custody of the 
child. That would solve the two problems I have referred to. 


There would be some risk. People have to date always been 
advised that that appointment has no legal effect and it is simply 
an expression of their wish. If we now give it legal effect, there 
is some thought that we should not do that because they have been 
Clearly advised that it was not, but obviously they would never 
have’ puc veein the’ wail in “the first “place *if—-they -did=not intend 
that to happen if it was at all possible. We think the balance of 
Ghesgood result, Gti can use “that “term, would=be™ to ‘give effect to 
those appointments that have been made to date rather than to do 
nothing, which would have the result that they would almost all be 
useless. 


Mr. Chairman: Mr. Lockie, could I address a question to 
you? You guoted a guardian clause that said "custody of my Cir ete 
In my experience, more often the wording is "having custody of the 
person and estate." It goes further. As you were rhyming it off, bi 
was ringing with me. I see more to it: "the persons and estate of 
my infant children." If it goes on to say "persons and estate," how 
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do you deal witn that when we are going further down the line than 
JUSt “custodyoorttmy ‘cnr lary 


Mr. °LOCKie:4 “IL Wquesseo there” vis anotner? pointe alewoi1c eon 
mention.) *“Thes“bilb )*makes e*retevery "clear, Chat eva = “Ceatamentany 
appointment is only valid--I am talking about custody--if it is 
made by the person who has custody at the time. Similarly, talking 
about guardians and referring to property, it only has validity if 
it is made by the person who is a guardian. There are very few 
guardians in existence at the moment. I am not a guardian of my 
child, and 90 per cent of the people who have made wills appointing 
a guardian, or whatever wording they might have used, have custody 
but they are not guardians, and so the appointment of a guardian is 
irrelevant in any event. 


Mr. »iChairman< iMy wpointt: tsi thatel iiteg thisheneweeactgecomes 
througn, if Bill 125 becomes law, if the testator is alive when it 
becomes law and you still have this old wording "custody of the 
person and estate," what does this do to the guardianship concept 
aS you are outlining it? 


Mr... GOCKe: UIE Jit Sald, "Cuscody sO! ute 7 Jel solani mae 
estate," aS you are Suggesting, that would eliminate one of the 
problems I referred to, because it would make it clear that it was 
intended at least to have custody of the person. The point is that 
the appointment of the person to be guardian for the estate would 
be of no effect because the person who has died was not a guardian 
in 90 per cent of the cases. The appointment of the person to have 
custody of the person would be fine and that would make it clear 
that that was wnat was intended. I would say, let us give effect to 
that expression of wish and say that is an appointment of a person 
to have custody, even though it might only say, “It is my wish or 
my hope." 


Mrs. “Opensieri:s The sicourcs: “Nave = traditionally Srecognizead 


purely rogatory or wishful thinking as being an appointment of 
Sorts: 


beunoon 


Mr../LockiessvI think thermstatus: (ofitishat fas Sthamether cource 
have seen some persuaSive power in the wishes of the parents, but 


clearly they did not feel fettered in any way that they could not 
appoint somebody else. 


Mr. Spensieri: In the absence of any contesting, you 
would say they probably follow through. 


Mr. Lockie: I think that as long as the person appointed 
brought an application to be appointed, then that would be fine. 


‘Mr. MacQuarrie: Particularly when there is a statement in 
the will that any expenses involved in the court appointment shall 
be borne by the estate. 

Mt. Chdtrman:.0ut ofvcapital. 


Mr, Baston:s” Tf “It could Just reiterate a’ comment which Mr. 
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Lockie made, the ability to appoint a testamentary guardian under 
the legislation is limited to someone who has the status of a 
guardian. In tne normal situation, a parent in most cases would not 
be a guardian; so that power to confer a testamentary guardianship 
would not exist. I think, in part, that is what you were getting at 
in tne concept of the older-- 


MEN 2G. tse AcPavyiwor saeWew have; sectiLon Wee eabike syou; tieedrafited 
a few wills and I guess it was explained at the time to the 
testators, as Mr. Lockie has said, that these are only wishes. You 
can only express your intent; the court does not have to follow it. 
Ticarappocaclonnratwe chem amine yfor * the, childs bewrite(icustodyidr 
something else, will be in the best interests of the child and the 
court arrthate time: 


But are we not going to have some difficulty with many wills 
Out there because of this interchange of the term "guardianship and 
custody" or "guardian or custody" because those who are preparing 
testamentary devices are not being as semantically precise as the 
legislation is? I think they use the term "guardian" to mean 
custody, aS in this particular piece of legislation the guardian is 
of the property. Section 78 was drafted to overcome some of that 
interchange of language or language that may cause confusion at 
some later time. 


I bow to you because of the number of times you have drafted 
wills, and there are books are out there as precedents. How is this 
going to affect it even when we have put in section 78 as a way of 
solving the problem? Are we going to still create and compound 
confusion even if we do something retroactively, as the sections in 
here are not done retroactively except for that clarification in 
782? Putting» those -two, how would you) propose! trying )to, end. the 
possible confusion out there? 


Mrae Lockies tl agrees with syou that ithe, word “guardian™ “is 
used by the public, and has been for a long time, to mean custody 
Oiestheechiid..<Our point would.be: iin, thatein virtually<every) will 
that is in existence today when they refer to a guardian, they are 
ehinking 4Or custody. 


My. Piche-ssThatyiszinamy wilk too. 


Mr. Lockie: Why most people go and do their wills is to 


appoint a guardian in their words, and what they are concerned 
aboutisis;that the person will have custody of their child after 


they are dead. I would like to see it clarified that those wills 
already in existence which refer to a guardian one way or another, 
guardian of the person and property or a guardian for the child, 
mean custody and give effect to existing wills which appoint a 
guardian, but treat that as an appointment of a person to have 
custody. 


Mr. G. W. Taylor: And exclude property entirely? 


Mrimebocke: GRight< Pinst,i.its is salmost;yirrelevant, , because 
so tew people are already guardians. As you know, the legislation 
makes it clear that you cannot appoint a guardian unless you are a 


guardian, and a parent is not a guardian. So that is almost of no 
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value anyway. Clearly the thinking of all the people who made those 
wills was custody; so let us say that when they have said guardian 
they, meantsscustody, «andacthat eisseithudtity Basasciothing tomo. wich 
property. 


Mr. -Bastons There’°is ‘an “additivonalVesactorsawhich genters 
into it in a number of the wills I have seen or have been involved 
in. ~Because-\ofiy the 4oldwirule tt:wasi,, : essentially 5” merely “an 
expression of a wish, or a preparatory statement: "It is my wish 
tnat so and so act as the guardian of my child." The legislation 
conceives of an appointment being made, and it may be necessary not 
only to say "guardian" as it means "custodian," but where there is 
an expression of "it is my wish that," that would be recognized as 
an appointment, because there may be some guestion as to whether 
that PS Ini taca-an appointment. 


Mr. Lockie: That is the extent of our comments--unless 
Mary Louise has anything to add? 


MisssA Dickson: “Ie. just thinkysthe ,first ) point pMrserhockie 
made is the most important; that is, if you are appointing a 
guardranjticwnhatmas sthatlguardian goingivto.cbexddoingraSsre thinks tar 
should be spelled out in the statutes, and it is not. 


Mr. Piché: Does not the word "guardian" in the dictionary 
Sayeit “ali? 


Miss Dickson: That does not define what duties = and 
obligations he 1S going to have over the property of the infant. It 
appears that under present practice, which is going to be carried 
forward in the new statutes because the words are carried forward, 
he Nas’ tosgomto, count sfhorvdirect tone 


Mr. Chairman: Are you likening it to either a trustee +or 
a committee? 


Miss Dickson: Yes. 


Mr. Chairman: You would dike, in the bestjiok jal baworids, 
that: Jt) 'say. that “the «gquardian’ “under © this «act. sialle nave eetue 
Capacity of a trustee-- 


Mr. MacQuarrie: The same powers, rights and duties as a 
trustee. 


Mr. Chairman: --as defined in the Trustee Act, or words 
to >that i-eftect? | That. isp what! “youm wouldw bikesdernstead yiofi the 
committee, where you go to the court to propound schemes from time 
to time? You are saying it is like the committee now. You have to 
keep going back to the court to get new instructions. 


Miss® Dickson?)* Yes, ‘except’ a “committee )is® in@*a®ebetter 
position than a guardian, because a committee can propound a scheme 
of management. As long as he does not want to go outside that 
scheme, .neé ~can Carry ‘it’ on without. going back to ‘thecourt, except 
to pass accountant's fees or something, whereas a guardian is not 
given the right, in effect, to present a scheme of management. 
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Mr. MacQuarrie: What about section 50? 


MiSs *Dseeksoney, #ha *tieapread- Fit}> that S7ast Sigods.: tot ~holis 
going to be applying it, not what they are going to be doing. 


Mien MacQuarrledw= Wiere==1t, ‘deal’s” with’ **the- merits tof ‘any 
plans proposed by the applicant for the care and management of the 
property of the child, and the views and preferences of the child," 
is that not pretty closely related to the committee situation? 


Mr. Lockie: The idea is that the guardian can go with a 
plan and set out what he proposes to do, what payments he proposes 
COmenake,. Cumcectera.- fc ssnoulad.be clearer) that’’then the court will 
come along, appoint him to be a guardian and direct him to conduct 
himselr in such and such a manner. 


Mr. MacQuarrie: I can certainly see that aspect. 


Mr. Lockie: That is what we would like to see. You go to 
a court, and you are presented with an order that directs you to 
act in a certain manner and gives you certain powers and duties. 
What we are Saying is it might be easy to incorporate most of those 
Scandal poOVLs Pols: tin. ethbe~,.bid by OF, cOseincorporates,” them, ‘bY 
reference in every appointment. Then a specific appointment could 
set out the specific proposal that the guardian is supposed to do. 
In the absence of specific comments, then he would have certain 
Statutory rights and obligations as to what he is to do with the 
money. 
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Mr. MacQuarrie: If section 50 were amended to provide 
that the applicant should put forward the scheme for the 
management, the merits of which could then be determined as set out 
in clause (b) of that section, as the chairman suggested, it is a 
guestion of determining which way to go, whether you go trustee 
under the Trustee Act or the committee route. Right here I think we 
are pretty close to the committee route. It wouldn't take very much 
to tighten that section up. 


Mr. Bascon. "I" think”™”» that’ “sort-""of **amendment “~would”™™ be 
possible, perhaps earlier, in section 48, where there is an 
appoinumenc.wsst: you ecnose™ to “gor that way, ait could sprovide= that it 
would be subject to terms and conditions et cetera if a judgement 
may determine. 


The otner factor which is present and which underlines this 
to some extent is the alternative, as Mr. Lockie has mentioned, to 
having a guardian appointed, which is essentially to have money 
paid into court and administered there. So to some extent part of 
the concept} presumably, is ‘to’ givesa “little*'more® flexibility” or 
treedom--although there is clearly an obligation to account and to 
justify what the guardian is doing--to make it perhaps a little 
less costly and a little less cumbersome than having presentations 
made to court. 


There is an ability to reguire an accounting under certain 
circumstances if that committee option is elected as opposed to the 
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trustee option. Then, because the committee normally has, again as 
Peter has indicated, a little more flexibility in terms of what he 
can do within the scheme of management, given that extra freedom to 
monitor things, you may wish to reguire an accounting every couple 
of years, or a review of the plan which, by bringing everyone back 
to court more freguently, may to some extent frustrate the ability 
of being) able, toaskind, sof.simplify pthosesschingsia se eerie biceoy 
having a guardian. 


Having «thece trustee; cukes issapplyyy woulady, "stild ‘howled gtune 
representative to apply trustee standards but would perhaps give a 
little, more,. Elexibplity int .cernms., .ocfii not) arequiringmvas ss ceanenc 
reporting to a court or to a judge because there is less general 
freedom to manoeuvre. 


Mr. MacOuarrie: It» Vs ‘something, «certainly -7) chats cnould 
be looked at by the committee when we come to clause-by-clause. 


Mr, Baston:s L..mighte Justsadd. that; as it isp now, and as. we 
indicated, there is nothing expressly that gives a guardian 
authority... sCertain, iprovisions&eof. ithe LTrustec.sfACtaniwould mano 
presumably apply to a guardian because when it defines the concept 
Of -wErust,weandawtrustee, oat «doesnt. .speciiticalblya. retere Loeeue 
guardian. Although, interestingly enough, there is a reference to a 
personal representative such as an executor and trustee, there is 
reference to constructive trust. So it may be that for certain of 
the sections, as of now, the guardian is brought in because of the 
constructive or sort of bare trust arrangement. 


There are certain sections where there are specific 
references to personal representative or trustee where the guardian 
may not be brought in, so that it may be that the intention of the 
earlier legislation was that it be the Trustee Act that would 
govern. It may be just a matter of making that necessity of 
compliance with the Trustee Act a little clearer. 


Mr. .Renwicks. Mr... Chairman,,..I .think the presentation ~ has 
Lndicatedivay lacks -of. clarity .0fa.CONCCD. sal saLieleD i. wa Com aL iad 
anything else. If I happen to be correct conceptually, I think it 
is’ ‘important that welrrclearmlph th¥si@portioh oft thes biliavit exe 
unwise to leave this guestion of guardian for the child connoting 
some idea of custody. Any person or, say, any parent who was 
interested and was told that somehow or other, despite what the 
parent thought, he was not able to have the care and charge of his 
infant. child's property, would say, looking “at this, that. he could 
go to the court and be appointed guardian for the child and would 
wonder what that meant. 


DE. the intention »of'ssections 48ieis stossay. thatysa ecourteamay 
appoint a guardian for the property of the child, then I think we 
should say so. Then it's specifically clear, and section 48(2) 
could §standi thempwayfidit. doe becauses pitesandicatess. whatieethat 
guardianship connotes. I think we might well give consideration to 
that kind of change. 


I think the basic conceptual difference and problem, of 
course, 1s that the title to the property under a guardianship--and 
pernaps our witnesses would correct me if I am wrong--remains in 
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Cimon ad, wasn d1 Stincterromma trusteeship, »wheres ther titles touithe 
PLOpe Luvs! SaVested. .1nhetiem.cuustee,- That's theycconnotationwof the 
term,. and thererore the responsibility is different as between a 
Hust van Ome rOper tye cdided sHpersOh who vis al"trustee “of “property.! 1 
Pipliikascieat Joan tMpOreant drsuinction. 


Again I ask our witnesses: If I were buying property that was 
Owned spy gsanadniant. Chalid, -fo.do not. believe I.would “consider for a 
Single moment that I was getting good title to that property if a 
deed nad simply peen executed by a guardian who had been appointed 
DY> thes COuUrt staethink Tyewouldw take thee strichaview that vtol tare 
Charge of property and have the responsibility for its care and 
management does not connote a power to sell. 


Therefore, the meaning of section 60, as I understood it, is 
that a sale or disposition of property or the payment of money 
would be subject to an order of the court. In other words, I. would 
take the narrow interpretation of the words "as a guardian" that if 
I had charge of and was responsible for the care and management of 
Ries PEODer ewOlman Chuald Dewouidinoe consider that <I) had authority 
to sell or dispose of property except under an order of the court. 


Am I correct in those conceptual views of what we are saying? 
Mirae LOCKLG. ses, sSir, toat -S Our Understanding. 

Mr. Renwick: That a guardian does not have title? 

Niet LOCK IC: —COnLeCt. 


[ype Renwick: That "Charge aeOt ; really means to take 
possession of, in a sense. 


Interjection. 


Mr... Renwick: Almost. It may not be exactly identical with 
EneeiLerme toOSssessi1On,sebut at least, it connotesathe view that you 
have tne property in your possession and you are responsible for 
its care and management. It may well mean that you can let the 
Child use the bicycle or whatever it is, but that's the connotation 
On ait. 


Therefore, I think we should make some changes in the 
language of section 48 simply to clarify exactly what it is about. 
fechink sas well’ that -1t should not. be beyond .the wit .of draftsmen 
and your advisers to draft a clause that would save the wills that 
either now are or subsequently will be in existence that use the 
term "guardian" without our getting involved in adding to the 
problem of the magic of words in wills. 


In other words, we should get some kind of saving clause in 
there that does not promote conflict either with wills presently in 
existence, which is a relatively easy thing to do, or sp a bat BS Papa wel 9 Fs 
will be in existence, because they still contain the term "guardian 
of my children." It may not contain the magic words "guardians of 
the person of my child," "persons of my children" and "the estate 
of my children"; it may not contain all of that. So I think we 
should have a saving clause in there. 
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I think) sLt. should be: clear anpsection s0ethars tneacapacheynco 
do any of those things--that is, to dispose of or encumber land, 
seit personal property, make payments and so on and so 
forth+-should all bes exclusively. thy, Jorder tofs thes courts s ledonte 
thine. it. ssbodiay be Lett (up in ine wave o thar onere. fava ie conte 
residual harrow power. of. sale “in the’ Nangs (of a. Quardran s wien 
regard to property, but Tmo think™ 1tawould vaddswetgnd icO avol1d tie 
CPO UE tO tie t. 


Regarding tne proposal Mr. MacQuarrie waS speaking about, the 
merits of any plans proposed for the care and management of the 
property being a part of the appointment of a guardian for the 
court, “1. thinkmthere” should vbesalespeciticepoweragin chemcounmeucc 
approve some kind of proposal or plan for the management of the 
property to give the guardian some framework within which he can 
operate and discharge his duties effectively without going the 
other course. 


I suppose the simplest way would be simply to appoint a 
person as trustee; the property would immediately be vested in the 
trustee on his appointment and then left to trusteeship. But I 
don't think we need to do that. I think we can maintain the concept 
Of guardianship” with -respect)\ tos ¢property tbut-o alsoreprovide ns the 
guardian with some ability to get to the only body that should have 
the authority to approve the way in which he proposes to manage and 
discharge his responsibility. 


I tnink that would be extremely important also from the point 
of view of making guardianship an acceptable appointment. I think 
people pegin to shy off a little bit when the enforcement provision 
is* the posting of . a’ “bond, “when. lo-don t)otnoyweewhenesisecan 7b— 
considered to be in default. I think it tends to make one very 
edgy. I don't mean by this that there may not be circumstances 
where a court should reguire the posting of a bond. But if there is 
a proposal for management of the property of an infant and it is 
approved by the court, then in some cases the court might very well 
dispense with the posting of a bond in the particular circumstances. 


I think it would be well if the advisers to the parliamentary 
assistant and to the minister on this bill could look at this whole 
guestion of guardianship over night. 


As well, I think I agree tthat thes proposale in’ section 622) 
Should not be there. I do not think the fact that an appointment 
has been made by a court necessarily should give a guardian the 
ability by will to appoint someone to succeed him even for the 
90-day period. I may be wrong on that; it may result in a rigidity 
that is unnecessary. I wonder whether a person who wasS a guardian 
would think about doing it anyway if it's supposed to provide for 
flexibility. I think there "must. be’ some “other = solution =to7 that 
guestion. Therefore, I would suggest that we delete section 62(2). 


Mr. Chairman, those are basically the comments I have. I 
appreciate the submission made this morning, because I think it has 
raised a number of the kinds of things that only lawyers either are 
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interested in or can deal with. But we all know that the one thing 
the courts want from the assembly is clarity when you are talking 
about guestions related to property, and I think we have an 
obligation to make certain that this provision is clear. I think 
the points tnat have been made and my response to them would do a 
POUCSCOnClariry the provisions of sections 48 through 62. 


Mr. Chairman: Mr. Renwick, are you also requesting these 
people, if one of them is able to be with us tomorrow afternoon-- 


Mr. Renwick: It would be extremely helpful if, when we 
get to this particular part of the bill, a member of your committee 
could be with us. 


MiageembOCKle.) SiumwOuUlLdesaSsume= that: yOu —Ccould give uSmea bit 
of warning aS to when you are going to hit section 48, and then we 
GoulasCome sUp.) lk. con tt. have as much work as I would Like, but 1 
wouldn't want to sit here for two or three days. 


MUS RenWicte NO, elt WOULGhate be LtWwO fOr» three’ sdays..) Lt 
would be either tomorrow afternoon or Thursday morning. 


Mr. Chairman: Fair enough: ‘Thursday morning. We could 
Structure it that way. 


Mr. Eaton: We can always stand it down if we get to it. 
Mr. Chairman: Yes. 


Mr. Renwick: These parts, in a sense, are separable, and 
I would have no objection if we are dealing with it clause by 


clause and if tne committee were generally agreeable that at 10 
o'clock on Thursday morning we could deal with sections 48 to 62 


whether we were there or not. 


Mr. Chairivaisemer ine. moO, el) YOurmsCouLa v maybe ‘be here 
Thursday morning that would be as well as we could-- 


‘Mr. Lockie: We can make sure one or more of us are here. 

Mr. Chairman: Thank you very much. If there are no other 
guestions, I wish to thank those “of you who will not be back 
appearing before us. We will see one or more of you Thursday 
morning. 


The committee adjourned at 12:29 p.m. 
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The committee resumed at 2:17 p.m. in committee room No. l. 


CHILDREN'S LAW REFORM AMENDMENT ACT 
(continued) 


Resuming consideration of Bill 125, an Act to amend the 
Children's Law Reform Act. 


The Acting Chairman (Mr. MacQuarrie): I see a quorum 


present, if we could come to order. 


Mr. Mitchell: Are you going gavel-happy, Mr. Chairman? 


The Acting Chairman: Not really. The chairman is 


otherwise engaged for a while this afternoon, so I am filling in 
for him. We are continuing with delegations in respect of Bill 125. 
The first delegation this afternoon is from the Abducted Children's 
Rights of Canada, Mrs. Dunja Lackovic. Just come forward and make 
yourself comfortable. 


Mrs. Lackovic: I have never done a presentation before. 
Do I read through our brief? 


bhewenccing Chairman: “That -"would be Pirne;, if” you~ want Co 
review the brief with the committee and read through it. Hit the 
high spots and emphasize the areas you want to emphasize. Handle it 
whichever way makes you feel most comfortable. 


Mrs. Lackovic: Thank you. I am Dunja Lackovic and I am 
representing the Abducted Children's Rights of Canada. We of the 
Abducted Children's Rights of Canada, whose members are personally 
affected by the devastating antisocial act of child abduction, have 
read with great interest the proposed Ontario Bill 125, and wish to 
reply to it in a general manner, and specifically to sections 19, 
37 to 39 and 42. 


OUreeCmLCTaque EWLlLeCOnsSsisSu Of, “Chew tol lowing: a =Generas 
analysis of the portions of the bill relevant to our concern, and a 
specific examination of these subsections. Also, we will make some 
general suggestions regarding the intent of the bill and specific 
recommendations concerning its operation. 


First, we wish to briefly describe our group and its goals. 
We are committed as an organization to the eradication of child 
abduction, this most serious form of emotional and psychological 
PriU abuse. Dre. Albert. Ssolnit,r, the «director of the Yale Chitd 
Study. Centre, has. called it a_situation in which “children-can be 
miunged=sinto wa sdespair ,.so “deep. that. it .causes persistent 
fearfulness and distress." 


We act aS an emergency service for parents of abducted 
children, and also as a body to help in the promulgation of laws © 
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and the (change.. of existing, legislation. (£6) (prevents percuca. 
abduction of children. Our ultimate goal is to help individuals and 
agencies to deal promptly with, and prevent, the unlawful 
kidnapping of children by a parent. 
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Generally, we are highly supportive of a piece of legislation 
of this nature because it is one step in the direction of the 
standardization of custody laws across Canada, and hopefully the 
drafting of a uniform child custody enforcement act for Canada in 
the near future. This will, it is hoped, prevent illegal child 
abduction by a parent. Bill 125 is the first acknowledgement in 
Ontario law, as far as we know, of the existence of the problem of 
parental abduction. Therefore, we aS a group are interested in 
seeing that laws such as these carry the weight of forceful legal 
sanctions as well as having good intentions. 


It seems axiomatic that a custody order established in one 
province should be acknowledged with minimal fuss in Ontario, 
unless, of course, there is sufficient reason to contest the 
Original order. We feel very strongly that it is important to 
procure and maintain some stability for a child of separation. One 
way of securing this stability is having the courts refrain from 
interfering: fin original court, “orders; )witnout™ Just. Cause, 05 
course. However, we are concerned that the bill gives no indication 
of the means of accomplishing the validation of an order without 
undue court proceedings. 


Specifically, we would like to comment on the sections we see 
as being relevant to child abduction. The sections are 19, 37 to 39 
and 42. 


Section 19 states: "The purposes of this part"--part 
IV-="aré..-tO Make provision So that. thescourts, OL. Ontarlo wie, 
unless there are exceptional circumstances, refrain from exercising 
or decline jurisdiction in cases where it is more appropriate for 
the matter to be determined by a tribunal having jurisdiction in 
another place..." 


Our question is: how is this to be accomplished? Through 
applying to the court for a hearing in order to ratify a custodial 
order already established? If so, we feel this would be an 
unnecessary step which delays stabilization to which every child 
has a right and a child in these special circumstances of 
separation has a need. 


If, however, the mechanics for validating another court's 
custodial order consist of some simple form of central registration 
of the original court order, such a delay in stabilization would 
not “occur. For the child, it “would at “least be minimized, “so -thac 
we would support the latter solution. To reiterate, we are not in 
favour of a custody review hearing without just cause. We are in 
favour of a simplified system of registry of custody orders 
established in other jurisdictions. 


Section 37(2) states: "Where a court is satisfied upon 
application that there are reasonable and probable grounds for 
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believing (a) that any person is unlawfully withholding a child 
from a person entitled to custody of or access to a child...the 
COUr C=epy, OLden»maym—idirect ithe: sheriff. or .»police .force, or:.both, 
having jurisdiction in any area where it appears to the court that 
child may be, to locate, apprehend and deliver the child to the 
person named in the order." 


We agree with the intent of this section. However, we 
strongly recommend, in order to effectively carry out the intent of 
thiss(mostisimportants® section, sin’ addition. tovsordering the local 
sheriff and police to act, that an office or bureau be established 
under the Attorney General's jurisdiction, which would have the 
authority to investigate, locate and return abducted children. The 
bureau would embody powers described in subsections 3, 4, 5 and 6 
ODeSeotronsd.cdg. cassnwell¢ -ast..performings anyy, other sactionssoz 
instituting any emergency mechanisms deemed necessary by this 
office in the locating and return of a child who has been abducted. 
This bureau would have the full co-operation of the police and 
sheriff ordered by a court to locate, apprehend and deliver an 
abducted child. Such an office would centralize all the varied 
efforts involved in the location, apprehension and delivery of 
abducted children with a minimum of delay. 


We also recommend that such order be directed to the police 
and that the police be given the power to act on it, because the 
sheriff's office is not available after business hours and weekends 
when incidents of child abduction generally occur. They usually 
occur on weekends when the visitations take place. 


Section 37(7) states: "An order made under subsection 2 
expires six months after the day on which it was made, unless the 
order specifically provides otherwise." 


We would recommend that such an order be made to expire only 
when the child is returned, as it would save the applicant from 
repeatedly returning to the court for an order. For example, the 
applicant may have to be absent from the jurisdiction or from the 
country for a long period of time on a mission to retrieve the 
ehivas 


Section 38(3) states, "An order mentioned in subsection 1 or 
2 may require a person to do any one or more of the following... (4) 
Deliver the person's passport, the child's passport, and any travel 
documents of either of them that the court may specify to the court 
OtmatcOsal pindavidual.,0OrGrebody specifiedby the, court. 


It has been the experience of members of this deputation that 
provisions such as 38(3) and (4) and the related section 38(6) are 
futile unless the appropriate authorities are advised that such 
documents have been confiscated and no substitute documents may be 
issued. This. applies not only to the issuing authorities but to 
border policing authorities as well. 


Section 39(1) states: "In addition to its powers in respect 
of contempt, every provincial court (family division) may punish by 
fine or imprisonment, or both, any wilful contempt of or resistance 
to its process, rulesd or orders under this part, but the fine 
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shall not in any case exceed $1,000, nor shall the imprisonment 
exceed 90 days." 


We believe that a fine of $1,000 would be a travesty of 
either deterrent or attributive justice. A far more meaningful 
fine, possibly decided upon individually and taking into 
consideration an individual's circumstances, is needed Por 
effective punishment and deterrence. 


Section 42 seemed to our members sufficiently unclear that it 
seems to us to negate the intent of the whole bill, as in section 
19, which states that "The purposes of this part are to make 
provision that courts of Ontario will, unless there are exceptional 
circumstances, refrain from exercising or decline jurisdiction in 
cases where it is more appropriate for the matter to be determined 
by a tribunal having jurisdiction in another place. 


It seemed to us that, contrary to the intent of the above, 
section 42 implies that the courts of Ontario take it upon 
themselves to review all orders of other jurisdictions. In other 
words, this item seems to call for some clarification. 


Our’ langest  concérns “with -this® bild® tare Vin? eterms -406 aes 
generalized implementation. There are many exigencies wherein an 
Ontario court may decline to exercise another jurisdiction's order, 
and what emergency mechanisms can be invoked to effectively carry 
out the intent of section 37. 


We must emphasize as a group, as individuals, that without 
emergency mechanisms the purpose of this bill cannot be carried 
out. Therefore our recommendations are as follows. 


1. The establishment of a central registry in Ontario where 
custody orders originating outside the province may be registered 
with a minimum of delay or formality. 


2. The establishment of a bureau to locate and return 
children abducted by a noncustodial parent or other person, this 
bureau to be established under the jurisdiction of the Ministry of 
the Attorney General of Ontario, with authority to investigate, 
locate and return abducted children, as well as performing any 
Other action or instituting any emergency mechanisms deemed 
necessary by this bureau for the purposes of locating and returning 
a child who has been abducted. 


3. When a passport or travel document is delivered by order 
of a court into safe keeping, the appropriate authorities be 
advised that such documents have been confiscated and that no 
Substitute documents be issued; to be applied not only to the 
issuing authorities, but to border policing authorities as well. 


4. That the fine for contempt of provincial court orders be 
raised to ‘a meaningful level in’ order to act as an effective 
instrument of deterrent and retributive justice; the fine to be set 
taking into account individual circumstances. 


5% Tosclarify section.42 of *theabill°ain) order to enhance ‘the 
consistency of the bill. 


2313.02 Dells 


The Acting Chaipman: minankseyou;esMrs-. Lackovic. #Do ‘the 
representatives of the ministry have any comments to offer with 


respect to the presentation that has just been made? 


Mr. Shipley: I might just provide some information for 
members about abducted children's rights. 


The sections you have addressed today are now contained in 
the Uniform Child Custody Jurisdiction and Enforcement Act that you 
referred to in your opening remarks. The uniform child custody 
Jurisdiction act was adopted by the Uniform Law Conference of 
Canada last August at its meetings. The Uniform Law Conference was 
made up of representatives of government, the private bar and law 
reform commissions, and that model act will now be recommended for 
adoption by all provinces and jurisdictions in Canada. It would 
replace the present uniform act dealing with extraprovincial 
custody orders enforcement. 


We now have in the children's law reform bill, as well, 
provision to implement The Hague convention which deals with 
apaduction Ofechildren=. LPajustrthought “fb would ibikevctorbring) that to 
your attention. 


Thee tActingweiChairman: Any questions or comments’ from 
members of the committee? Mr. Mitchell. 


Mr. Mitchell: I have one question based on the comments 
you just made. I have forgotten the other document you mentioned. 
Are you telling me that the concern that has been expressed about 
Passports and so on is covered in other acts or bills? 


Mr. Shipley: What happened is the Uniform Law Conference 
of Canada took this bill and used it as the basis for developing a 
model uniform act for all of Canada. So the provisions in this bill 
with respect to passports are contained in this new uniform model 
act that is being recommended. 


Mr. Mitchell: With similar wording to this? 


Mr. Shipley: Exactly the same wording. 


Mroo Mitche bicdeenteiswall ewellmoandssgoods togitake) a, passport 
and all of those necessary papers away from a person, but you know 
and I know that it has appeared to become almost too easy, at least 
in Canada over the past number of years if one believes everything 
they read in the newspapers--I know David is always accurate--but 
if one can really believe what is written in the papers, the fact 
of obtaining a duplicate passport and so on has appeared to be not 
2OO ditiacuit «0 doi. 


So it is one thing to take the documents, but I think at the 
Same time, surely External Affairs in Ottawa would be informed as a 
matter of course. If it is not as a matter of course, then it 
should perhaps be written in here that they will informed and, as 
well, that all Customs entry ports in Canada will be notified. I 
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would like some response on that because I see that as being quite 
a concern, really. 


Mr JS°Shipley:t Eh” iss aryiconcernivif sehe Fpamenes orci 
counsel have not bothered to inform the passport office that the 
passport has been suspended. It is really a matter of sending 
External Affairs a copy of the order and then they will deal with 
it. They havea’ ‘system ‘setiPiup 8 tostronischeckshcenJiavs tsuspecc 
passports. If, on the other hand, the person makes a fraudulent 
application under another name or whatever, there is nothing the 
passport office can do to prevent that. 


Mr. Mitchell: Perhaps not. I am looking at degrees of 
difficulty here if this were amended to say that whoever took those 
papers at the same time informed the Customs people and so on. I 
agree they can obtain some fraudulent papers, perhaps. I am not 
sure whether they ever do a photo comparison of people who have 
applied in the past. But there surely must be ways of really 
answering to the concerns raised here to say, "Bearing all of this 
in mind, and maybe there are some difficulties, nevertheless, we 
will direct the necessary steps be taken as much as is within our 
area of control." 


Mr. Shipley: I think what we have in the bill is about as 
far as the province can go because passports are, of course, a 
federal matter. 


Mr. Mitchell: I take issue with that particular thing. I 
think the province could do far more than as I read section 4, 
"deliver the person's passport," and so on. I think we can surely 
do more. We have enough committees and other lines of communication 
between ourselves, the province and the federal government so that 
we should be able to do more. I am giving strictly my opinion. I 
think we should be able to do more in that area. 


If one goes back to newspapers, surely that is where the 
concerns are being raised about people who have abducted children 
and they have gotten out of the country. I can appreciate you are 
trying to tighten up by the way it is worded. What is being asked 
for here is that--we indicate in that tightening up, we will not 
only take the papers but we will inform all the people necessary to 
make sure we, aS much as possible, try to close any avenues. 


Mr. Shipley: In many cases, the parties are doing that 
themselves now and there is nothing to prevent them-- 


Mr’ Mitchell: "But “why =*should!wev noterdo sit7e Thateise the 
question. You are trying to say somebody else should do it. Why? 


Mr. SG. 7Wee Daylor: 9 *lerthink weMry-eShrpleyy” explainedeethat 
earlier, Mr. Mitchell. The greatest difficulty in this is the 
feature of passports being a federal jurisdiction. There would even 
be some concern, as Mr. Shipley expressed it, whether they have the 
ability and the jurisdiction to make the order as it at present 
stands, such as delivering each person's and child's passport. One 
probably might check and discover the property in such passports 
belongs to the federal government. 


5 


Mr. Mitchell: I think that is stated on the passport. 


Mr.onG. oW.ietlaylon: Thersxothersfeature, fisrY when s.you Care 
asking a judge or a court, being the provincial or Supreme Court, 
as the case may be, informing administratively all the different 
passport points of entry throughout Canada, the administrative task 
becomes tremendous. 


Mr. Mitchell: Perhaps I am not making myself clear. I am 
just saying that surely we have enough lines of communications. We 
inform the necessary umbrella agency in the federal government and 
they then do the informing of the federal agencies that control 
border points and so on. I do not think we can do it ourselves. I 
grant you that. 


Mrs. iGackovic: The problem: that?-mostly > occurs 7s that, 
even though the passport is confiscated, it is very easy for one to 
cross the US border without the passport if one has a driver's 
licence. If the border crossing had been advised of persons who are 
not to remove children from Ontario, maybe in a spot check they 
could just stop somebody or report somebody. 


The problem with passports now is also in the applying for a 
passport. If you are a married person and you are applying for the 
child's passport, you do not need the other parent's signature. But 
if you are separated or divorced, you do reguire that signature. It 
is very easy for one to pretend or say he is still married and skip 
that other requirement. 


Mimbo Dencle pies An mL LOtreor (times wryOu stares *not= “even relying 
entirely on the co-operation of the domestic jurisdiction. We have 
had situations in our office where you make a provision for the 
Surrender of passports in a separation agreement so that there is 
no possibility of abduction. 


Then you notify the appropriate consul or authorities of a 
Particular country that there is this provision and they say: "No, 
sorry. If Mr. X shows up and he is entitled to obtain a substitute 
passport"--for instance, the Italian embassy will issue as a matter 
of course a replacement passport to a father if he qualifies under 
their criteria and off they go. They have a passport and the child 
has a passport and they leave. I do not think a court order of this 
nature would carry any more weight with a foreign embassy if they 
wished to be facilitating and accommodating to a national of that 
country. 


Mrs. Lackovic: We have found that in 80 per cent of the 
cases, the children are taken without any child documents. 


2:40 p.m. 


The Acting Chairman: Mr. Renwick and Mr. Laughren had 
their hands up almost simultaneously. Which one wants to speak 
first? 


Mr. Laughren: On page three ofisyourvebrier, you referred 
to the centralized bureau which centralized all the "varied efforts 
involved in the location, apprehension and delivery of abducted 
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children with a minimum of delay." Do you see that as a provincial 
bureau? What good would a provincial bureau do when a lot of the 
problems are interprovincial? 


Mrs... Lackovicwicdt «certainly. would. help.iL& iterstartedwaceag 
provincial body. Maybe all the other provinces would establish 
something Similar. We really would like to see some central 
registry for all the custody orders that you can refer to in case 
of abduction and where you can get advice or where there could be a 
centralized information bank. It certainly would help if you could 
phone the bureau and ask them what you can expect from the police. 
Maybe they can help and direct you. 


Mr. - Renwick: . There .are.w.two ,or-. three» things 171 s.dos. noe 
understand. I would have been happier if section 42, which deals 
with the enforcement of foreign orders, had been broken down into 
two parts, one dealing with foreign orders in the sense that they 
are orders of another jurisdiction within Canada, and other orders. 


I tend to agree with the submission which has just been made 
to us that, in a very real sense, section 42 seems to leave it wide 
open to the court in Ontario almost to conduct another hearing, 
whereas, at least so far as orders in other provinces of Canada or 
in the territories are concerned, it should be, in my judgement, 
automatic that we would treat with the same respect an order of 
those courts as we would an order of our own court here. 


We should recognize that sort of comity, or "give full faith 
and credit," I guess is one expression that is used, to the orders 
of other courts within Canada but which are strictly in technical, 
legal terms, foreign jurisdictions, and then leave the problem with 
respect to other jurisdictions’ orders somewhat wider so that one 
of the grounds, such as the order of the extraprovincial tribunal 
is contrary to public policy in Ontario, might well have some force 
and some application but would be limited in its force. 


I do not think we should lump together, unless I have misread 
the bill, orders of other courts in Canada with orders of other 
courts all over the world. That is one comment. 


Mr. Mitchell: As a supplementary to the point you are 
raising, I would ask as a matter of information to myself: It has 
been my understanding that there is great difficulty in Canada or 
has been. Some provinces do not recognize orders established in 
Ontario and so on. Is that specific problem by itself being 
resolved? Are we getting a national response to that type of thing? 


I will tell you quite honestly, the very thing that is before 
us now was raised with me in my constituency several times. The way 
the concerns were raised with me about what can happen within our 
own Canadian boundaries was rather astounding if the points people 
were making to me are correct. I would hope we are reaching a point 
where each provincial jurisdiction is going to recognize and 
accept--and I say that not as a student of the law, but unless 
there are some very weird circumstances--and are going to recognize 
orders or decisions made in other provinces. You have nodded that 
that is happening. 


Mieeee role yc i iatceetecutne Intention” Of, section (42.4 ft ts 
an elaboration of what now exists under another piece of uniform 
legislation called the Extraprovincial Custody Orders and 
Enforcement Act. 


Neve Mi cere. Le bos VcerDoss ible to getyia copy wor that 7a lore 
a lengthy thing? 


Mr. Shipley: No, Lt USOC «sa lengthy thing. The 
difficulty we are in is with all the work we are handling in this 
committee. We have two uniform acts on the enforcement of custody 
orders, the old one which is in force in a number of provinces now, 
and the new one that was adopted last summer. 


We have Contlicts between federal and provincial 
jurisdictions, and a number of problems arise in enforcing custody 
orders made ancillary to divorce. The provinces do not have much 
control over enforcing those; that is a separate system. So when 
people come to you and say they have a problem enforcing a custody 
order or varying a custody order, it may be that it was a custody 
order that was made on divorce, and the provinces have very little 
control over that. 


Mr. Mitchell: One final supplementary: Perhaps, then, for 
the uninitiated, you might be able to put on a single sheet of 
paper what the current situation is. You say that there is an 
overall, encompassing thing, but I gather from what you are saying, 
it has not been enacted by all provincial legislatures. Would it be 
possible to show the provinces which recognize Ontario orders and 
the provinces whose orders Ontario recognizes? 


Mr. Shipley: Ontario has not had any legislation until 
this time. That is what section 42 is intended to do. 


Mr. Mitchell: Sorry to have interrupted you. 


Mr eG. =! lay lLous 1 LO usget back, =to ee Mr. “Renwick s points 
With respect, Mr. Renwick, we are assuming that this section 42 
deals within the different jurisdictions of Canada as well as 
outside. 


Mr. Renwick: It deals with all other jurisdictions? 


Mr. Shipley: Yes. That is what the previous uniform act 
did and it is what has been found acceptable for the new reform 
act, as well. They did not see the need to distinguish between the 
two types of-- 


Mr. Renwick: ne wolldeelLike.= tO” ‘take issue with that 
particular point. It has been a very real problem as to whether or 
not an application to enforce an extraprovincial order becomes a 
new hearing, or a hearing de novo. That has always been one of the 
problems, regardless of what it is. 


I make a plea to you to, overnight, prepare a section which 
wil divide —-42 \into twos parts, one with respect to giving Tull 
faith and credit to orders of other provincial courts throughout 
Canada, including the territories. You can add another condition, 
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if you wish to, such as they will have laws substantially to the 
same effect as ours, or whatever you want to say, because I 
understood your adviser's earlier interjection was that this bill 
is’ likely to fdrm “a model” Of. sores. for Other. jgurpearculon- 2.10 
Canada. Whatever other condition you want to attach to it, fine. 


I. just do  noty think: in “this® dayl-and . ajemthate-wes-snould 
persist in the ancient problem of reciprocal enforcement in a 
simple way in matters related to custody where we are talking about 
other. jurisdictions, in ,Canada. .l..do not .thinky.-exceptwor ene 
lawyers' refinements, that there is a substantially different 
attitude of people and of the courts and of their legislatures 
toward this problem among the various jurisdictions in Canada that 
we should provide this opening for delay in the enforcement of 
orders granted in other jurisdictions within Canada. I can well 
understand, with the multitude of other jurisdictions outside 
Canada, that you would have to have a wider ambit. However, I leave 
that matter for your consideration. 


Ze O00 Dells 


I do not understand what happens when Ontario adheres to this 
new convention and all of the other provinces in Canada adhere to 
the new convention. Does the convention then govern, or are we in 
the position that lawyers must, with a finetooth comb, go through 
the convention to find out if a particular clause conflicts with a 
particular clause in our act and if there is an override for the 
convention over the particular clause in the act? It would seem to 
me that that will provide a field day for the lawyers, who can 
argue every case as to whether or not there is a conflict between 
this section and any other enactment where this section prevails. 
That is a wide open sesame to put money into the pockets of the 
lawyers at the expense of their clients and the public good. 


Mr. G. W. Taylor: Mr. Renwick, there are some general 
provisions. Doug Beecroft, who is with the staff of the ministry, 
has some greater detail and I will bow to him to explain fully the 
intent and how it would work in specific situations. 


Mr. Beecroft: The Hague Convention is an international 
convention that applies between different nations. It does not 
apply as between different jurisdictions in Canada. Therefore The 
Hague Convention does not apply where a child from Alberta is 
brought to Ontario, or vice versa. In that respect the parties have 
to rely on the law of Ontario. 


The Hague Convention is also different from the other 
provisions, #0Of..Bill. 125,. in .that, generally eapidd e125 9 operates 
unilaterally; in other words, someone in another country can apply 
in Ontario under section 42... In order. for him tomhaverthate 710nt, 
it is not necessary that that country give the same right to 
Ontario residents who want to obtain children in the other 
jurisdiction. 


The Hague Convention, however, is a reciprocal convention. It 


only applies when both countries have implemented the convention. 
We have no obligations under The Hague Convention to any country 


page '2 fellas 
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other than those that have ratified the convention and therefore 
undertaken obligations to us. 


The other comment I should make is that The Hague Convention 
is not exclusive. It does not require you to make use of The Hague 
Convention. Say, for example, that both France and Ontario 
implement The Hague Convention. A person in France would have the 
option of using The Hague Convention or of applying under the other 
provisions of Bill 125. The Hague Convention continues that option. 
It expressly recognizes that. 


Mr. Renwick: I am sure we can get into some of those 
refinements when we come to the clause by clause discussion, but I 
sense what Mr. Beecroft is saying is that regardless of The Hague 
Convention, relationships among the provinces will remain untouched 
by the convention. 


Mr. Beecroft: That is right. 


Mr. Renwick: It seems to me that is an additional reason 
LOL separating yout, section) .42+ into -two.parts:..those‘.related.: to 
foreign orders limited to the other provinces and territories of 
Canada, and foreign orders otherwise applicable. 


the srrcreing. thainmans, At 7 this Wepoiwnt iis would’ ~like’ “to 


relinquish the chair to the chairman. Apparently there is a 
telephone call for me. 


Mr. Renwick: I was getting on well with you. 
Interjections. 


Mr. Renwick: I do not understand what happens on_ the 
other matters. Perhaps you know or do not know, whenever this 
Matter of parental kidnapping comes up, we are of course faced with 
the code. We have that strange provision in the code which seems to 
relieve against the kidnapping concept in the case of one parent 
kidnapping from another parent, in section 250 of the code. 


Anyone would have thought that to take a child from the 
custody of the person who has lawful custody by order of a court 
should have no real distinction from kidnapping under 247 and 
should not have the benefit of a special provision of the Criminal 
Code. 


I understand the amendments to the Criminal Code of Canada 
are supposed to tighten up section 250. Could the ministry respond 
to my question as to what the state of that matter is and what the 
position of the province of Ontario is? 


While we can talk all we want about the Hague convention and 
imposing slightly additional enforcement powers on our courts by 
way of enforcement of the orders and punishment for contempt, 
nevertheless, we get to the Criminal Code. What use is going to 
made of the code? What is the position of the province on the 
questions of the amendment to section 250? Why don't we simply 
eliminate section 250 entirely and leave it to have the deterrent 
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effect of the regular kidnapping provision? I don't know whether 
the parliamentary assistant heard me. 


Mrn Beecroft: <1. ,can trys tosgqet .you copies 4of sihewCriminal 
Code amendments. I don't know at what stage they are. 


Mr. Renwick: They have been around for quite a while. I 
don't know what stage they are at. I would like to know the 
position of the ministry on the proposed amendment to section 250 
of the code. What is its position? 


L.. would. like .to.iknow, sit Atwets. convenrent=-1~ shoulan.tiwisay 
convenients , if) if sis. within, «the § capacity-+ofeethe—“tncormation 
retrieval operation of the ministry to obtain the information--to 
what extent 250 has ever been successfully used for the purpose of 
preventing parental abduction. 


Mr. Beecroft: I guess aside from looking for reported 
cases, I am not sure we will get much on that. We will look and see 
if we can find any. 


Mriw. Renwick: : Yes.0 Don! th :90~ tO, ytoo auch sitrouble.s ba. done. 
think we will find too many one way or another. I would be 
interested to know if there had been any successful prosecutions 
under section 250 in Ontario. 


How does that question relate to section 39(1) dealing with 
the .-additional ‘powers of aethe »scourt ¢to «punish wbyte fane. or 
imprisonment or both any wilful contempt or resistance to its 
process, with the limitation of $1,000 and the imprisonment for 90 
days? We have heard the request this morning that the penalty be 
raised, and we heard it again this afternoon. What is the problem 
with respect to a somewhat more appropriate fine or imprisonment 
Punishment under this act, considering the seriousness of the 
problem? 


Sa ant. 


Mr. Shipley: Perhaps I could speak to that. The level of 
the fine was a matter that was discussed when the bill was in 
committee last time and the Abducted Children's Rights of Canada 
group was here. It was pointed out then that section 39 was not 
meant aS a penalty for kidnapping; it is a general penalty for 
contempt of court. It would deal with all sorts of matters that 
could arise under the Children's Law Reform Act. The level of 
penalty was taken from the Family Law Reform Act where, again, it 
is a $1,000 fine and you are dealing with a wide variety of 
contempts. That was felt to be reasonable. 


Mr. Renwick: This is the maximum that is imposed. Is it 
not always within the discretion of the court to decide what the 
level of the punishment will be for contempt? What is this 
additional power which is being given to the courts? Why do you 
feel it is necessary to put either a limit on it, or such a low 
limit? 


Mr. Shipley: I think the rationale with respect to the 
Family Law Reform Act, from which we took this provision, was that 
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a provincial court does not have jurisdiction to find a person in 
CONCEMptssouc Sor the @facewor the court. There had to be specific 
statutory authority for that. This provision does deal specifically 
with provincial court, family division. The other courts have their 
Own contempt powers. 


Mies beeccrOlt so Inere: 15 a. provision, in the County - Courts 
Act, for example, that gives county courts the power of contempt--I 
think it is a $1,000 fine there. The Supreme Court, as a superior 
Count eOL, @ recora,r sis. ‘the only. court; which. has, power, ~ inherent 
jurisdiction, to fine for contempt out of the face of the court. 


Mrwa, Renwick:  Yes.))]l) junderstand that...1,am afraid that if 
one were sitting on the bench--for example, when the parliamentary 
assistant is sitting on the bench, I think he would look at this 
section and he would say, "I guess what they were really saying to 
me is that they have not only limited the special power they have 
given me to $1,000 or imprisonment not exceeding 90 days, but my 
power to punish for contempt in the face of the court is also 
limited." Indirectly, you have told the court that its power is to 
be treated very leniently in these circumstances. I do not mind 
giving them the additional power, I just do not understand why you 
put the ceiling on it, or why you put the ceiling so low. 


Mr. Shipley: I do not think I can add to what I have said. 
Mr. Chairman: Mrs. Lackovic has a comment. 


Mus oUMbLAaACKOVICSMAWLtn -respect, to the contempt "of. court 
charge and the fine of $1,000, from our experience it has usually 
been looked upon as a ceiling. I know from my personal experience 
that the person got away with just apologizing to the court and was 
forgiven for his actions. 


Mr. Spensieri: Of course, Mr. Chairman, in most instances 
the jailing alternative is also meaningless. I just want to ask the 
Ministry if they have given any thought to considering, much as we 
do in criminal cases, the imposition of a surety or the posting of 
an amount as a possibility under the penalty section. 


MrwmG. SW. eTaylor: It is not under the “penalty section, 
uc thereis, -in some lot the orders, a provision for sureties. I 
guess the difficulty in section 39 is that in all contempt one can 
wash the contempt by apology to the court, as the witness has 
stated. 


The limitation of $1,000 and 90 days, as Mr. Renwick has 
suggested, might lead some judges to think it is not a serious 
offence in that one would say if the figures were higher, given 
today's economic limitations, we see in environmental situations 
the fines are much larger maximums, and the imprisonment. One can 
only conclude, as Mr. Shipley has said, that it is to keep it in 
uniformity with the other legislation which is at present in the 
jurisdiction of the province. Other than that, I can see no reason 
for it. being set at $1,000 or 90 days. 


Mr. Renwick: Would you reconsider that overnight? 
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Mr. G. W. Taylor: I will reconsider everything overnight, 
Mr. Renwick, and I will speak with the advisers and the ministry 
people. It might not be overnight, it might be when we go to clause 
by clause, but we will consider it. 


Mr. Renwick: I think the, only other matter, 26. chew seco 
think it would be simple for the court process in Ontario, when 
they actually lift a passport or other travel document, for the 
court to assume the responsibility of sending the order to External 
Affairs in Ottawa. It does seem to me that iS a very simple 
procedural matter which should not cause any conflict. I understand 
wide awake and knowledgeable lawyers in the field do it 
automatically. I am sure there are a lot of lawyers practising in 
Ontario /im odd “situations iwho ©do7 not Shappen tote kero chat 
particular item. I know Mr. MacQuarrie would because he just has to 
walk across the street and give it to Mark MacGuigan and that would 
be it. 


We should not leave that small additional matter to chance. 
If the court considers that lifting of the passport is a matter 
that is significant to the terms of the order, it seems to me 
easily done for the court to send a certified copy of that order to 
External Affairs to have it noted in the register which they keep. 
I presume an imaginative parent trying to kidnap a child is likely 
to try to get a second document one way or another and they are not 
always caught. I make that as a further suggestion arising out of 
the submission that has been made to us today. 


Mr. Chairman: Mrs. Lackovic, thank you very much for your 
presentation and for coming here today. 


Mr. Renwick: If by any chance it is convenient, and only 
if the minister's advisers who are here today would not be upset by 
it, when we come to this convention question, Mr. Leal might be 
asked to be present to explain to us any of the problems involved. 
Mr. Leal is presently retained by the Premier (Mr. Davis) to advise 
him in constitutional matters. He was the one who played a major 
role in this and I think it would be helpful to the committee if we 
had that kind of basic understanding. 


Mrs (Gov W.iweTaylor:) Yes, uMnw Renwick,’ s 17 recogniazetavoun 
request in regard to Mr. Leal's information. 


Mr. Renwick: I would not want to upset Mr. Beecroft. 


Mr. G. W. hay Lore Mr. Beecroft bows GOse Mra Leal's 
knowledge, experience and background in this particular matter. It 
is a matter of making the request. I do not know where Mr. Leal is 
now. He has had three or four movements in the last few weeks. 


Mr. Renwick: But he is still retained, I believe, by the 
government. 


Mr. Chairman: He is somewhere in a government position, 
and providing his schedule allows, I see no difficulty in bringing 
him forth because he does have the most perfect knowledge available 
on this particular subject. He did the negotiations in European 
Gircles in bringing it to Ontario. 
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Mr. Renwick: Perhaps the clerk of the committee could let 
Mrs. Lackovic know when Mr. Leal is coming because she might be 
interested in hearing Mr. Leal's explanation, if it is possible to 
arrange it. 


3310 p.m. 


Mr. Chairman: I was going to ask the committee, when 
would you prefer if Mr. Leal and a representative from the official 
guardian's office come, if we have a choice? Tomorrow afternoon? 


Mr. Renwick: I would assume that the bar association is 
not going to take all morning tomorrow. If it was possible to get 
the official guardian in later on in the morning of Wednesday, 
January 13, and if Mr. Leal was available, then presumably we could 
have Mr. Leal in the afternoon. Again, that is a special section of 
thea biliae, L. don't think we have, to be Jocked ‘in toa seriatim 
discussion. 


Mr. Chairman: I am advised the Canadian Bar Association 
has quite a large brief. 


Mr. Renwick: Then we could deal with the Hague Convention 
on Thursday afternoon. 


Mr. Chairman: We should also bear in mind that this 
morning we advised the wills and trusts section of the bar 
association that we would quite likely be dealing with those 
sections Thursday morning. 


Perhaps the clerk can try to get the representative from the 
official guardian late tomorrow morning and Mr. Leal leading off 
tomorrow afternoon, if possible. 


Mr. Renwick: Whatever you fix on. 


Mr. Chairman: Fine. Does that appear in order? We can 
Carry-rone 


Are the representatives here from the Ontario Association of 
Professional Social Workers? Mr. Stewart and Mrs. Mann? 


Mr. Stewart: Mr. Chairman, I would like to present a 
brief, and I brought with me this afternoon Mrs. Marion Mann, who 
is a member of our association and is also on the staff of a 
Toronto law firm that specializes in family law. She has particular 
knowledge of and experience with the matters under discussion and I 
have assist and elaborate in answering questions to our 
presentation. 


I would like to begin by making a few introductory remarks to 
identify our organization more clearly in your minds. The Ontario 
Association of Professional Social Workers is the professional 
discipline organization of social workers in the province. Its 
members are social work practitioners who have earned a recognized 
university degree in social work at the baccalaureate, master's or 
doctorate level or their equivalent, or are students enrolled in 
university programs leading to these degrees or their equivalent, 
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Or are practitioners who have successfully completed a prescribed 
program of study, supervised practice and examination known as the 
membership certification program. 


The OAPSW has 1,490 active members who are practising full 
time or part time in Ontario and 450 student members. We are very 
pleased for this opportunity to comment on Bill 125. We regret we 
have been unable to conduct as thorough a review and analysis of 
the bill as we would have desired. Our comments have been prepared 
on short notice and in consultation with a number of colleagues 
whose practice includes assistance to the court in the form of 
assessment and mediation services and who are familiar, through 
their work, with other matters dealt with in the bill. 


The members of OAPSW who have been consulted are of the 
general opinion that Bill 125 is sound legislation that serves to 
codify what commonly takes place in practice. We are particularly 
pleased with the way in which the bill incorporates the principle 
of giving precedence to the best interests of the child over other 
considerations and also with the treatment of extraprovincial 
matters and with the incorporation of the convention on the civil 
aspects of international child abduction. 


None the less, we wish to draw the committee's attention to a 
number of issues in the bill that should be addressed in order to 
improve its effectiveness. We have focused our attention on 
sections 30, 31 and 32, having to do with custody and access 
assistance to the court and sections 35 and 37, having to do with 
custody and access enforcement. We also wish to make comments 
related to sections 20, 24 and 25. 


With respect to section 30(1), we would applaud the bill's 
acknowledgement that persons appointed by the court to assess and 
report regarding custody and access must possess technical or 
professional skill, although the means by which this is to be 
determined remain undefined in the bill. We do suggest, however, 
that it be required for the assessment report to include 
recommendations to the court regarding steps that should be 
considered in the best interests of the child. 


With, respect to. section 81(1)s,. it) 16) "our “opinion thatthe 
reference in section 30(1) to technical or professional skill also 
be included in this section. We are concerned that the bill does 
not acknowledge the need for standards for mediation services and 
the importance of persons providing mediation services to possess 
the knowledge and skills necessary for assessment as a prerequisite. 


Practitioners of a number of disciplines, including a number 
of social workers, are experienced and skilled in providing 
assessment services to the court. Some have also developed the 
special skills necessary for effective mediation in matters of 
custody and access. We believe that social workers may _ be 
particularly well equipped, by virtue of their education, training 
and professional commitment, to assist the court in carrying out 
its mandated responsibility under this bill. 


We realize that the specific naming of social workers and 
other appropriate professionals in the bill may be problematic due 
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to the present lack of professional regulatory legislation and the 
lack of clearly delineated standards of practice for assessment and 
mediation. We recommend, however, that an appropriate means of 
selecting persons to provide these services to the court would be 
through reference to the recognition of technical or professional 
skill by their professional discipline organizations and their 
membership in good standing of such organizations. 


We are concerned that the bill as it presently stands leaves 
it open for untrained and unskilled persons to be appointed as 
mediators. On the other hand, we do not wish to see assessment and 
mediation services provided exclusively by members of those 
disciplines that are presently licensed or registered. 


With respect to section 32, we recommend for consistency that 
access as well as custody be included in investigations and reports 
by the official guardian. While we recognize that section 32 has 
been influenced by a very similar clause in the Matrimonial Causes 
Act, we are concerned that listing of the areas to be investigated 
could preclude certain areas not listed; for example, health and 
religious training of the child. As an alternative, it may be 
preferable to encompass all possible areas of investigation in a 
general phrase, such as "custody, access and needs of the child." 


In examining this subsection we were unclear as to the 
rationale for an investigation by the official guardian as an 
alternative to sections 30 and 31. We note that section 32 makes no 
reference to technical or professional skills and this raises the 
question for us whether investigations by the official guardian are 
required to meet the same standards as assessments conducted by 
persons appointed under section 30(1). Moreover, we are concerned 
that the official guardian may be called upon to assist the court 
in cases where the parties are unable to pay the fees and expenses 
of a person appointed under section 30(1) or section 31(1). 


3:20 p.m. 


With respect to section 35, this section appears to give 
recognition that mechanisms may need to be developed to ensure that 
all persons involved are enabled to continue their relationships 
following an order for custody and access. We suggest that it would 
be valuable to consider the inclusion of guidelines which would 
Clarify such matters as: 


1. When supervision of custody is appropriate. 


2.) What ‘the purpose of**supervision is; first for “the ‘child 
and second for the court. 


3. The basis of accountability; that is, to whom does the 
supervisor report and for what period of time. 


4. Who is to bear the cost of supervision. 
5. What authority does the supervising body or person have. 


Our members are aware of situations in which, for example, an 
older brother or sister may be appointed by the court to supervise 
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access to a younger sibling. Such situations can and do occur since 
the community does not yet have a system for providing access 
supervision when a children's aid society or a family cannot do so. 
Even when a family member is willing to provide supervision, there 
are usually conflicts of interest and emotional involvements that 
make such arrangements less than satisfactory, especially when the 
person acting aS supervisor must apply authority. 


With <respect.4to ;sectiony 371), in. = Our opinion the 
safeguarding of access should give due recognition to the degree of 
involvement, both for the adult and for the child. Apprehension for 
purposes of a visit seems to be somewhat excessive, although for 
the purpose of custody, it may well be valid. The use of force, 
which is implied by apprehension, to deal with incidents of access 
is inappropriate. We suggest that access should be removed from 
section 37. Failure to abide by access orders should be returned to 
the court for referral for an assessment or if the parties agree, 
mediation. 


We support the intent of section 37 (4) and Gouas 
notwithstanding the difficulty they may cause the sheriff or police 
force involved. In order to protect children it is sometimes 
necessary for parents with custody rights to be assisted by the 
police. 


On section 37(6), we wish to express curiosity about the 
rationale for restricting entry or search under subsection 5 to the 
hours "between sunrise and sunset." In our experience in many cases 
crises occur at night. Moreover, the period of time between sunrise 
and sunset literally interpreted varies from season to season. 


We are aware that civil rights may be at issue here but 
suggest that the rights of the child should be of concern as well. 
If the location of a child should be discovered late in the day 
after a lengthy investigation, this subsection would appear to 
prohibit an entry and search for purposes of apprehending the child 
until the following day. 


We are concerned that the effect of section 20(4) may be to 
increase the tendency for hostile parents to remain in the 
Matrimonial home with the children, in order to protect their claim 
to custody pending a separation agreement. Since separation 
agreements can often take an extended time to complete, this 
Situation may not be in the best interests of the children 
involved. This subsection may cause particular hardship for absent 
fathers who wish to retain responsibility for decisions affecting 
their offspring that require custody rights pending a separation 
agreement. 


We suggest that section 20(7) be amended to include any 
subsequent amendments to an original separation agreement in order 
to accommodate the need for changes without the necessity of 
returning to the court each time a change is agreed to. 


Finally, with respect to section 25 we would question whether 
the court should have the option of declining to exercise its 
jurisdiction if the conditions of sections 22, 23 or 42 are met. We 
suggest that if the conditions of these sections are met, the court 
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should be required to hear the case and make a ruling or, if this 
is not possible, to list its reasons for declining to exercise its 
jurisdiction so that recourse to appeal is available. 


These are* our comments on Bill 125 and we thank you for the 
opportunity to present them. 


Mr. Chairman: Thank you very much. Are there any comments? 


If I may interject, the assistant deputy official guardian is 
thes highestwofficialsliny that sorganization. we could obtain. Mr. 
Perry is away and the next person in line has recently left the 
official guardian's office. That person will attempt to be here at 
Tas 08C Fock: 


We are also advised that Dr. Leal--he changes hats, as I see 
him, from decade to decade--is in England. Is there anyone you 
would like to see in his place with regard to background? I guess 
we will dispense with Dr. Leal's attendance. 


Mr. Renwick: I assume that when the House comes back and 
if there were any reason for doing so, we could always arrange an 
hoursewi.choe hime glater ton if he cis “available “and sif) it would be 
helpful to the committee. 


Mr. Chairman: Are there any questions of the Ontario 
Association of Professional Social Workers regarding their brief? 


Mr. Renwick: I guesS among us lawyers in the room we 
cover quite a wide span of different times when we were called to 
the bar. I have problems, and I am not suggesting necessarily that 
the witnesses can help me with them. But the first time I ever ran 
across the question of custody was in school, where I was told that 
the test was always the best interests of the child. But I am 
constantly told now that they have discovered a new test called 
"the best interests of the child." 


I have difficulty understanding what has happened. I think it 
is fair to say, and Mr. MacQuarrie, Mr. Taylor, Mr. Spensieri, Mr. 
Elston and my friend the former mayor of Sudbury would all say that 
the test for custody was the best interests of the child. 


I am curious about what is happening here; whether we are 
being conned, or whether something has been removed, and polished 
up and presented to us as the test. But that has been the emphasis 
ine chisibilim@since, ther first time I heard about-it--that “it isicthe 
best interest of the child. 


Mr. G. W. Taylor: Let me address that too. [I am little 
behind you but I came from the same instructional law. In a custody 
case that was the test, the best interests of the child. When I was 
given the opportunity to bring forth this legislation and bring it 
into committee as well, I noticed some of the same material, "the 
best interests of the child," in the material provided to me by the 
ministry staff. I had to read it two or three times and go back 
over it and try the same test you are using for it because some of 
the material in the legislation is not novel. 
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I. think. where .the novel. part: iis .now,. is..to ery. to. oive «the 
procedure and the procedural part of it, and to make it develop in 
the best interests of the child, as well as what comes after you 
make the order and complete all the procedural part. Previously 
some of the procedures of the different courts, the different 
bodies dealing with the children, did not always deal with the best 
interests of the child. They might have been slow. They might not 
have had the provision for the passport situation. They might not 
have had the securities, the bonds and some of those other features 
that happen to be proposed in this legislation. 


That is where the novel part is coming in, that not only 
should the court look to the best interests of the child in making 
its final, ultimate order, and those orders as they go along 
varying it as a consequence of changes in circumstances, but the 
procedure itself should be in the best interests of the child. That 
is where the difference is at this time, and not that we are trying 
to create a new theory in law. I think Mr. Shipley would concur in 
those views. He may add his own, having dealt with this on the two 
occasions it has been before committee. 


3:30 "pam. 


Mr. Shipley: I certainly agree with everything Mr. Taylor 
has said. I would just go on to point out that, although the Family 
Law Reform Act in 1978 said specifically, in statutory language, 
that "the best interests of the child" would be the test to be used 
in awarding custody, if you look at the old Infants Act, now called 
the Minors Act, which, until 1978, was our only provincial custody 
statute, you do not find the phrase "the best interests of the 
child." You find "welfare of the minor," which is also equated with 
the conduct of the parties, and the wishes of the mother and the 
father. 


It is this primacy of the best interests of the child over 
the conduct of the parties and their wishes, using that phrase, 
"the best interests of the child," that is somewhat novel. Again, 
the Divorce Act, which we are not legislating here nor do we have 
the authority to do that, does not use the term "the best interests 
of the child." So the concept is novel and is now in legislation 
for the first time. 


Mr. Renwick: What happens to all those strange 
presumptions that we were brought up on? The presumption in favour 
of the mother of a minor daughter, the presumption in favour of the 
mother of an infant son, until some mysterious age of seven or 
eight when the boy-- 


Mr. MacQuarrie: Children of tender years. 


Mr. Renwick: Yes, children of tender years--probably when 
the boy was able to participate in hockey or something like, he 
should go to the father. There was also the presumption that the 
conduct question affected the suitability of the particular parent 
in relation to the custody. Are those presumptions all gone? I hope 
so, but are they? Are they ruled out now? Is a real effort being 
made? Is that part of what you are saying? Does this best interests 
delineation mean now it is an evidentiary matter as distinct from a 
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matter of a scarcity of evidence and a series of presumptions? 


Mr. Shipley: The act specifically addresses the conduct 
factor and says that past conduct is not relevant. 


Mizge RENWICK? a \Cs, 4. Wey W1ll.. be ‘coming to. that. But it 
attempts to rule out the conduct? 


Mr. Shipley: Yes. 


Mr. Renwick: At least some aspects of it. 


Mr. Shipley: We have a hard time addressing the tender 
years doctrine, because the judges have always said that is not a 
rule of law, but a rule of common sense. Legislating common sense 
is something we are not always able to accomplish. 


Mrs Renwick: That “is “probably a “philosophical/=concern, 
but it was triggered off, because I wouldn't want our witnesses 
here to somehow think that there has not been something valuable 
accomplished here. We are particularly pleased with the way the 
bill incorporates the principle of giving precedence to the best 
interests of the child over other considerations. 


I take it this bill rules out something called “other 
eonsiderations."” Is. that right? It is. entirely inthe. best 
interests of the child. That is the test. 


Mr. Shipley: Yes. 


Mr. Renwick: I will not take up the time of the committee 
any longer on that. 


Mr. Chairman: Are there any other comments or questions? 


Mr. Renwick: The other area, Mr. Chairman, if I may, is I 
do not know how we cope with that question of the qualifications of 
the people to be the persons from among whom selection is made of 
those who will make the assessments. I appreciate the care with 
which that section of your brief has been drafted, so that you are 
NMOLestryings« tO. create. a monopoly in your, .own favour on that. 1 
understand that, but I still don't know how we go about carrying it 
out. 


I agree with you that, when the representative from the 
official guardian, assistant deputy official guardian, comes 
tomorrow, we may be able to get some clarification on that other 
question you raised with respect to whatever the section is that 
rerers to athe official guardian. I will) not keep” you oOnsit, but 
there is a section with respect to the official guardian making a 
report--it is section 32, which provides for the investigation by 
the official guardian as an alternative to sections 30 and 3l. 


Mr. Chairman: Any other comments? Mr. MacQuarrie. 
Mr. MacQuarrie: I notice this reference to technical or 


professional skills. I realize that social work (inaudible), and 
certain professional skills are imparted and acquired, but in 
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drawing a distinction between assessment proper and mediation, at 
first glance, it seems to me that a social worker might be more 
qualified to deal with the mediation aspects, looking at 
assessment. I know in instances where I have been involved, they 
usually look very strongly at Cnr psychologists with 
qualifications as being able to assess the child from the point of 
view of academic levels of achievement, which parent is better able 
to satisfy the needs of the child, and this sort of thing. 


I don't know. I am not trying to create any problems between 
professions, but it seems to me there are two different areas here, 
the assessment of the age of the child and the best interests of 
the child, and the mediation in terms of attempting to resolve 
differences between people with different claims in respect of the 
child. I was wondering if you can comment upon that from your 
perspective. 


Mrs. Mann: I have no quarrel with what you are _ saying. 
Mediation does require a skill, however, in understanding what is 
happening. “in, tne family. (t 2S Not. OnLV (SCCLLIng = a 1c) inc Ome 
child. It is understanding the roots of the child, and the 
relationships in the family. The kind of things you were talking 
about in respect to an assessment have to be understood by the 
mediator in order to help the family. 


It would be possible for two parents to mediate custody of a 
child, based on their needs, and come to an agreement about their 
needs, which have little or nothing to do with the needs of the 
child. So the mediator has to be skilled in understanding what the 
real needs of the child are in order to help the parents look at 
these and not only at their own needs. 


Mr. Chairman: If there are no other comments, thank you 


very much for your presentation, which members can mark as exhibit 
4. 


We will be starting our clause by clause tomorrow at some 
point in the afternoon. I believe the only other comment I can make 
is that Metropolitan Toronto police are sending a written 
Submission. There will be no oral presentation. We do not have it 
yet, but presumably we will have it in the morning. Then we will 
Carry on tomorrow morning with the Canadian Bar Association, family 
law section, if we may. Again, thank you for appearing. We are 
adjourned until tomorrow at 10 o'clock. 


The committee adjourned at 3:41 p.m. 


Government 
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CHILDREN'S LAW REFORM AMENDMENT ACT 
(continued) 


Resuming the adjourned consideration of Bill 125, An Act to 
amend the Children's Law Reform Act. 


Ue Coantman.s® “There: “rs*. =a “quorum” ine =*placew "Shalleawe 
commence with this morning's presentation of the Canadian Bar 
Association, Ontario branch, the family law section? Yesterday, you 
will recall, it was. the wills and trusts section. 


We have two gentlemen here, and I see three names: Preston, 
Davis and Epstein. 


Clerk of the Committee: The first two names. 
Mr. Chairman: Preston and Davis are here? 


Misperee GSCONn:) ibigamaMrevePreston, Yande thisiirs Mr, abavis omy 
deputy chairman. Mr. Epstein, unfortunately, had a commitment in 
court this morning and was unable to attend. 


Mr. Chairman: Thank. «vou. I will draw the members' 
attention to exhibit five, the Canadian Bar Association submission, 
which was delivered yesterday. 


Is each of you going to be a spokesman, or one of you? 


Mr. Preston: Mr. Chairman, we are each going to have 
Seeparaterareas.of*submission. +I ll leads oft, tf *lemay. 


First of all, I would like to apologize to the committee. 
When we prepared this brief we were dealing with a bill that had 
not been amended to pick up the Revised Statutes of Ontario number 
Changes. I have undertaken that I will file an amended brief 
correcting all our numbers to make it a little easier for everybody 
EOmdcalwIwiths itw-What'itwe are dealing 4with@in/ours sbrief ois “the 
section numbers from the original bill, not as amended. 


i bO4-a. Ml. 


We. 2 woulaoobinst2coft. i all slikesotoasthanks .the.,tcommittec s for 
allowing us to make representations to it. Mr. Davis and I attended 
Once before when Bill 140 was going through this procedure and we 
Made certain representations, some of which were picked up in the 
new bill and some of which were not. We will deal with this as a 
totally new presentation, of course, but at some points we will 
highlight where we feel our representations were picked up. 


We were somewhat concerned that a number of things we did 
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recommend were not picked up, however. When we last appeared I 
appeared in the clause-by-clause debates and was fortunate enough 
to nave some input into them. None of the clause-by-clause changes 
that were made at that time were picked up in the new bill. It 
seems that we went back to sguare one, and, frankly, I couldn't 
understand that. 


However, (Our) point tofwvaiew; with) regard to this bibl jis that 
it is. an-exceldent-piece. ofylegislation and that it is dramatically 
needed in Ontario at this time, but we think there are a few more 
things that could be added to this bill to make it a much stronger 
piece of legislation. One of the more important areas we find 
Should be dealt with and which we don't feel is dealt with strongly 
enough in the bill is that of access. Mr. Davis has some views on 
that, <and.,.I.wilbeask.-him, to put, those, forthvat thiss time. 


Mr. | DavaiseeeMr.e iChairmanjetne corollary, tom a custody cace 
is clearly what the terms are going to be as far as the other 
parent's right to visit with the child is concerned. In my opinion 
and in the opinion of the committee, access is clearly given 
inadeguate emphaSis in this particular bill. There are many 
provisions relating to custody; there is an outline of what is 
expected of a custodial parent and what terms should be considered 
in deciding whether to award custody or not, but access is really 
not given any sort of priority. There is mention of it in section 
27(5)--or in the numbering I have it is section 27(5). But it is my 
Submission that the rights of the custodial parent have been dealt 
with adequately but not the rights of the noncustodial parent. 


There is a great deal of literature on the subject of access. 
Some writers® go. sos far ras \to\ say thatiyaccess><is jtheprightwtcrya 
child and that the courts and the Legislature shouldn't presume to 
deal with this as between the parents of the child but should take 
a look “atuit from the child's point of view. 


I don't believe we can go so far; we're not skilled in that 
particular area. But in our respectful submission the Legislature 
Should recognize that even in caseS where parties separate, the 
input a parent has with respect to his or her child does continue 
and should continue. If at all possible the Legislature should get 
away from the winner-loser syndrome that you often find in a 
custody case.» The .unsuccessful jceclaimant for «:custody,,2sS,. 0ften 
shunted ,»aside:.and simply -tolds) “You «can visit | ons every. 5other 
weekend from)-Saturday -to Sunday, but. that's,.basically, @ll..the 
rights you have." 


Section 27(5), which deals with what access means, does go a 
little way to say that included in the right of access is the right 
to make reasonable inguiries and to be given information about the 
health, education and welfare of the child, and that's an advance 
Over tne existing state of the law. 


In our respectful submission one of the priorities of this 
bill should: 4belctosvctrynutosredress;, ifS possible, yathesmnibatrance 
between access parents and custodial parents where that can be 
done, always, of course, in the best interests of the child. There 
are certain caseS where parents are so intransigent and_ so 
committed to warring with each other that you are not going to be 
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able to get a reasonable amount of co-operation to achieve these 
ends. But in the overwhelming number of cases the access parent 
should have the right to know what is going on. 


For instance, why should a husband not have the same right to 
medical information about his child as the custodial parent does? 
The medical profession will say, "We need authorization," and they 
want autnorization from the custodial parent. As far as schools go 
there is no reason why a husband snouldn't know what his child's 
schooling is. Why should he have to battle with the authorities and 
Pacure swith OLS Wite* to” find™ ouc now his*-childefeis doing adn "the 
minds of the school authorities? Those are two of the more common 
examples in this area. 


Our brief respectfully submits that the purpose section be 
amended to add a specific recognition or specific aim of the bill 
and to recognize that access parents continue to play a meaningful 
role in their children's upbringing after separation. To make such 
participation effective the submission asks that, in addition to 
Pics cxicting Wworaing of «"oustody,.—9—- access, Land” “incidentse fot 
custody," the bill create a new reference to incidents of access, 
and under this section the courts would be enabled in particular 
circumstances to give specific direction to a parent or to an 
institution to outline just what a parent would be entitled to in 
any specific case. 


In addition to that we would like to ask that the basic 
definition of or the basic reference to access be expanded. As it 
sits at present the only specific component of access that has been 
referred to in the bill is this right to make reasonable inguiries 
and be given information. Now, one assumes that the right to 
visitation is implied in the word "access," but there isn't any 
specific reference to that, and certainly the wider definition that 
we are seeking is not dealt with. We are asking that, as stated on 
page five of tne brief, recommendation five, the definition section 
of access or the reference to access be reworded to read as follows: 


"The entitlement of access to a child includes the right to 
visit with the child, be visited by the child, make reasonable 
inguiries, be given information from the custodial person or any 
Other person or institution and, where possible, participate in 
decision making as to the health, education and welfare of the 
child and such other rights as may be ordered pursuant to section 
Zoras wincigents OL,access,. °® 


I submit that the Legislature should remember that in a 
divorce’ situation or in a separation situation the child is not 
divorcing the parents. The parents may be divorcing themselves or 
separating themselves, but the tendency to award custody to one and 
vague access to the other, or access that is not well defined, is 
again a perpetuation of the winner-loser syndrome and adversely 
affects the access parent's relationship with the child in cases 
where the custodial parent takes the position, "I won; I was 
awarded custody. You lose." 


The right to participate in decision-making 1s something that 
may "be? di~ficult.° “in particular “cases --where’ the '- partiesS= are 
intransigent. But when people are together they often have 
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differences of opinion: each spouse has a point of view that is 
expressed. It\s-+ gquite:” Teasonable-to csexpect™ Sthats'even “after 
separation the spouses may have differences of opinion, but to 
recognize the right to participate in the decision-making process, 
I submit, gives the access parent the role he is entitled to; he is 
still the parent of that child. The courts may determine that when 
having to choose between one home and another the one spouse is 
preferable, but that doesn't mean that input should be cut off. 


The possibility that disagreements will occur is clearly 
there, but if the section we recommend is adopted it does not mean 
the,.access Lparent -awiLll be. .able..."to. S.interfteres undulys “rnestne 
decision-making process, just that he will have some input into it. 
Where there is a dispute the courts in all likelihood are going to 
Say tnat the custodial parent has the right to make the ultimate 
decision. But there certainly are cases, I Submit, where the access 
parent's wishes may be just as valid and may be something that the 
court snould continue, and perhaps in certain specific cases the 
court would see fit to order as incidents of access something that 
might more normally be considered custody. 


The committee is aware of two specific cases, for instance, 
where a court, while granting custody to one spouse, made specific 
direction to allow the access spouse decision-making in a 
particular area. The one I am thinking of was a guestion of what 
educational regime the child should follow. 


10320 Vaan. 


That may be the practical application of some of these 
Situations, but I Submit that if there is reference to access, an 
emphasis or recognition that access is something that I submit is 
not recognized well enough in the legislation to date, we will be 
able to equalize to some extent the positions of parents in a 
separation situation without harming and, indeed, to benefit the 
children they continue to parent. 


Those are my submissions on that one point. I am ‘in your 
hands, Mr. Chairman, as to whether you wish to deal with specific 
questions in that area at this stage, or whether you would prefer 
to have Mr. Preston continue. © 


Mie Chairman: Mr. Davis, perhaps the members will 
interrupt from’ time” to time "Z£Y they |) havellae «question sore wished 
Clarification. I do know there is a little bit of confusion here 
Over your referring to one of the old sections and it sets people 
scrambling for the new one. We do tend to lose some of your next 
sentence while we scramble. So maybe it will be worth while to take 
time over the old section and the new so that we start off together. 


Mr. WiPreston: Perhaps: ‘-yseany help you poMrengsChazrman. ”A Wide 
my friend was speaking I have dealt with the first six or seven 
pages and I can give you the changes in the numbers right now. 


Starting on page three under the heading "Interpretation," 
Section 25 is now section 18. Under the heading "Submissions," all 
neterences” there” to;sesection -25 "and: jits «subsections paren tOs-cection 
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bo fandyel Comsubsectionswis3(1)7,418(2),-18(3),-aseweago along.» Youscan 
ignore our first submission as that has been picked up. 


Onigthe “next wage the reference to sectiion.26 is section 19. 
UnderpetCustodysvand« Access," the i) reference. to, section, 31(2) is 
Speci Olmect SUNISR eA wEoUDM nc LONS, « nimber.. two, tne » reference... to 
22) AD) 2611202) ( bD)semethemsameniinathree:.27(3)..is»203).. 


Ons pages. five, section) 2/,.1S..now. ,section .20. “Again ..under 
BecOMMengatronw tmlvense2.(5) eS ei20(5)05 ands in, ethe body .of . that, 
section 28 is now section 21. Recommendation six should be changed 
to 20(6). Recommendation seven should be changed to section 21 and 
SqainndWst ces ttl egturtherjefoOur glines. down ,:.)1tadS«.21 (1).p<.(2)..and 
(3). 


On page six, recommendation eight, section 29 is now section 
SP le Under recommendation nine, section 29(2) TS) 22°02) and 
continuing down, recommendation 10, the two references to section 
29 and the subsections are section 22 and the subsections. Under 
reconmendationellyp sectionys)(1)) tsenowe24(1). and,= of: course, 31:(2) 
Pe CMINOW a2 4.02) 78 LUNGe tT SnUMbere wl?» eSeCtaonge 3.402) 1S) .24.1.2), and..again 
under recommendation 13, the same change. 


On page seven, recommendation 14 should refer to section 25, 
not 32. In recommendation 15, 33 has become 26 and again further in 
that paragraph. In recommendation 16, section 34 has become 27, and 
under 17, section 80 has become 75 and 35 has become 28. That is as 
farevas w#lahavesgotsebutal.think.~I can continue, along.as we go. 


I would point out that the members of the committee of the 
family law subsection are all family practitioners. We have 
approached this bill as family practitioners. We have looked at it 
as to the problems we encounter in this kind of practice. Family 
law practitioners' most difficult cases right throughout the piece 
are the custody cases. 


We Know what problems we have with custody cases, we feel we 
Know what problems the judges have with custody cases, and that is 
the thrust of our approach. We have approached this bill as to what 
would enable custody actions to proceed more smoothly and what 
SNOUuULGwe Des ee lari iedieiirom © the pspointme of lo views Of ..family, «<lLaw 
Ruactat LOnerS sine CUStCOdY. jaCbLONS 5 That, tess thes approach s Cnat: ois 
taken throughout this bill. 


Perhaps the only areas of the bill where that approach has 
not been taken are in the guardianship sections and we understand 
the wills and trusts subsection has filed a brief. I have not had 
aniopeorcunity ato slookisat pat Bin detaid, sbutecertainlys that ai saan 
area in which they are very well versed. We have not approached 
that because it is a little different thrust. 


We do feel, however, that a number of items in this bill that 
are to be commended include at least a start at representation of 
children. We will have some further submissions on that later, but 
it is a coming trend in family law practice, especially in custody 
matters. 


We also feel the mediation provisions are extremely valuable. 
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It is sometning that is being done in the practice now on an ad hoc 
basis and to find some legislative support for it is very valuable 
LoOMUuSsi 


Proceeding with the brief as it is presented, in order, we 
feel the bill does not contain sufficient definitions to assist the 
court or the practitioners in*understanding tthe termsnot schewprky. 
This is dealt. with soniepagesethrees, of nour. mriee. Bihewidesmitcions 
section of the bill is section 18. It merely contains three 
Gefinitions but iS very essential, especially considering the 
problems, that’ mays occur Sas"farWasi’ the? tprovincial-ecourtettanmy 
division is concerned because of the Supreme Court case that is 
coming: “ups “There +rsM a case’ sin ‘ther Supreme” Court! Piiroms’ oe eruesn 
Columbia that may throw tne whole validity of provincial court 
orders into chaos, but that will have to be covered when the 
decision comes down. 


We feel there should be additional definitions in this bill 
itself. Our view is that any piece of legislation should stand as 
far aS possiple on its own. You should not have to have cross 
references to other pieces of legislation for definitions. 


One of our recommendations which we made before the previous 
committee was that there be a definition of separation agreement in 
this bill. There are places in the bill that separation agreements 
are referred to. The separation agreement in common law can mean 
any numper of things. It is specifically defined in the Family Law 
Reform Act. We feel it should also be specifically defined in this 
act. When we previously appeared, the comment was made, "You can 
always refer to the Family Law Reform Act," and generally speaking 
tne Family Law Reform Act cases would go hand in hand. 


We envision cases where custody only is in dispute and where 
no claims under the Family Law Reform Act will be put forth in any 
action. We do not feel, therefore, you should have to refer to 
another) acty insithate particular action. ~You shoulds Knowsiwhatea 
separation agreement means in this bill. It would merely require 
extracting the definition from the Family Law Reform Act and 
putting it in here with some minor variations. We do not feel that 
would be too difficult but we do feel from a practitioner's point 
of view it would be very valuable. 


We also feel. that:"“child" ‘should@eébemspecificaliy def inedwin 
this bill. This is a bill that is aimed at children and there are a 
number of provisions in the proposed act that somehow impinge upon 
the definitions of s"child" 1 butsat was mevety putadtége thereanimone 
place. So our third submission is that "child" should be defined. 
We would suggest that» it »be® defined -as Set out “in our’ brief? This 
is again partly lifted from the definition in the Family Law Reform 
Act and partly an adoption of what is necessary for this bill. 


The references to the Child Welfare Act are for the adoption 
and child welfare situations. If the child is under a Child Welfare 
Act application then it is not involved with this act. 


A child should be a minor and what we have done is taken it 
out of section Z20(6) sand put it sin) theadefinttionnsectron.e 18dounor 
know why a restrictive term should be in section 20(6) and not in 
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aneractlial detinirtion. Yous have tomgo ltomwvard oust aredsmof. tthe sbim1 
cOmEind Souts what "archilarvswawhy not=tellougiwhatva childs is fright 
off the bat so we Know what we are at when we start? 


L0eB0masm : 


We think separation agreements are very valuable tools in 
family law practice. Litigation is so incredibly expensive these 
days that it should and could be avoided at all costs. Part of the 
Way you avoid litigation is to encourage separation agreements, and 
throughout the bill we have attempted to strengthen the provisions 
in the bill that deal with separation agreements. Separation 
agreements were a very strong factor in the Family Law Reform Act. 
They were encouraged, they were dealt with very strongly and we 
teeimrency scam het tdealoewrth =-equallyetin . this* bila’ "dealing “with 
Custody and access. 


Ont ‘pPage-piouretin #our )*brief, Sunder othese"Custody uandssAccess” 
headings Tin vtheoobill® which start ato section 20--Mr.w Davis; ,of 
course, has dealt with the access provision--we have made the 
recommendation that “the corollary tovuncidents off custody, which 
already appears in the bill, is incidents of access and we don't 
find a distinction between the two terms. If there are incidents of 
custody, there are incidents of access. We feel that every time the 
Lechweincidentstcofmicustody"® ‘appearse inirthes .bildicadincidents of 
access should appear to allow a judge to say, "Yes, you have a 
right to visit, and the terms of those rights are something called 
incidents of access." 


Pedmay ebe Sthatsyoutmust: visit itheochild sundenssomeskind.of 
Supervision, because you have had a problem with the child or you 
nave caused problems for the child. It may be that you are allowed 
COmstakeliyour #chiidy to aipanticular sehurch. sThatsmay#be and incident 
of access. We feel very strongly that the term should be included 
to give effect to what Mr. Davis has said, the corollary to custody 
is access. Don't shunt the access parent aside, give him the 
Lights, “andg-this tba Ietcan' thefused tos dostthat.4 That’“would<give “the 
courts the ability to deal with the various bundles of rights that 
come under access. 


We first approached Bill 140 with the suggestion that you 
define these things, but after the clause-by-clause presentations 
we came down to the position that it would be impossible to define 
it because every time you came up with one thing, then there is one 
other thing. Leave it for the courts to define, but give us a broad 
term. Incidents of custody are not determined, neither should 
incidents of access be defined. 


We feel “so far as section 20(2)'(b) is concerned® that there 
should be a change in merely the way that is presented. It says, 
"the right to direct the education and moral and religious training 
Oratthne: Tonisoreeethat* tcanebeSstread> invGa <numberssof &@ways-8eboomut 
education and moral and religion? Are you equating moral and 
religious? We think a change should be made to make it clear that 
they are mutually exclusive, that each is an element in itself; 
education, moral and religious are all separate elements. 


In addition, when we last presented our brief there was a 
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brief--I don't know wnetner there was this time--from the native 
rights people and one of their recommendations was that in this 
section the word "cultural" should appear. We thought that was a 
very valuable recommendation. It certainly isn't our original 
suggestion, but we have adopted that. We feel that the custodial 
parent does have the right to also deal with the cultural aspects 
of «the: ‘training of the chidds. *Sogoursececonmendatrongas¢a “the right 
to direct the education, moral, cultural and religious training of 
the child," all separate aspects. 


I won't propose to extend our presentation to go through 
every recommendation we have made. I intend only to highlight it as 
much/as)-possible Msoi thateeyvoul scan efolhlbowmiehronghs swlesthanigzithne 
changes we have are self-explanatory. 


The changessin section 20(4), although I ,wenStedeal yaathent 
specifically, we feel would create a kidnapping problem; the single 
most serious problem in custody cases--kidnapping is perhaps a 
Criminal word, it is improper, but abduction, scooping or whatever. 
The problem you have in a custody case is when parties separate and 
One party or the other takes the child. You have a hiatus period 
where poth parties have custodial rights and there is a tendency of 
the parents to try to get the upper hand by grabbing the children 
back and forth before there is a court order. We want to avoid that 
it at all possible. 


In our view the section in the bill leaves it open in the way 
that it is drafted so that each parent would still be able to take 
the child -back. and. forth: until’ there aspsancoune opder. "Weep have 
redrafted the section to indicate that once the child has moved, 
that's it without a specific agreement or a without a court order. 
In other words, there is always going to be the first taking of the 
child, but let's end it at that point until it can be dealt with in 
a rational fashion either by the courts or by the parties entering 
into a separation agreement. 


We feel that although section 20(4) was trying to do that, we 
did not® feel that in) our ‘reading of /ite-thatOit¥carriedaithronghain 
that attempt. We feel we have suggested a redraft that may well 
cover off that point. 


Our fifth recommendation, of course, has been covered by Mr. 
Davis. As far as separation agreements are concerned under section 
7, we also feel that section 21 should pe expanded to specifically 
provide that separation agreements are an approved way of going 
about custody things. Section 21 is a very crucial section to the 
bill. That is what gives the courts the power, and that is what 
tells the parties what they can do. We feel section 21 should be in 
three subsections, aS we have recommended, and that one of those 
should say that they can enter into a separation agreement 
providing for custody, access, incidents of custody or incidents of 
access ve This jleavesguit openr tosstheapeople. tosdealtiwikth <dity.onesa 
separation agreement basis. 


A very serious problem today in custody and access cases is 
the interjurisdictional problem, the children who are being taken 
to England, British Columbia or the United States, and what you can 
do. This bill deals with it in detail by dealing with the Hague 
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convention and we will get into that later in our presentation. But 
some of the recommendations we have dealt with in sections 22, 23, 
24, °25, et cetera, deal with how to protect those interests and how 
COnGovernewhichs courtehaswyurisdiction. Wesxwidihedeal wwithe-thatedan 
more detail. 


We view section 24 as an attempt at defining really what the 
best Sinterests/iofieethesmchilid are.smit doesnit»say it» is-a,»de£inition, 
but that is the effect of the section. Tne courts and common law 
have always had jurisdiction based on the best interests of the 
child. This is a very valuable section to add to the bill and it is 
an essential section of the bill because everything in the bill is 
dealt witn on the best interests of the child. 


But this particular section doesn't start where we think it 
SoOulosocatieawilCoiwelomtOomacdl awathrathne child ieselt ie Litas s ean) 
directed in other directions, the economic aspects. It doesn't deal 
witn the child as a person. 


In our recommendation 12 on page six we say that the very 
first section should be that you should refer to the physical, 
psychological and social needs of the child. This directs best 
interest at the child as it exists as a person and not at these 
other things, the time he has lived somewhere else and the 
economics and proposed plans of third parties. Let's look at the 
Chard binst. 


Mr. MacQuarrie: How about educational? 


Mr = PPreston sa peducationalvayl Gcon't shnever-any objections .to 
it, but that. would ebe abetter- dealt. iwith.as a-subsection. I. thank 
"Social" would also cover educational. 


MreaesMitcnedlse BDOse you Mnot. really) cover that <somewhat 
earlier in the comments made by Mr. Davis? 


Mr. Preston: Mr. Davis was dealing specifically with 
access, HDUtemthise section 24(2)sstells= the court .what, factors at 
considers when it is assessing best interest of the child. We say 
the’ single biggest .factor must be the child’ as it exists as a 
person, not where he or she is living, but let's assess what the 
ehildsisvand.thenslook atshow these other factors impinge ,on that 
Chikd-. 


-Oi2:4 0-4 Aol 


Mr. mPrestons wWemteel thateiif. you) say, in, determining «the 
Destaminterestsmotethe wchiutd, «thatthe first thingseyoum look, atiare 
the physical, psychological and social needs of that child we are 
dealing with, then you can go on to say, "and those circumstances 
SECmte aes Die (Clare (dues eli meanG we. Nave. some, specific. changes 
that we recommend to those. 


We have suggested a change to subsection (d), for instance. 
Subsection (da) was trying to get at what we have suggested, and we 
justiysave thatyweii<subsection -(d)pyrefers q~back,,to the (a) we have 
recommended, the physical, psychological and social needs, then the 
court says, "What is the capacity of each person applying for 
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custody to deal with those particular needs of the child as they 
find it?" We find that that would better enable us, in reading the 
act, to approach -<the ‘case,itand swesarenalsolom thesopinionigehateit 
would assist the judges. 


We also had some other minor changes to section 24. Section 
24 (2)(a) OL) USays? “Swho Cipesiderowith® ‘the *ichitai Beswhys vi Sea trenot 
important that tne nonresident members of the family be dealt with 
or considered as well? Why is it so essential that you limit it to 
the child's family who reside with the child? There may be brothers 
and sisters in the same town who do not reside with the child, who 
might nave some relation to one of the applying parents, and that 
may be very important. The grandparents may not live there, but 
they may have a big impact on that child's life, and they may be a 
factor. We’ think’ it ‘1s* too Limiting "to "put an -tne words “whe: reside 
with thewchriaw: 


Again, in subsection (f), we feel that the words "home as a" 
restrict this subsection. We think this section should more 
appropriately be worded, "the permanence and stability of any 
proposed custodial family unit." What is a proposed custodial home? 
Is that the physical home, or is that the emotional home? What is 
it? If you take the words "home as a" out, we think the section 
would be more clear--"the permanence and stability of any proposed 
custodial family unit." If there is a boyfriend coming along and it 
is proposed that they are going to get married, is that "family 
unit" appropriate? 


We also are not enamoured of subsection (g), the blood 
relationship Situation. We feel that in today's society 
relationships are not always determined by blood. 


Mr. Davis: They have amended it. 


Mr. Preston: I am ‘sorry.’ Mrs Davis’ “has *pointed* out-+-that 
you have amended (g), and on my quick reading of (g) the amendment 
would be acceptable. You have made important “blood or adoption 
order or anybody who is a party to the application," so I guess we 
can amend our recommendation. 


I seem to be going on a little too long, and” perhaps I* can 
shorten somewhat our recommendation 15. Custody actions tend to 
drag on and on and on. If you get an interim order for custody, the 
best thing your can-do ‘sotfar as your iclientaisiconcerned tic ttoasie 
on the file because once you have got an interim order for custody 
your client has the children with him or her, and the courts tend 
to say, 1f a year later the children are doing all right, that they 
will not change it. 


Interjection. 


Mr se Prestonsa1ts is mot -conly thatenliayvcnmdossnothimgpecc 
does not cost your client anything, but they already have a leg up 
in the action, and the longer the children are okay in a given 
environment, the less likely the courts are to interfere with it 
when“ it finally comes®to the tr ial. ‘Soitirome thet poine tofieviewhios 
the person who has got a leg up in the action, they will delay the 
action if at all possible. They will not bring applicatons; they 
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will just sit on it. It is an adversarial situation; however, there 
are abuses. 


seccions26. 1s San attempt: ito say in "custody actions,.«"Let's 
get it son, eietiss getarthe efullh hearing.”~ Anisinte rnimoapphications:us 
done on affidavits. The parties are not heard from except in 
WLLting puso theprecred¢bs lity may notinbevan“issueiand alfull view 
Nayenor have’ béen- given into qsthes *courtsssThis’ section “ishtal-.good 
provision in that it requires these actions to be moved on, but we 
Woanthstor extendi"ityas Inet Vefebit ftucthers ! We sdoonotd think: wthate a 
mandatory six-month period should be in there. We think that either 
Side, if they feel there is a delay, can make an application to 
have «the matter brought on. Miwa lssinote Gooiveinto se howolour 
recommendation #15 works. Wes'think it) is good,''but we think it can 
be made better and more flexible. 


Mos iebavis ss >Ones other" Ss things “‘cKhatreloccurred *Waftere®r this 
section was drafted was that a presentation was made by the unified 
family court at present operating out of Hamilton. They have 
another system which would possibly work, if we ever get a unified 
family court provincewide. It is perhaps more complex and something 
Cioace yecannoteesbed dealte wath eby: “legislation other thancwMiby 
encouragement, but in Hamilton the court never loses sight of any 
Dabticulanvelilesy 16, dyoumbrings anteinterimvcapphication,) andecision 
may be made at that point, but the file is never adjourned without 
a fixed date. You have to come back after you take the next step. 
inesiiat@icases Gtne* icount’ monitors®each itandPevery-.tstepw of "the 
application, and they do not have the type of delays that we have 
here. 


Teeth iunke tiie Matecenpteito.< putea = sax-—mMoenting time gon BtegkhSe a 
MeGognttaon Of thew fact. that delays can hurt one litigant or the 
Ootner, but another matter that I think can perhaps be done by way 
of regulation, that ought to be encouraged if at all possible, 
would be this kind of court monitoring system. We are pretty sure 
unified family courts are quite a distance away, given the 
constitutional problems and everything else that comes with it, but 
this is another way of dealing with this particular problem. 


Mr. eeG.w W.s - Tay lor veuRxcuse. Me. Does * sectionw26> inot) deat 
with that when you have the six-month feature in there? It is the 
court that is taking the initiative, and I recognize that, yes, six 
months in the life of a child may be long. Sometimes six months in 
eer Miate Mats ‘an =adud ty AsiominimabsAyine theimactiviities <ofe ayjlawyer, 
infinitesimal. 


We are allowing in this section some action, one by the court 
if the parties have commenced the action, and you know it is a 
two-tiered situation. You have extraprovincial orders where we have 
some presumption that they are in order and will be acted upon. 
phenv*thenet+are” thetionessuon Ww which] your sare™goirng iow makersa>cnew 
application, and the new application deals with coming on for trial 
or forilan) interimspossibiléty.o1 thinkathelisix, months--andd advisers 
have said this is their experience--is a good halfway place to Say, 
"Hey, get on with it," because you have certain features, or you 
have a person with a problem. 


They go the lawyer to prepare the papers, and depending on 
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how guickly you work, you have one, two or three weeks. And there 
are the notice applications that have to go out. So, you are trying 
to define a time period that will make those applicants work, and 
Six months was considered a very good time frame, particularly 
considering court calendars and all those other features. 


Tnat does not prevent a lawyer from seeking, during that 
Six-month period, an earlier date, putting some onus upon the 
applicants or their lawyers to bring that six-month period up. 
Otherwise, the court will insert itself and say, "Get on with that 
action." Tnat is why the six months was chosen, and you will find 
that there are many lawyers in this group here who all know how 
guickly six months passes on the files on your desk. I can see that 
aS being a very short period as compared to some of our other 
statutes. 


Could you comment on that? I think the reason behind it is, 
this -isacthe [clerk .doingiit72 Giving Wavidatepsertingeardate msaying, 
“It, (usMon;, Sptieust goss 


Mr .onDaviss Bute yin additionskto fethat eyoultmay ) wantasto Mimake 
specific allowance for one or the other of the parties' lawyers to 
bring. rt von earlier. So, :thewspecif&ict isecti onl isimitheresisayang, sawn 
additions tole being qoneviewed) Patie-six Tmonths,. i yous Imayis ibrangeeean 
application for directions at any time when the case is ready." 


MrpeG. WNets Taylor siciBut Stitt itis: within gahe sales grand sggne 
ability of tne practitioners and lawyers today to do that, just in 
your general practice under the procedure that is available. Is 
that not possible? I do not think the law has changed that much 
Since I was practising. 


Mr. Preston: That certainly is possible. The problem we 
envision as° that “‘this’tbilb © contains’ provisions +-forimediation *and 
assessments, and they often take longer than six months. If you 
combine section 26 with an automatic court review, with assessments 
and mediations and other factors, are you creating an additional 
burden on the court to bring things up, an additional appearance in 
court by the lawyers, which is incredibly costly to the litigants? 


EO%50 asm 


What we have suggested is that in view of that, you do not 
make -it anv“automatic ‘thing on®*thet®six months buty oi "addition, =that 
you can provide that there is a written request and perhaps at the 
first appearance the judge can say, "All right, if there is a 
mediation," then he can set a period other than six months. 


Perhaps toure briefs '’s*notixclear;, t(bhut VA dyou lc usti@haverdit 
coming up at six months and a month before the six-month period a 
mediation was ordered, then the lawyers have to go back, as the 
clerk said, "Here is the automatic six-month situation." They have 
EO..goO°back=tor-the) court randmsay to. the tcourcveatitchack point, Sp 
months iS not appropriate because you have already ordered a 
mediation." 


What “you want) "to avoid vain? '’this® day and age, M+ *think 27 isa 
multiplicity of court appearances on the part of anybody. The cost 


is 


to litigants, especially in family law, is astronomical because it 
is all coming out of the same pot anyway. There is no insurance 
ConpahyepayiIngetOGeIt. gigerceis novbig company paying for itaiatt is 
akinecoming out of onesiitebe potpandsit .isbeingysplitup. 


If you can find some vehicle that moves the cases along but 
prevents automatic court appearances unnecessarily, then you are 
getting somewhere to the ideal. Frankly, I do not know what the 
ideal is but-- 


Mies eeoDenSterl 2mm ALCwmy OlwmenOte. Saying. thatesasix months. ops 
often too soon simply because the reports are not ready and it only 
results in another adjournment anyway, so why would you-- 


Mr. Preston: It is entirely possible. 


Mrts oSpensieris .--be) wanting §.to..have-.an even earlier 
review period. 


Mr. Preston: Every custody case goes at its own pace. 
Sometimes they are battling tooth and nail and you are in court 
every week. Sometimes you go and have two parties that both think 
they arevsright “but gare acting like adults .and agree to an 
assessment. They run at a different pace. 


Six months iS an arbitrary figure. I do not know where six 
Moncnisancomeswtroms yet) VS nots a bad “Eigure, but it is) arbitrary 
because it bears no relationship, I find, to how the case goes. For 
pistance, ewthe snoEticial. guardian's. -report;..~If,syou» have...real 
problems, and I will get to the official guardian's recommendation, 
it sometimes takes an incredible amount of time. 


Mirna SSRens Lemisge oO eabouchs Oper «cent of athe, time you would 
just be sending someone done at the six months and getting an 
adjournment anyway. 


Mr ePrReston: cigwould think, that as a very serious factor. 


Mite ea ee VbO mw nV OUNNSLAnDLCOm OLD say ING ar Cnat. Llp ds. Fd 
Litigantystor anya clientymwouldsget my ointerim, ordersand sit. on it. 
Ths 8s eputssin: there- to, /prevents.that. .Also, ise you -go. down .the 
Other -routes,* the court is aware of the other routes you might 
take--mediation, the official guardian assessments--so the court is 
aware of all those. 


iii sa seit omemake Msure; o in. the ‘best interests yoft the child, 
that it happens guickly and make that definitive answer that the 
child is awaiting and the parents also. If you put anything longer 
than six months, I am fully aware that there will be times when the 
mediationwwibleenoterbbe tdone,and an official .qguardian..report.might 
not be up, lawyers will be on vacation, any number of excuses that 
there might be some delays. 


But this is put in there to make everybody move quickly. yes, 
it) istankanbituaw edate. s¥ou ‘couldsput vasyear;athatwisvan arbitrary 
date Peort nime gmonths. All of sthem ‘are arbitrary.) Bue this 1s sto 
make all of the participants, the parents and those people who are 
servicing. the. court,.or the parents.or the lawyers with the 
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necessary information for the court to make that decision, hustle 
their butt and-- 


Mr. Preston: T- understand Vthat: 


Mr. "GoW." Taylors --get “that-“intormation rr here sso tic 
judge may make the assessment. 


I teel that six months is a period tnat makes everybody move 
along and get it done.) I havet diffictitye with your argument shai 
have got my interim order. I am going to sit there." 


Mr. Preston: Our recommendation would allow the other 
side to, say:""You arey sitting on itepiYoucares thempetitionerourou 
have the interim order." The plaintiff for the petitioner runs the 
cases. Tnose people who set the actions down for trial or pass the 
records, it is their responsibility. What we are saying is, if I am 
the respondent, I can py written request ask the» matter )*to =be 
listed and then this comes into effect. 


If we have two family law practitioners who are dealing on an 
egual basis and both interested in moving the matter along, then 
they Know and move it along in tandem, and it moves along in the 
proper order. If we have one side that is delaying for any 
particular reason, if it accepts our recommendation, the other side 
can make a written request and the court will move it along. 


That is, really .the thrust ofo0urt argqument.2kit@etes surbbpean 
adversary system, but let us let the adversaries move the case 
along. Here is an additional vehicle that allows one of the parties 
to vask thescourt to:move it along’ 


Mri. “Spensieris i]. “can “Sees that: “is*jpartrcutarty sbeneficiad 
where you have an unrepresented respondent. Are you contemplating a 
very simple court case? 


Mrs “Preston: TE Vyourthave’ an. wncontestredi tease ;a-v.0u— do, enor 
have any worries. 


Mr. Spensieri: I meant unrepresented where you have a 
very simple forum to permit--a lot of these caseS are going 
unrepresented’ these ~“days." YF ° could see ‘your’ pointsS2fveyoul swere 
arguing for a very simple, self-help kind of written request by a 
respondent who does not happen to have a lawyer to move things 
along. I could see the benefit there. 


Mr. Preston: Perhaps a compromise is indicated. Often you 
have an interim thing or you have an interim order or you have at 
least some kind of first appearance in court. If you have that, the 
judge should perhaps be able to vary the six-month date to the 
needs* of thesparticular "case s/ But@section 6(1) @asYwordedy, said? ‘the 
clerk of the™“court' ‘shall listwthe? application: @iheythavestordomie 
no matter what else has gone on in that action. 


In any event, perhaps we should move on to the next-- 


Mr. G. W. Taylor: Before you move on, because this is a 
very pertinent part; sections 26(2)asays: after Melis Salistedeby tena 
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Cleriggoreregistrar Lintaccordance. with subsection 1, «-thes courtweby 
Ordemenayisiieaa date skorpthe .hearings«of themapplacations" ‘So »you 
Waviecsean MEOpPOLtunttyegatanthart time sifor » thesiecourtl: tom smakeoscthe 
assessnenti sas *to, whatrathemappluicants pareisdoingylout! there),1 ftheir 
solicitors or the support staff who are supplying information. If 
LUvisiteltochatethey best tinterestss ofaithe! child tareisserved arf the 
Situation is investigated, there is a culmination and an order made 
Guivek iis. 


The six months is really to make all those participants--as 
Mr. Spensieri has indicated, some may not be represented. There may 
Daw somessdclayc yy Degei ty solicitonacde lays,.,.beswte) juste ithe «system 
itself slowing down. This is to keep track of all of those by the 
court where it nas been filed, to make everybody move along and to 
make them come to a decision. 


The court is pressuring them into it. They are keeping track 
of it. You have made the application to the court. Where there are 
participants, it can be looked after. There is no difficulty in you 
phoning the solicitor on the other side, making your interim 
application or request to delay because this is going on. 


I recognize it is another appearance, but for all those 
participants where only one side may be represented, it was felt 
that the decision, once you have gone to the court, to make the 
court responsible to move that action along--and heaven knows, we 
have enough complaints about delays in the court system and this 
May cause enormous problems for the court; we recognize that--is 
one that keeps everybody for the best interests of that child. 


Mr. Preston: I can view this as cauSing more delays. We 
have no judges half the time in the family law area now. There is 
anemncredroleisdi ftrcultyy iniobtainingsijudges.¢ Theremar es only § two 
family law commissioners. It takes six weeks to get the first 
appointment date. Even in urgent matters, it sometimes takes days. 
If you add all of these additional elements automatically to the 
court's docket, I do not know how they are ever going to deal with 
the volume. 


Lijineardowisstakisticy thes others day othatsez5eper .cent -of.) the 
Supreme Court's time is being taken up with family law matters. 
There are some weeks when there is not a Supreme Court judge 
hearing tamily law matters. If there were a lot more judges, maybe 
thiswwidd. works Butdsifo itdis tjustieautomaticallys coming,qup sinasadl 
these cases, and custody cases most often take over six months, you 
are just adding extra motions to the court dockets, perhaps in some 
cases necessarily, but perhaps in other cases unnecessarily. 


T£. the section is rethought and you say, "Fine, if there is 
an earlier court appearance, the judge may ask that it be brought 
backihine sixsimonths,", then! ity dsieautomatically listed vand brought 
back,» thathimay get «around “that problems if thes judge has already 
indicateds ib. 


But to have every case automatically come up in six months to 
the court may put a burden on the court, because automatically then 
you have two lawyers there burdening the court time. How do they 
schedulile it? When the: clerk lists it, «then» I» get:-asnotice and I 
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have to appear. If I am on some other trial, I send my student to 
Say I cannot be there. Then it is adjourned to another date and 
then ‘there? is“ another noticesss1 Jnhink?stherengnasggeo nie Ssone 
flexibility: ini thisiséction. sfhessectioncis good batel thisieethere 
has: ‘to: ‘be more’ FLLeExibiiity “bui be antoreat. 


Libwa oe 


Section 27 of ithe, .biil dss aesimblamsesection toserthativwhicn 
appeared in the Family Law Reform Act because of the paramountcy of 
tne federal jurisdiction of divorce. The problem we have is it says 
if there is a divorce action commenced, any application under this 
part grinds to a halt unless there is leave from the court. We do 
not think that iS appropriate if it is merely a divorce action and 
does not deal with custody. 


If you have an application going under this act for custody, 
you are acting for parties and you say, "Let's leave the custody 
matter to be tried separately and get the divorce out of the way," 
and you can do that. Why should you have to go to court to bring an 
application to continue under the Family Law Reform Act if there 
are no claims in the divorce for custody? A minor amendment to this 
would indicate, if there is a claim for custody under the federal 
Divorce Act and this application stops except by leave of the 
court, then you have covered that situation. 


Mr .eSpenSileriss Deseed youriscomment: asim asitheoreticals poant 
but now many divorce proceedings have you commenced where you do 
not ask for ancillary benefits? 


Mrs Prestons: Insvmy > spractice;s if mie havermatescusStodyis action 
that has been going for a period of time and it is decided to bring 
a divorce action, I run them parallel. I do not take the time to 
put them all together. 


Mr. Spensieri: But assuming there was no. pre-existing 
application? 


Mr. Preston: You make your election as to whether you are 
going under a divorce. Sometimes you do not have grounds for a 


divorce and sometimes you only have grounds for your custody 
action. You just Sbring, your custody action undermthieebinis ofrivour 
family Taw reform action. If dt has been! "going ons for “six or® eigne 
months and all of a sudden one of the parties moves in with a 
boyfriend, and then you have grounds for divorce and adultery, you 
do not want to go back to square one in the action. 


We do not feel it will cause any abuses. We are just saying 
thaty Cats there’ as asDivorces Acthbapplicationmogoing Onmandatit fie 


merely asking for a divorce and no relief under this bill, why 
should your -application/under “this bills gfind»toF athaltaiuntilovou 


go to tne court to get approval which is going to be rubber stamped 
anyway. 


Mr. ppensterds SOMSLC eS tstiionly for those pre-existing 
files-- 


Mra, Breston: Sureé 
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Mroy Gey WeivtaylorssiMrJejPreston,, beforerreyouw-continue; <I 
would like to ask you one question. Without being pejorative to the 
legal profession, there are always legal gymnastics at different 
times. My mind does not fail me that much that with the numerous 
divisions of custody and matrimonial and family situations and the 
numerous courts--one could go to from the surrogate court to the 
supreme Court to the family court--with this section in there, can 
VOUsywsee, t1t--and) 1 sask you «in. a..general, way, drawing ..on your 
experience--as a method of staying a family court situation where 
you Know your best results and all those features are taking place 
in a Ltramilyecourt? 


You have gone along, there is a date set, you have done some 
mediation, some expert help has gone in, so you are really just 
apout ready for the hearing. Then in on the different desk because 
the other solicitor has come up with a neat little ploy and has 
dropped the divorce action with custody in there or maybe without 
custody, you now have just what we are trying to do, serve the best 
interests or that child and now, because the litigant may foresee 
something thatdisamnots an, that:-litigant's:-best ,interest. that -he,.or 
she believes for the child, you have a delay situation. 


I think it is still possible now even without this act to 
bring about delays. What is your experience in the profession? Are 
they using this ploy to delay family matters now in the courts and 
would this create a problem, although we have the gualification 
except by leave of the court, so you have to go back to the family 
court to continue? Can you foresee and has your group foreseen 
problems with that section? It is one that you obviously have to 
insert in some form or manner in this section. 


Mr. Preston: You have to have ts because of the 
paramountcy of the Divorce Act. You cannot have two actions for 
custody going without one of them being paramount. I have not 
experienced abuses. I am aware they are possible but I certainly 
have not found them. Generally speaking, in an action for custody, 
the practitioners move it along and they do not try those kinds of 
ploys, clearly because you can get some kind of protection from the 
SoOu@mthes The scourt «wil lmputethe ocwo. actions. togetherpern order, to 
expedite them and move them along if they find that kind of abuse. 
MERSLSOMNeLe yy bute. .dol not finds) at. .being sabuseds. Havesyou) found 
that, Ross? 


Mr. Davis: ise 1CyitiS@o alee Dlacante aramcempiy sibOwm Oly eet oO 
judge-shop, then the authority that is granting leave is clearly 
going to put a stop to that, and say, "You are simply doing this as 
a device." I suppose someone who is being creative about it could 
say, “We are here in the family» court, but there is some property 
we cannot decide. We do not know who is going to get the family 
couch, and then there is this other problem. Maybe we should not be 
ineethiseicourte at. all." (They “have interim custody sso;ethey. Say, 
"Let's go to the Supreme Court and have this whole thing decided." 
You are going to be able to engineer a delay just by taking that 
step and it may not be seen as an attempt to avoid a judge, but you 
may be stretching out the period of interim custody. 


It may be this particular amendment will not absolutely 
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prevent that’ sort of “thing})**butein’ Mr.+SPreston ss case =it= would 
allow the two things to go parallel without having to worry about 
getting leave. I think the courts and the masters and judges 
involved are wary of that type of *thing,© but 1 could be “a ~problem. 
I don't exactly know how you get around it. 


Mr. “G. We° Taylor?- To )-get? bdck>-too myo-earller comments, 
wnere the statute for the family law system has been built with 
some efficiency, aS much as can be built into a family law system, 
this one allows that quicker determination to be thwarted by 
dropping another application on or instituting another action. 


Mr.* ‘Davis: )2t. has: ‘been “done  wwutt ire donvt tknow> Whow. toe ger 
around it. You can't avoid the effect of the Divorce Act unless 
they transfer that jurisdiction to the province at some time in the 
future, in which case you will not have the problem any more. 


Mr. Preston: I “think "our *-amendment™ yust>?makes®© “pte tess 
able to be abused, because the divorce action would have to contain 
a--claim *for* custody ‘tor stop the Yyother custody action. Lf you sj usc 
start a divorce, it stops automatically even though the two claims 
are not related. Our recommendation merely says, "Let's make sure 
the same things are being claimed before you stop the action that 
is- already going!” I "think ‘that-is'*the* best’ <1 Y’can #deve is’ there 
anything else on that point? 


Mie Ge Wee LAayLOr: NO’ 


Mr. Preston: Under the custody access orders heading, 
section 28 contains the powers of the court, but if you go to the 
back of tne bill to section 75, it contains an additional power of 
the court and that is the power to make interim orders. We could 
not see why you would not put the power to make interim orders 
right in the powers section. It does not make sense to have it in 
two ditferent parts of the bill. There may be a reason, but it was 
beyond me in any event. 


Mr." Chairman:  Excuse>°’me;, May" “break in ate=thrs=spoint, 
Mr. Preston? Yesterday Mr. Renwick, in particular, had questions of 
the official guardian's office and we requested that the official 
guardian be here. It has been arranged for Mrs. Purvis, the acting 
deputy official gquardian;™ tom’assist, Us. “She*™ was duecseat @ i ytand 
rather than. cut you short, .could@ ‘we “perhaps hear *from@her= ate ahe 
same time as we are hearing from you and deal with this at the same 
time? Then when the members have finished with Mrs. Purvis, as the 


case may be, we will carry on with the non-official-guardian 
matters with you. 


Mr. Preston: Certainly. I appreciate having Mrs. Purvis 
here and I think this “is»a very "good way “of dealingMwithOiesyFrirrst 


of all, perhaps Mr. Davis can give you the changes in the numbers 
LO Our’ pr ler. 


Mr. Chairman: We are at the very top of page eight. 


Mr. Davisz??That"s* correct. O°IniSthesetivst Gilsine|e2s7 Schanges 
to 30, 41 is now 34 


ZS 


Ls LO ems 
Mr. Renwick: Where are we? 
Mus Davis :oPage,eight,: ‘thelifirst Line: 
Mr. MacQuarrie: Section 41 is what? 
Mrom Davis asSections34. 
Mr, Renwick: Section 37 is 30. 


Mi seDav cs Thatseusseaine thes fifths linea iPhe inext «change, is 
under supmission 1, 39 becomes 32. 


MisguG. LaWes. Tayiortei Fors; theasassistance of those lsmembers 
With this brief, a rough rule is if you subtract seven you get the 
correct numbers from the brief by the Canadian Bar Association, 
family law section. 


Mr. Davis: That is the case all the way through. 


ME. we Gesu Neimlay lor: NO, the, laterneonesamwith, thergvery high 
numbers do not work on sevens. 


Mr. Preston: Where you added things. 


Mr. Davis: Perhaps, ratbhem gthanmegog schrougn. s<eacheneone 
Substracting seven-- 


Mr. Chairman: I am not sure Mr. Taylor wished to _ shake 
VOUSOLL. hee wasssjustergivingisea rule of thumbs tos-the -members.. «Carry 
On, if you would, at least to the end of the official guardian's 
part, with these section amendments. 


Mr. Dav.ises In wthe. first. line, of page .nine,..section 39 (1) 
becomes 32. Under the haeding "Custody and Access--Enforcement" in 
Ehomech PEG Lincye .444 i becomes i3/ .eAbDOUL pelignty Liness down, i442 ).<b) 
becomes 37(2)(b). In the second last line, 44(6) becomes 37(6). In 
the first line on page 10, 44 becomes 37. In the second line of the 
next paragraph, section 47 is 40, with the same change in the 


second line. Those are all the changes on that page. On page ll, 44 
in the first line becomes 37, with the same change in the second 
line. Section 46 becomes 39. Section 47 becomes 40. In submission 


Six, section 44 becomes 37. In submission seven, 47 becomes 40. 

Mo. aChatreman: ‘Thank youu Mried Renwick 2enow (do -youe wish: (co 
handle it? Do you wish the Canadian Bar Association to carry on 
with the brief and you will then intersperse it with, perhaps, 
guestions of Mrs. Purvis and/or the CBA people? 

Mr. Renwick: All right. 


Mr. Chairman: Fine. Would you carry on, then? 


Mime PLeSton nevis stot malian bitlew | 40. moved Bthes olricial 
guardian's powers for reports from the Matrimonial Causes Act into 


20 


this act and we essentially liked that approach. We made certain 
recommendations as to the terms of it, but we liked that approach. 
We felt the official guardian's powers of reporting should be dealt 
with where they are most often needed if the Matrimonial Causes Act 
waS being repealed. 


When this bill came out, that had been changed around. Some 
otf what we had recommended was put in this bill, but now you have 
to’ look at this» billYfor thevofficial’ quardian's report "and cnen- go 
back to the Matrimonial Causes Act to see what the effect of it 
was. I am not sure, from looking at the new one, whether that has 
been reversed again. Just give me a guick second. That is right. 
Section’ 32 specifically talks*about the offictal- guardian's reporey 
Bill 140, as it was constituted, was a lengthy section, it was 
section S9@in thatWibidl.°= it" wast /i Ssecricuse ong aname. Gr LOOK 
everything that was in the Matrimonial Causes Act and put it all 
together in one place, so you did not have any references back and 
forth eo various acts. 


We found that an appropriate way of dealing with the matter 
and we do not know why it was reversed when this bill was brought 
out. We think that “all the” official quardian- Ss’ 1rwles;—-as- far “as 
official guardian's reports are concerned, should take place in 
this bill. I do not know what Mrs. Purvis's comments on that are. 
Maybe it doesn't make any difference. If we are dealing with 
something, I do not want to have three volumes of the Revised 
Statutes of Ontario on my desk. I just want one. It is guite simple 
from our point of view, but there may be a perfectly valid reason. 


We are also of the position that the official guardian's 
Office. is a very valuable “office \toVOntario?l” lt=pertorms Pay oreac 
variety of roles. Where I run into the official guardian's office 
most, of course, in family law, is in custody and access problems. 
For the nonpractitioners, if you have a divorce, for instance, as 
soon aS a petition for divorce is Tssued* inewhich there "zs" avchnirid 
under the age of l6--there is an extended definition, but I will 
deal with that for now--you must serve the official guardian's 
office and it becomes involved with its particular rules. That is 
not if there is custody claimed or access claimed, that is if there 
is a child under the age of 16, whether the child is part of the 
AivVOncesapoLicaclonm Ommot. 


The official guardian's office then sends out a questionnaire 
to everybody--you can correct me if I am wrong on the procedure. 
The guestionnaire sometimes comes back and sometimes does not come 
back and there are more letters following up and more postage at 30 
Cenusi ia “letter, and ite slows down the action. Tf ol. nave: avai vorce 
and the parties have entered into a separation agreement that has 
resolved custody, and I am merely claiming for a divorce, no claims 
under anything but the divorce, my action for divorce is bogged 
down waiting for “the * officral tquardian «toes send=-*oute ene 
questionnaires, to get the questionnaires back and to file a 
one-line report saying there are no difficulties regarding custody, 
if that is the situation, and that is generally the "situation in 
those Kinds (of “matters. * It IS’*not the tal linweCcemmctiomeot icra | 
guardian's office except that it does not have enough bodies and 
people, as I understand it, to deal with these things guickly, and 
people don't answer these guestionnaires half the time. 


at 


We think, ,»if custody is in  .issue,. the -official guardian 
Should be involved. If custody is not in issue, we appreciate the 
official guardian is the provincially appointed watchdog, but I 
don't think it has the bodies or the means to give effective input 
into that, and you end up with delays in your uncontested divorces, 
ADO meciate lL Sept he. TiestmappDroaChestOs.Our bill. Perhaps. cit «mights .be 
appropriate for Mrs. Purvis to comment on that approach. 


MU Sse bULVES*s anil “Nadeuberter start. back on your, .comments 
about gene earlier @byll,,and why nit-.was worded the: way ite was. o1 
think if you read further you will see there are complications 
theres that «were -not-.in the previous. Matrimonial Causes Act. It 
allowS:s €nejudge-_to> dispense» with,.our -report. -it became just 
impossible, from an administrative point, to handle feasibly, and 
it would almost lead to more expense in the long run if we follow 
Ze through later. .We felt it was better .just. to leave the 
Matrimonial Causes Act as it is, with no changes. 


Pe Ccaonnots Treallyr go Pinto eVoOuresspoint: about not.ewanting) the 
FEDOLTts. (Mr... Perry has placed our positions ibefore «the Attorney 
General (Mr. McMurtry) and has approved the present form, and I 
don't feel it is appropriate to go back into that. I have not been 
involved with him closely in the amendments and I am not able to 
comment. 


Min eee cuOns sale plea Can, jJuStechbrietlyj= responds to, that, it 
Sasvueki emer; Ommethemerinrct ereading “that: puttings. tt. back4>;in. the 
Matrimonial Causes Act waS making an attempt to say: "Fine, here is 
what you have got. Let's not monkey with the official guardian." 
Bill 140 did provide some changes that were good for the official 
guardian procedure, and it almost appeared to us to say: "Let's not 
mess with that and we will not have to go and amend the Matrimonial 
Causes Act. Let's deal with that later." We think now is the time 
EOnm Ocal with late, and setheastuUunction: Shotlid — be -.deala’” with 
appropriately. 


I happen to believe that, from a practice point of view, a 
judge should be able to dispense with the official guardian's 
report if ne or she deems it appropriate. It is the judge who has 
BOmevdecide thesecasesarltesis theaejudge. whoivreads the official 
guardian's report and is most influenced by it. 


Tawra penvery, crank wich you chat, In dealing with "oLrficial 
Hudrdlanus meporcs wulsinave. Nagea Greatsdeal Or difficulty with ehe 
reports that are filed because of the amount of hearsay they 
contain. The official guardian's report in a contested action, if 
there is a detailed report found and filed, contains evidence that 
POULdmEneVeLI. Den OLOUght. -LOrcim in COUrc, “Lt. 1S a Way  OL= gJetcing 
evidence in that should never be there. 


Teappreciate it iS" very difficult” for~a case-worker to go our 
and interview a woman or a man in the home and present a report 
that does not deal with some hearsay. But these reports often come 
back and what is right on the face of the report, what the judges 
read, is that this woman says her husband has abused her, has 
beaten her up and never gives her any money. It gives her view-- 
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Mr. Mitchell: Who is that? Margaret? 
i S20) canes 


Mre,. Preston? “Possibly, but “10 “9iVeES “<ie@e palcy og ee view 
through the mouth of a case worker in a document that is always 
read by the judge and that will give the judge a colouring. Surely 
the judge should only have the evidence that is properly admissible 
before him.+'This ‘we find’ Ws -a\ defect) yin’ the *offiteial @quardianvs 
report that we should try and get around. 


Mrs. Purvis: You must realize, though, that is 
(inaudible) that causes that. 


Mr. Preston: That is why we want it changed. 
Mrs. Purvis: And the case law as it stands. 


Mr. Preston> abut sit is providede ~LOr. ADS tla OO ia 
understand 1s, when you have rules of evidence, how through filing 
a report we can get around the rules of evidence. Rightly so in 
many cases the judge puts a great deal of emphasis on the official 
guardian's: "report. If thes official< “quardian“cesreport. canes ouc 
making recommendations and put it in a language that says, "We have 
interviewed all the parties, and our case worker's gualifications 
are X, Y and Z, and based on those interviews we have the following 
recommendations," we don't object to it. 


But what the official guardian's report says is, "The case 
worker attended at the premises of So-and-so and So-and-so and was 
told the following history." Then you have three and four pages of 
what one of the parties thinks about the other side. That is not 
Subject to crosS-examination. It is not subject to any kind of 
testing. It goes to the judge before he hears the evidence. He 
already might have a predisposition to deciding that case in one 
fashion from seeing the official guardian's report without any 
possibility of cross-examining. 


There is only one provision you can do; you can dispute the 
official guardian's report and that never works. 


Mire Gee We. Taylors “It 1S («in the Matrimonial, couceccimEnc. 
that it allows you, because before the judge sees the official 
guardian!s report, 2£ the practice Gs stil Veine. Same, LG liserrtled 
with the court, it sits in the court file, the judge hasn't seen it 
prior to the hearing and if there is any material in there at that 
time that you as the solicitor for one of the applicants disagrees 
with, you can then put your dispute features in, which is at 
present provided for in the Matrimonial Causes Act. 


Mr. Preston: All the dispute is my hearsay answering that 
hearsay. 


| Mr. GoW. Taylor: Right,’ <‘but= then sralsco Fyou svatcena. | che 
trial, the person comes in and then it is no longer hearsay. 


Mr. Preston; ~But = it as “a “colouring. “When syou=scane any 
piece of litigation, all the judge has is the pleadings in front of 
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him, whicn is the concise statement. He should not have any bias 
and@ wear feelarschaty Ghemeorticial guardian sujureport-—-and..«-1t.,is 
inadvertent; at» certainly isn't intended; it is the way it is done. 
iananbymoctaisay ings the nemismanyymalice. or; anything, d..am just saying 
Eheueawmuctembe ara lebeuremm way for, the-.official} guardian ,,-to. .make 
recommendations. I get reports quite often that merely say, “One 
Side Vsay.spitha sc arthesuotherms sidewisayspethat+" «Lt--doesn't have -a 
recommendarionmatealleinw1t, and. - don't know what value that is to 
the judge if there is no recommendation. 


Mr. Gree onrlayeor: 7h “chinks the, general. overalley value, sof 
ENG MoOEti Ci abe Guard van se reportje ify iteshasn':t, any .other, at least 
you have a system whereby--and I am sure you have come across them 
in your practice--there is some insertion and these are usually 
done bynchaldrenss, aid,isociety workers. TE. think -that is still the 
Practice, Mrs. Purvis. 


Mrs. Purvis: Yes. 


Mr. ssGoew. aTaylor: ;That somebody has gone cout .and -required 
thea” sindavwaualampartacipantseyin, stheseditigation: stoy make, some 
information available. Indeed, again it may be paternalistic, but 
somebody from the state has gone to see or inguired and they know 
thats el SreG0rehcoming,- Or =shaS«, ax possibility, of; being -forthcoming -in 
theriopinonalasituation«dan.~ the-family.;law.court.,.in-.one. of. these 
applications, but inva divorce that they have to explain, *"Ea.think 
it is an adeguate and reasonable process for the courts to be in 
under their jurisdiction to say: "Here are two people departing 
theszrorconjugabolifesswWhatetscirgoing ecco shappen «toe the ichildren® of 
that marriage? Are they adequately taken care of?" 


There could be many situations where the lawyers can fit in 
any type of separation agreement. They have not checked. They have 
just come to an agreement that it's the easiest way to solve this 
problem, and you and I know there are solicitors out there of that 
type. 


Mr. Preston: I have never heard of a case where there has 
been a separation agreement and there has been an uncontested 
divorce that does not claim custody where there is an official 
auarndvan' seireportebiddedjathatycinssany way. sinEluences¥ the, court 1 
have never heard of one. If there is, Mrs. Purvis can correct me, 
but I have never heard of that happening. 


Mice GoaiWealay lor: OuMceme SO, but. <in many... of “tie. cases 
there is the paternalistic feature of the court having to go and 


see that the children are adequately cared for. I am Sure Mrs. 
Purvis-- 


Mio Prestons, That. only “happens = in “contested cases. It 
doesn't happen in uncontested cases. 


Mrw4Gon WaseTaylorind grecognize,-that,.but..it iss one of) the 
safety valves or features of the system. Mrs. Purvis and I know of 
Sapnataonce wherem even. Lthatwaneacm taken -a’. child Sout? of: some 
apprehended danger or some situation that would not have been there 
had they not had that feature. Again you might suggest certain ways 
of saying, okay, only on contested ones will we do this, but so far 
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we have not come to that conclusion. Again they may be not perfect, 
but it is a safeguard. 


Mrs. Purvis: In’ addit?ron, ~“there Stare **cases, DE Vicourse, 
where one party iS not around and the children may ostensibly be 
stuck with one parent, but that parent turns out to be not suitable 
and in that case we are acting aS a Screening device to go in. 


Mr. Preston: I »agreeibwitipmsthat, SOsbut eagainwithabyericata 
children! ss “aidenbunction: vas ewoll.-outs the: “child =is = im eneed of 
protection. 


Mrss ‘Purvis: But’ swe* arerethe ones cwwhorcatche wt ebefore the 
Children's aid. 


Mr. Preston: Don't misapprenend what we are saying. We 
think official guardian's reports are a necessary and valuable 
tool, ‘but “we don't think that tool is beng WeedtVinsSthe right 
fashion at all. We think there is an incredible cost burden right 
now!’ You pay *$50*to,..get. anfGomiaciabGigquardian’s..feport,jel ewould 
guarantee that the $50 does not cover the cost. The province's and 
the people's money should not be spent except where it is needed. 
Perhaps the budget could be best directed to do a better job where 
it is needed rather than do a three-quarters job where they are all 


the way across the board. In contested cases it is needed and it is 
valuable. 


We suggest two things. There are certain cases where the 
official guardian's report is not needed. Let's look at those and 
take those areas out. Where it is needed, let's improve them. Let's 
get rid of the hearsay. Let's make their function more valuable. 
Maybe if we take away all the clerical work they have to do in the 
unnecessary cases, they have time to do a good job in the cases 
where they are performing a valuable function. 


Mr. Renwick: Why would you say it iS not necessary in an 
uncontested case? 


Mr.u Preston:s ILis:I haves a-rcasenameowhichsethesparties, asaya 


have done a custody battle under this bill after it is passed and 
they have settled, the custody has been resolved-- 


Mr. Renwick: Forget saboutysthiss bill GiwWhy. do eyourvssay that 


the official. guardian has no, part fin stheycase oOfesan puncontested 
divorce? 


Mr. ‘*Preston:s Not*#wanis uncontested® divorce’ . ais divorce ssn 
which custody has not been claimed or access is not a factor. In 
those cases they are reguired to do their function. 


Mr. Renwick: The case you stated was that there was a 
separation agreement and an uncontested divorce. It dealt with 
custody and access, and I took it that you were saying the official 
guardian's report was unnecessary. 


Mr. *Preston: “I @said"-1f there! ®were® no’ claims oforstcustody 
and access in the divorce action. 
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MinawRenwicker Wemamiatalking about. the simplest. kind ofsawa 
Case, a ‘separation ~agreement’. which, deals swiths all;-aspects.« of 
custody, access and everything else about it, a divorce which 
incorporates or otherwise the separation agreement. I take it you 
aregsaying the official guardian issnot required. 


Mr. aPrescton:) Yes vet wouldysaysthat. 


Mr. Renwick: Why? 


Mrin Rreston?  trhats ass my — personals. opinionye because “le chave 
notrmscengalcase in which the official guardian's report has had any 
impact on the judge hearing the case or any influence on the case. 
The official guardian will send out a questionnaire. Both parties 
will send back the guestionnaire saying, "We have resolved it by a 
separation agreement." 


Mr. Renwick: Whate gabouGmethes schildrenz.* They-yvare «net 
represented. 


Mr. Preston: But there are no home studies done in those 
cases. 


Mr. Renwick: I am not’ suggesting ste LS sperfect..6or 
anything else. All I am saying is the children are unrepresented. 


Mr. Preston: But they are not going to be represented in 
any event, because what happens in one of those cases-- 


Mr. Renwick: There is a reference in the official 
guardian's report to the children. 


Mr. Preston: Bid they won't be represented by the 
official guardian. 


Mr. Renwick: I know they will not be represented, but we 
wa Lie come stomithat cintarminute.. All isam ‘saying as@that thescourt 
does have in front of it a document from the official guardian 
which is a report and which does deal with the children. Whether or 
not it is a purely formal matter, whether or not it is there simply 
tomalertyvethesscourt, whether orwnot ethebscournt’ treats “tt in any 
particular way, why would one take it away? 


Mia Preston: Because it doesn't add anything. Tie “My, 
experience what the document amounts to is a one-line document that 
Says; ¢ “there: sarnes nos iproblems swith) «custody sand »access,” .But you 
already know that because you have got the separation agreement. 


151 313.02 as Me 


Mr. Renwick: The children have not been concerned in that 
matter. 


Mr. Preston: They nave never been concerned in the 
preparation of the official guardian's report. They don't file any 
report. The guestionnaire is sent to each parent who has already 
signed a separation agreement. They send back a questionnaire and 
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that is the end of it. How are the children ever represented in 
that situation, except inferentially? 


Mrs. Purvis: It might surprise you the number of cases in 
which the situation is as you say and one of the parties comes to 
us and says: "I have signed a separation agreement. I don't really 
go. along “with) Tt.s:1t Sits note realtvn what ivwantweee icy “are 
frightened, they are pushed through, they go ahead with it. If we 
are there--and “they are’ muchi> more], likely -Acommtalkim toe us 
freely--sometimes the parties are extremely intimidated by their 
lawyers, which seems a bit strange. 


Mr. Preston: I can understand that. 


Mr'sev \cRurv usxer Sov" they! yrcome:,erorm tus sgpThey shavebran Lear, 
somebody to talk to, to tell their problems to. We go back and, all 
right, maybe this was all ironed out before it gets to the judge, 
but they have that person to talk to, to discuss it. Then we go 
back to the lawyers and try to get the matter ironed out to suit. 


Mr, ‘Prestons “I'"'canv‘only. indicate’ thati , frometdiscussing 622 
with the committee--and there are a number of people on the 
committee and they all do extensive family law work--you don't do 
away with something lightly; and we don't make this recommendation 
lightly. We are very concerned with the official guardian's 
function, and we have found that perhaps the cost in itself is more 
excesSive than the benefits you receive. In everything in this day 
and age you have to look at the economics and everything else, and 
we find it probably isn't cost effective to do these reports. 


Mr.) Renwicks: Io agree witheatiateo) batant notoaicalk ingeeanoue 
whether’ at isi cost, effective: Yorenocwerrh “amy talking@ about tie 
Substance of it. 


Mr. Preston: I have done family law practice for 10 years 
now and an untold number of divorces. In all honesty I have never 
had an uncontested divorce--one that had been uncontested from its 
inception, rather than a settlement, of course--in which the 
official guardian's report had an impact on what the judge has 
Said. It has been other than a one-line report. If something comes 
up in the guestionnaires and it is contested, then they do their 
homes studies. 


I think the home studies are good, and I think they should be 
strengthened. I would rather see a change in the thrust. The 
official guardian should have more impact in the contested cases, 
in the cases where the people are going through a very expensive 
procedure. Maybe if they had more impact in that area and produced 
a report that was more a positive thrust towards the court saying, 
"We recommend, we have done our study," and maybe do it more in 
depth and spend their money that way, we think it would be of more 
value to society. 


Mr. Davis: Are there any statistics, Mrs. Purvis, to show 
how many times the official guardian does get involved where 
Custody or access has not been claimed in the proceeding? 


Mrs Purvis: No, I have no statistics. 


Ze) 
Mr. Davis: My experience is the same as Mr. Preston's. 


Mire = -Renwick:9"°I" am “not: questioning “your experience. ‘That 
MAY SWELEP Des rechten 1 mqustedon ’t) think Sint thisekind= of “situation 
there is such a thing as an absolute dichotomy between contested 
and unContesteds davorcemmatters 2b" don'ti'thinkeryou can: put ‘onelsin 
ONG DOxesadndrisdvyae: NO, tne sOrtvolal. quardiian doesn't have a role 
Nees Sout iegchiom DOx™ ste does. = The® worlds isn'itithat simplistic. 
What happens in the process is they come out that way as having 
been uncontested or contested and after the event one can classify 
Gem, ObUte during Bthe* course’ of the sevent Tit @WsP nowhere’ hear as 
Simplistic. 


I feel the emphasis should be placed on the one single 
sentence at the bottom of your comment on this: "We also feel the 
official guardian's reports, as presently constituted, do not meet 
ene. needs Sore the court Morrof the@parties." I would’ think that -the 
Capacity and facilities ofthe official guardian's office are such 
that they recognize that as well. They are not the kinds of modern 


reports that should be prepared and that would be useful to the 
Count. 


MInwePrCoeOlne,  Wiat=saboutethis pont: "Of evrewe? Right ‘now, if 
a client comes to me and says, "I want a divorce," on whatever 
grounds, and he has two or three children under 16 and says, "I am 
not claiming custody, my wife has the children and I am content. I 
quUSt want “a-'davorce,*-"L° must serve “and Sinvolve’ the official 
Gvuauaian Pin thatsimatcer. (woultdn'tivit) be ‘bettemy tovisay s thatthe 
party who is bringing the children into the contention of the piece 
of litigation should alert the official guardian at the point when 
they. - become “iAnvolved?=Sovmi l server my petition «and gust say, "I 
want a divorce. I am not claiming anything," and the other spouse 
repliess~ "“Isfam claiming = custody = or faccess ,@  atsSthat point that 
party should serve the official guardian because it has become a 
contentious issue. 


Mr. Davis: I think we are saying there is some duty on 
the parties to raise the issue, because if they don't raise the 
issue there isn't a problem. 


Mra Renwickss ‘Oh; now; “come: ‘on, 1f wthey don"t raise the 
issue, there isn't a problem. Of course, there may well be a 
problem and that's what the role of the court must be. The fact 
that two parties don't raise the issue doesn't mean there is no 
problem. There may be no problem that is brought to the attention 
of the lawyers representing them, but that does not mean--however, 
I have gone on at too great length about this. I just don't think 
the world is that simple. 


Moa Davis SLL etherermis a, problem,  ~1t “woulda nave to® be 
bascaeton Statistics iwe Mdon'teshave.d=2t “ds! ‘simply =thate’ in ‘our 
experience there have not been cases where neither party wanted 
custodyevoly thet ichildren. “That. is the sort of pthing we don't run 
into. Generally, there is something in the factual background in a 
separation case where one party will take the step to go to Mrs. 
Purvis or will take the step to bring the issue forward and if they 
don\@tdowthat, I don't know exactly what a court can do. 
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We go back to the position that there is some onus on the 
people involved to raise the issue because the overwhelming 
majority of people who are going through a divorce proceeding have 
been aple to resolve their differences and they are footing the 
bill for a very small proportion or an unknown proportion of the 
people who are going through divorce or separation proceedings. 


Mr. Preston: I think we have hammered that point to death 
and our positions are clear. 


There is one further part of the official guardian's report 
we feel is important, and that's our recommendation four. As far as 
the dispute procedure is concerned, we feel that if there is a 
disputes, to efthens, official equardiants «repost  ehisled, then the 
investigator should be available to be examined to determine the 
basismifomhthe. reportwelfs (themofficralbquardiantsamepornt) Iusm@riged 
and I don't like it, I have no way of getting at the source of that 
repontie inti the tkactionvuplIfiimibiiam facede withagamireportnetchaeccsss 
unfavourable, I should be able, in an adversary system, to get at 
the person who filed the report, the investigator or whoever, to 
cross-examine the basis for the report. 


MraniG. WoeTay lor :ywylon! terthatigayatlablie, undergthe gcombi ned 
Situation now under section 32, where, first of all, the court may 
reguire the OG's report to be done in accordance with section 1 of 
the Matrimonial Causes Act? Section 1(5) of the Matrimonial Causes 
Act provides that where there is some dispute into the contents of 
the report then you can follow up on that dispute. 


Mro Preston: Yous can’ gfiiletca «disputes, Dutosyou pcanstisget sac 
tne investigator. How do you get at the investigator? 


Mran  GeateW.ss Tay lornaseBecauseso ats Continues jon, 7*"Camseiagne 
person making the investigation to attend as a witness," so that 
you have the opportunity of the person who has actually prepared 
that report attending as a witness. 


Mrs. Purvis: That is at present in the Matrimonial Causes 
Act. 


Mim. sPrestonsirl, Fam: .SOrtyine thatre wast, ineetheheMatrimondal 
Causes fAct;gevt wasn't .insBaill 3140. .editiees: back fines the aMacrimonial 
Causes Act and that's the problem with moving it back and forth. 


Mrs Purvilsiindemight says thatein»about 190, pers -centesofs jhe 
cases where there is a dispute, the dispute really isn't anything 
the social worker can solve by being examined. It is usually a 
dispute where the wife said something that the husband didn't like 
and the social worker is no use in that case. 


Mrs EPrestonis ) The» daisputerstissanivehiclesithatw-us no tjm.ouren 
used. People thaveea way. iof tisayingss."Ah;othew 0G Ss sreportinis sanee - 
Wi Li "*justtgo around It.2 


Mrs. SPUrVvis: eIid« say ‘we» getyedisputes ein» 0. perntucentecct 
the cases. 
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Mr. Preston: That surprises me because everyone I have 
talked to says-- 


Mise wow “Wevlay LOE: that Ss becalise “you are’ not Tusing othe 
technigue. 


Mies Preston s*F NO, el -Use ausputes ~orten. “In talking Veco bene 
committee I was one of the few who used disputes and that's what-- 


Muse Purvis: It uSed tO bey a’ rarely ‘used: “tool but "they 
seem to be on to it. 


MES eopenslerise They are=catching on to yout 
Pie aOR aes 


Mr. Preston: Maybe I am a leader. I don't know. 


Those ware a-allLi“ tne’ *comments® -l-can = make” on the+°o£f&Fie1val 
guardian's section of our brief. 


Mr. Renwick: IT am neither an expert nor do I want to ‘be 
an instant expert in the field, but what is confusing me, and led 
LOMmily erequesct wEhae alirepresentative from =the official ‘quardian’s 
office be here, is the question of representation rather than this 
HUcstronie/ofe) Feporving. *"l* “am ‘quite’ 4 icontuséd. Jabout “why™ tts 
necessary "co have section §32." I-’am “not talking ‘about making - the 
child a party, I am talking about the child being represented. Mr. 
Shipley and Mr. Beecroft were kind enough to make available to us 
yesterday the provision of the Judicature Act and a couple of cases 
Acco NGEewiltin Cie mducstLlon= OL “the “jurvsatceionm OL the court to 
appoint a representative or counsel for the child. 


I suppose my first guestion relates to the ministry. Why 
aon ot we simply provide that the court will appoint a 
representative for the child, or why don't we specifically say that 
the child shall be entitled to be represented in the proceedings 
unless the court in its discretion decides otherwise, or some such 
language? Why don't we go that route? Then if the representative, 
as determined by the court, is the official guardian, the official 
guardian would carry* out ‘the functions ‘in substitution for section 
32. Again, we are talking about the interests of the child, whether 
Vourrcq i= Ete -CUSLOdY, "support and =educatron "of the*chila or whether 
you call it the best interests of the child, and the various items 
that are to be guantified in some way to take into account what the 
Circumstances =OL *that child? -areoewhy. ‘don’ ttyou' igor"that:- route cand 
clear up this problem of representation? 


Mr. G. WwW. Taylor: Mr. Renwick, you were inguiring 
yesterday if the official guardian happened to be appointed, as is 
possible under some of the different features of this act, what 
Capacity=or ability ‘the official guardian? would--nave to carry out 
Chatelinvestigatave -Eunction, the social® part: of it, ~the temot ional 
PALE Ort E ye tress interrogation “part” iofsit;- "and “iF4rthe -ofeieral 
guardian did have that capacity at present, whether it would have 
that capacity if it became an automatic function of each and every 
Situation. 
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Mr....Renwick: ..1..can.,only..go.. .from..what. was. uvery handily 
provided to us in re Reid and Reid by Justice Galligan in the High 
Court, divisional court. After going through the various matters, 
he. refers .to.,the  authority.. of) section... 107 .a(nowes LUO) Alot Ene 
Judicature. Act; 10/..,He then.goes, ons 21 think;-srradarerome coe Lhac 
statutory authority, Jenis,.court,. nhavinGathe. powers .0G eassCOULL OL 
eguity, has inherent power representing the sovereign in its 
Capacity aS parens patriae to protect. the -rights “of ~any,, person 
under. a legal’ "“disabidiaty, which, Of ‘course 1nclidesmatnitaica. 
Although there are no reported decisions in Ontario where orders 
have been made ordering representation for infants in custody 
cases, I am advised that the official guardian has been appointed 
to represent them in a number of cases by judges of this court... 


"We. ares vagreed, that) \ssectione 107.02) (now. 209) Of. che 
Judicature Act gives uS power to appoint the official guardian as 
guardian ad litem of these three children. Since this is a case 
where the rights and best interests of the children may not be 
adequately represented in these proceedings by their parents, it is 
the opinion of this court that this is an appropriate case for the 
appointment of the official guardian to protect the interests of 
the children and to act for them in these proceedings. That 
representation must be full, complete and independent. 


"An order will issue, therefore, appointing the official 
guardian as guardian ad litem of the infants, with full power to 
act. .for- the. -infants..as.,though ..they. were parties = to... these 
proceedings. Without limiting the generality of the foregoing, the 
official guardian will have the right: 1. To make full, independent 
investigation. of» .all...the .circumstances, ~relating.. -tQescneempese 
interests of the children." He then goes on to deal with production 
and discovery, appearance and participation, examination and 
cross-examination, taking appeals, the costs and so forth. 


Taking the comments I have just quoted of Mr. Justice 
Galligan, my answer to you would be that this appointment of the 
official guardian as guardian ad litem for an infant in a custody 
case would include the power to make Du ld, independent 
investigation of all.the circumstances relating .to -the. best 
interests of the children. It seems to me that would encompass all 
of the authority, probably even more adeguately than the wording of 
section 432; and, would .give.-the .official. quardian ~status..in ene 
matter to deal with it, so that the court would have the benefit of 
a full and complete assessment. 


With great respect..to the official,-guardian's.office,.ilsdo 
believe that statement in our witness's brief that is before us, 
which I guoted a few minutes ago: "We also feel that the official 
gQuardian's report as presently constituted does not meet the needs 
of the court or of the parties." That is probably an understatement 
and leads to a lot of problems. Why don't we go the direct route 
and have the official guardian--or, as I understand the position of 
the court, it. does not. need to.be the official: guardian) who. is 
always. appointed... Perhaps,, Mr... Shipley... or. Mr. ..Beecroftt.. or,.,our 
witnesses here would correct me. The court could appoint counsel to 
represent” themyapart. Crom. the ,oflicial. guardian ,ssaS.6 la underscane 
it, under this inherent jurisdiction. Have I made my request clear? 
Why don't we go that route? 


ok 


then -weesolve three things.’/Without making ‘the’ child a. party 
BOrmCNCMmprOCceedings,-ewheche Wthinkeis* much. tooe bigs la i steprcto fbe 
taken. -I’don't think) at would be acceptable to ‘the ministry’ or’ to 
those within the assembly who are knowledgeable about it, despite 
the sexcellence®@ofetthe briefethat .was’ made mbys Justice efor) Children 
yesterday. But at least the child would be represented. The statute 
would provide that the child is entitled to be represented unless 
the court otherwise decides. 


ds 50? atm. 


Mpm-Otcher 4 words;,-'the court’ would’ thave ‘toeemake= car ispeci£ic 
aecusionee thatei1tevrsw not necessary’ “ina “particular “instance, 
Otherwise, the child would be represented through the official 
guardian where that is appropriate, always reserving the right in 
the *court to appoint ‘counsel “apart’ from the official guardian if vit 
again made sense to do so. Why don't we go that route and get some 
sense that the child has a somewhat clearer recognition as being 
something other than just the object of the exercise who has, as an 
individual, as a human being, a role of being seen to participate? 


MEG we Wian Tavlors GiAss yout Sare iaware7a Mr.) Renwick,®ras. you 
commented on the brief made by Justice for Children yesterday-- 
which again waS an excellent brief, departing naturally from the 
philosophy of this particular act--I guess if you want to label 
theirs, they thought that each child should be able to have 
representation of his own in any type of proceeding of this nature. 
tice ewasswnot Chem intentaonwsobGthis) particular. iactiwnorpeis, dite the 
route the Attorney General is now putting forward in this piece of 
legislation. 


We have two situations, one of which has been brought out 
this morning, the first one being where the court so decides this 
situation under section 32, it is a "may" section, may have the 
official guardian to cause an investigation. That is one feature. 
Tnere is also the feature under section 30 where the court, if it 
so desires, can ask for independent assistance other than the 
official guardian to prepare a report, somebody who has technical 
and professional skill to assess and report to the court. That is 
another feature available to the court in assessing what is for the 
best interest of the child. 


Neither one of those comes into the legal definition of a 
Dersonemrepresentung | (the! child mac suchetinw® 'thes¥sobicitor-client 
relationship as we probably know it in law. You have the next 
feature under guardianship, which gets you into the physical 
assets, as the wills and trusts section made, where you can again 
have an appointment made for the economic reasons of looking after 
an individual's estate. Those are the three types of features. 


Then thheneivis sthearoverridingssones,. All of these are by the 
option of the court reflecting on the situation in front of them 
regarding the best interests of that particular child, rather than 
each and every case that comes before the court that the official 
guardian is required to make. One can draw an argument that if re 
is reguired in dissolution, although we may think that 1s the 
ultimate situation, there may be many matrimonial family units that 
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are less than dissolution where an official guardian's report could 
obviously be reguired and might be a very excellent and ideal 
situation, but we get into some other features about why that can't 
be possible at this stage where every application for custody 
Should have an official guardian's report filed, and that is why 
the "may" 1S in the section. 


Then we go to the provincial court regulations which, I draw 
to your attention, Mr. Renwick, may solve the problem as presented 
by the justice committee. Maybe one that will allow your mind to 
rest easier with the present legislation is section 36 of the 
Provincial Court Act regulations: "Where the court is Satisfied 
that the interests of a minor or a person of unsound mind are 
involved in a proceeding, the court may give such direction for the 
representation of the minor or person of unsound mind as the court 
considers proper." So there is by regulation, by law, the ability 
inivthe: count ito») appoinbesatiir epresentative, SLorenayiohi Edigein gic 
provincial scourte 


Mra, RenwickssThatels ‘nightiwand in thegunriied scourt: 


Mri Ge WeTaylors:iAnd gin (the; unifiedsecourtpaatijapplies hiro 
allLeour courts. Sov the: .courtmhasyethesyabidtityarnmerecognizing, and 
again you might say it may be too late, but how do we devise a 
method, other than saying automatically a child gets one? We have 
left it in the positive here, we haven't prevented them from 
denying representation to a child, but there is an ability in the 
count, when a Situation comes’ before i ely to direct that 
representation be applied for that child. 


Mr. Renwick: May I interrupt for a second? When we go 
through the hierarchy of the courts, I certainly got the impression 
yesterday that it may well be clear so far as the inherent 
jurisdiction of the High Court is concerned. It may well be clear 
by virtue of the provisions you cited with respect to the family 
courtsnows"lagather that? dim ithe wounty (ori districtiicourts itis moe 
all that clear, except by what was referred to as the device of 
adjourning the matter to consult with the official guardian, that 
there iS apparently some gap in the authority of the court to act. 
I don't want to lay our proceedings on that, but surely one of our 
obligations will be to clarify that question. 


There is the family court, the surrogate court, the county 
courticandy thephHigheCourtinelyrthinkgetheresas aogquestiond-stidl open; 
from what we were advised yesterday, with respect to the county 
courts on this question of representation. There is no problem by 
virtue of the regulation that you just guoted with respect to the 
family court or the unified court. I just want to make certain that 
the court, whichever one of the courts as defined in the bill, is 
there, thats ithey es have egoti that gauthority gands-thatw.theresisieno 
guestion about that authority. 


It seems to me that one of the ways to do that is to state in 
this bill that they do have it. Then we come clearly within the 
Judicature Act that the official guardian shall be the guardian ad 
litem or next friend of minors and other persons in accordance with 
any Sact”’ ore the! rule Yor an“ order ofthe fcourtcérga judge 
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Mine GrenW oeslaylons (ily understand,. the, position...yous <are 
making, Mr. Renwick. My mind falls short like yours at this present 
time, and I can't think back to my days of practice whether there 
USesuLticienc gine thes Judicature Act or the County Courts Act for 
the judge, when hearing a situation, to appoint somebody. I recall 
in cases where they had some interest or some bearing on the 
decision, one could always have a solicitor appointed to represent 
Chateinterest Onesthateandivyidual.. I will have the adviser for. the 
Attorney General's department investigate that. 


Mr. Renwick: Can I make another point in connection with 
this? I am really concerned about the trilogy of words which keeps 
being thrown in and they are all different. When I read section 
30(1) you have the question of the needs of the child and the 
abl lityesand=willingness..ofs the parties or .any, of “them <to’-satisfy 
CiGamencecds. Of the, -cilld.s you shave. that. in subsection 153) “The 
appointment of a person under subsection 1 does not prevent the 
parties or counsel representing the child from submitting other 
expert evidence as to the needs of the child and the ability and 
willingness of the parties...to satisfy the needs of the child." 
Earlier, we had the best interests of the child. 


Then in section 32 we have to "cause an investigation to be 
made and to report to the court upon all matters relating to the 
custody, support and education of the child." It seems to me that 
if we are going to the concept of the best interests of the child, 
surely we should begin to use the same language. For example, if 
you are going to keep 32, it seems to me that you should be using 
some language such as Mr. Justice Galligan used in Reid and Reid to 
make full independent investigation of all the circumstances 
relating to the best interests of the children. 


Maybe I am being too simple about it but it does seems to me 
some amount of confusion when you start using all of these words, 
any one of which are matters of ambiguity reguiring a great deal of 
judgement to be exercised, to give content to the meaning of the 
words. 


L2noon 


MicmrG. es Wen play lOreaabike SyOuU,) Mn eRenwick, — 1 have . that 
legal background and I can accept your arguments, and can see some 
of the difficulties with these words as you have said, particularly 
when you refer to section 32: can the report and should the report 
be only to the exclusion of custody, support and education? You 
might say that they should investigate something more if the 
official guardian is going to cause an investigation in--the words 
you have indicated--the best interests of the child. Should there 
be the general term in there to say,°"I am sorry, that official 
guardian's report cannot be accepted because you have inserted 
something in that report, because you have investigated something 
other than custody, support and education." 


I acknowledge your comments and I will have those discussed 
withs the,advisers,) to. the Attorney, General. In “regard. to “satisfy 
Ehemnecds otuemnes Childe. lnmscecti7on  30,.cne Lingl, words there, tne 
background for that was your requiring of a professional person 
certain features, and that person is reporting to satisfy the needs 
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of the cnild. "But your posftion-ic ‘well ‘taken tins hace inethe-pesc 


interests of the child" may be more appropriate wording than "the 
needs of the child." 


Mr. Renwick: I happen to like that language, “the needs 
of the child,” but then when I come to section 24(2), when we are 
talking about’ the’ “best *“interests “of *the™ cnrid, — there **s-- 10 
reference to the needs of the child as such. You seem to switch 
from the needs of the child and an assessment of the needs of the 
child” to this “other ‘strange thing, the best nterescts Gf “Cie cull, 
I find it conceptually very confusing. I assume that practitioners 
at the bar do not have that problem. 


Mr. Preston: We were not particularly worried about it in 
section 30 because that is for the assessment. It is difficult. 


Mr. Gee We lay lor? MyP "adviser anlLorms =me™ cha cms ceewas mole 
of your earlier suggestions to put that in there, rather than "in 
the best interests of the child." That was in your recommendations 
that followed from your previous brief. 


Mrs. sPreston ss “15 -do “not! -think tthere S*ts 7 much =“dreteraence 
between "needs" and "the best interests," but the needs are a more 
concrete thing for the assessors to deal with. It is the court that 
determines what the best interests are. It is the assessors who 
deal with the needs in their recommendations to the court, I would 
think. There may be specific needs. 


I agree with Mr. Renwick's position, though, about section 32 
when “1t “Limits 1t to”™custody, “support and education. = 1 Fuse, domo: 
think that iS appropriate. The report should deal with what the 
bill is dealing with. 


Mr “Renwick: I “would” think’ "so? or ~youw woukd “naverser ous 
problems about whether the report conforms to the requirements and 
to what extent it is limited in its ambit. Perhaps it is not even 
limited; it may be covering some areas that are not covered 
otherwise. 


Mr 7G. W. Taylors: “To comment ~On= "why Section 32) snows 
custody, support and education of the child, this is one difficulty 
in working with many jurisdictions and many acts. The words have 
been retrieved from the Matrimonial Causes Act and used in the 
language of this act, so at least there is some continuity and 
comparison between the two acts. 


Mr. Renwick: I guessed that was probably the case, but in 
that case, why use the shorthand method? Why not eliminate the 
cross-reference “and try to make “this Statute speak MEor -aitsel£Vare 
creates an unnecessary evil by using the cross-reference and having 
Eo™use™ the terms, “support vand “education, of; the! #ehi ld. “Pircmre tne 
only place it does appear in the bill. 


MY *"Gw Wa Taylor's’ T' “think” “1 “was! "tov keeps —consistenc, 
between the two acts and the duties and functions of the official 
guardian consistent between the two acts. However, this act 
contains ‘something extra an ’section' "30," the Vabrbitys to go out eand 
get further” and “greater ~information~ than "that which= “the “orficizal 
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guardian may provide, by appointing a person of professional skill, 
if that were deemed to be the case, to gain more than what the 
official guardian could achieve under the option. That is why the 
difference in the two. 


Misr  RelIWLeCKemeMr sncualrman,g Could. Fe thinisns Obbaewith the 
guestions I have for Mrs. Purvis? Really, Mrs. Purvis, what I was 
interested in was to find out in how many custody situations is the 
official guardian appointed as guardian ad litem? 

Mrs. Purvis: We have maybe about 400 cases. If I may 
introduce Mr. George Glass, from sour “office, - who Phas s4some 
familiarity with these matters, he could reply to that. 

Mr. Glass: Between 400 and 500 at the present time. 


MraperRenwick si What. .PS osthe wehistory avof othat? Is" "thatena 
thaditional Jurisdiction of yours? 


Mr. ToOwass ce NOJEPLt SES. Note: [te ‘nas’ been® growing: “over “the 
last few years, and I would think particularly in the last three or 
four years it has grown significantly. 


Mree Renwickss You have:sbeen) iwith =the official guardian for 
some time? 


Mr. Glass: I have been with the official guardian for 
about four and a half years. 


Mr S-aPury Sere Andr+h. Can tesay © On? cops “of “Riohate-t.cihas sbeen 
growing for some time before that. 


Mr. Renwick: Say 10 years ago, Mrs. Purvis, would you-- 
Mrs. Purvis: Not ‘quite: that long, no. 
Mr. Renwick: No, but from the time you have been there. 


Mrs. Purvis: ~< guess’ =*from ~ the -“‘time’’ of Sthe Reid case, 
really. We may have had the odd one before that. 


Mr. Renwick: But from, say, 1975 on, it has been growing. 
Mrs. Purvis: Right, yes. 


Mr. Renwick: So it reflects a different philosophy 
towards the problems involved, I assume. This was the procedure 
that was adopted. 


Mrs. Purvis: Yes. 


Mr. Renwick: What is your sense, Mr. Glass--I am not 
asking you to be critical of your office but you-can be critical of 
the government if you want, about personnel and resources if you 
want--what is the capacity of your office to handle these matters 
adequately? 


Mee. GCllasssie Of) Tcourse sn oucside fof s Toronto yethe official 
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guardian's agents deal with them, and so far that has proved to be 
satisfactory. Within Toronto, where of course roughly, I would say, 
more than half of our volume is, we are capable of handling it. We 
are tight, pushed, but so far we have been able to manage. 


Mr. sRenwick:.eYou can, .see,,.your. role..as 5SUCh 4 gage Counsel 
EForsethevchila? 


Mr. Glass: Yes. There iS an interesting philosophical 
controversy, I suppose, about that, but essentially the official 
guardian is appointed as guardian ad litem for the child and I 
Suppose whatever that implies, "guardian ad litem," we are counsel 
and guardian ad litem for the child. 


Mr. “Renwicks:.. 1. waSe, just. gtakang.oMr. .ssusticemrGalligan s 
comment--I am not going to repeat it because I did before you 
appeared, and you are probably aware of it--but he sets out that an 
order will issue appointing the official guardian as guardian ad 
litem,of the .inftants, owith, full» power ,to; act VEor themincancseas 
though they were parties to these proceedings. Without limiting the 
generality of the foregoing the official guardian will have-- 


Mr.Glass: Yes «.L am. familiar with" 1t. 


Mr. Renwick: --one, two, three, four and so on, and the 
costs and so on. IS that the way you conceive your role? 


Mr. Glass. Yes, that is correct. 


Mr. Renwick:» Jf..you,had..to. defines sit, that.woulda be sas 
good a way as any, the plenitude of its ambit. 


Mr. Glass: That is the form of order we normally use. 


Mr. Renwick: When you Say you appoint an agent, you 
simply appoint a lawyer in another JULTSAICELON outside 
Metropolitan Toronto? 


Mr. Glass: The official guardian has certain designated 
agents in each county town. 


Mr. Renwick: I see, to be you. 


Mr. Glasses To..act...on,-behalf. ofp sthe noLficial squardiany noe 
only in custody matters but in any matter involving the official 
guardian. 


Mr. Renwick: They do not appear in their own name, they 
appear in the name of the official guardian. 


MruGlLassclNnat.LS .COTrcect. 


Mr.. Renwick: What about the  éxtent. ,of the—sinvestigation 
bit, part of the ambit of your powers to make a full independent 
investigation of all of the circumstances relating to the best 
interests of the, children? Could you. describe what you.d0mins say. 
such a thing aS a typical case if there were one? 


on 
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Mins (Glasser Teiwouldsesay, the extent. .of our investigation is 
three-pronged. Normally the lawyer who is acting will attempt to 
interview the other counsel and the parties, as well as the 
Children if they are old enough to be interviewed. In appropriate 
cases, we will go through the usual sort of home study that is done 
POrvan Orricial ‘guardian’ s*report. 


In a number of cases, if that is deemed appropriate, we will 
attempt to persuade the parties to go through a professional 
assessment of some kind: psychiatric, psychological or whatever 
seems to be the appropriate type of professional assessment under 
the cirumstances. Those are the major three areas in which we do 
Our investigation. Occasionally, fairly rarely, we will have one of 
Our workers speak to other people who may have some knowledge about 
the matter. 


Mire SP eReNWLCKs Acre = your= Lamliiar = with section  32Es0£ “this 
bill that we are looking at? 


Mr. Glass: PNewreSeCE LOM about” "che meorricial = quardian’ s 
report? Is that the one you are talking on? 


Mr. Renwick: Yes. To what extent is that report less 
complete? 


Mr. Glass: In the ordinary divorce case, the procedure 
that is usually followed--I think perhaps Mrs. Purvis should speak 
to this because she is the one who is really in charge of it; maybe 
ehneesshouldreco through sit “as *to*=what =the procedure *1s “in *the 
Ordinary report case. 


Mrse= Purvis: "I9@think “ehe= poin® “you “are~*looking™= -for’ "rs 
that the reports we do are social-work oriented. 


Mr. Renwick: It is not representing the child as such? 


Mrs. Purvis: No, that's right. We use professional social 
workers, uSually with master's degrees in social work. They 
interview the parties. 


Mr. Renwick: And the children? 
Mrs. Purvis: Yes. 
Mr. Renwick: And do something called a home study? 


Mrs els O@Purvis. = Yes,;ethates “right. They” assess -what the 
problems are. They then pass that report to the solicitor who is 
representing the children to use as evidence. 


Mr. Renwick: Reverting to the other discussion we _ had 
earlier, would that be the same study done whether it was contested 
or uncontested? 


Mrs. Purvis: In uncontested cases, we usually do a 
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short-form report if it is “approprvate: If there Gare rPnot=giaring 
issues to “be discussed’ ‘or to fer" looked*® into,;4 wes wile dor a 
short-form report. 


Mr. Renwick: Would that involve any interview or 
discussion with the children? 


MESs« PULCVISc a NOGe Wit robe. ChalacenjuuwiGue Mitper  SouolcuLy 
with the parents, by phone or a personal visit in the office. But 
if there are no issues before the court, then we would not likely 
go to visit the home unless we felt there was something in the 
parties' questionnaires to indicate some concern from some other 
point of view. 


Mr. Renwick: So i there were matters related to 
intimidation or duress or difficulties affecting the children, they 
just would not come to the surface at all in a report made by you 
in an uncontested case? 


Mrs. Purvis: Unless it was indicated in some other way. 


Mr. Renwick: Unless it happened to be triggered some way. 
It would not be as a result of your investigation? 


Mrs. “Purvis: I ‘supposevit “could bev. Ase ‘say > thewsocial 
workerS we have are fairly, skilled. Quite often in the 
guestionnaires that are returned, they do pick up things. 


Mr. Renwick: Some sense of something further. 


Mrs... “Purvis: Yes,o.and &4thenuttheyai would. ask for Jia, tule 
investigation and send out workers. 


Mr. Renwick: What do you anticipate regarding thas 
projection? What is that curve going to look like on cases, if it 
has gone up to 300 or 400 in four or five years? Does it give any 
indivecationesof vevelling out or is tt too early tostelie 


Mrs. Purvis: The big thing there is that we do now have 
some control and we can maybe keep it in line or whatever the 
Situation is. When you were suggesting about something being put 
into the act 'to make it;+a little’ more specific, .it-might, trigger, a 
rash of cases, or maybe it is not even necessary. For instance, in 
the Reid case, that is a trial. That was guite an appropriate case 
where Mr. Justice Galligan ordered us to be in. 


But we find that in a lot of instances the lawyers will go to 
the count gwelligbeforesithe4 trial, tandeasks themgudgesstorwan order 
appointing us. Sometimes we get into it without even being advised. 
The judge will make the order ex parte--that is, without our 
presence--and we're involved in a case, and we find later on down 
the line that it really isn't an appropriate, case, ac all. sco, the 
judge making the order isn't necessarily aware of all the facts 
that are going to be brought out. 


Mr. Renwick: How many do you have in fToronto handling 
these cases? 
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Mrs. Purvis: Three and a half. 


Mise eReENWLICKs Mifdues Gurce a Caseload. Do -you—cthinke it is 
levelling out, or can you tell? 


MowsGLASS: @ltss i bardyto tell. The trend has been up. 


MIG ROOWICKs sg 5Om ce COUDle OL TYGadrs trom now it “might be 
600. 


Mr. Glass: Your guess is as good as anybody's, I suppose. 


Mise Renwick: a5yes, Hbuteon the ‘basis. .of 100 “a “years I'm 
just using 1975: six years, 400 cases-- 


MES wierurvirs: Pita could well *be= because” the “complexity vot 
the cases seems, for some reason, to be getting more intense. 


Mise ee LeScOn: im WOuld “Wike to emake a comment ~that = athink 
might be of assistance. According to my reading of the act I think 
the mediation section will have a way of alleviating the amount to 
JOLCOMLNCMOLLAClalm™ Guardian. Speaking. as a practitioner, a® bot “of 
times we have intractable parties and I may have a client who says 
voune,e lniwanteco Gomthis.. Lemay believe “that: this isnot ain the 
best interests of the child, but I'm still representing my party 
and I may want somebody in between in there. At that time we want 
the OG involved. 


Lf we have these mediation provisions, arbitration 
provisions, assessments and those kinds of things, that's an 
independent third party that may well, as a result of this bill, 
HOWeTroecive ocaseload on thew official guardian. SO I think ‘that*s a 
factor that has to be considered. 


The official guardian is often the only independent person 
who. is »looking after the kids in the action, and a family law 
practitioner, because of the adversary system, may be forced to 
advocate on behalf of his client something that he doesn't 
necessarily think is in the best interests of the child. 


Mr. Renwick: Yes, I recognize that. 


Mr. Preston: That's quite often why Ta would refer 
something ~to the official guardian: purely because I may be 
questioning even what my client's motives are. Often they fight for 
their own motives and not for what's in the best interests of the 
chia: 


I don't know whether the official guardian has the view that 
the mediation provisions may lower its caseload in this bill. 


MoemeiGlase:.s “Certainly “where “thes role. Fof ~the-s official 
guardian has been found most useful has been in attempting to 
mediate and also in attempting to persuade the parties to undergo 
expert assessments. To the extent that the act gives the court some 
authority to do that it may help to moderate the caseload. 


The reverse factor is simply the tendency of the bar to 
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become more aware of the official guardian's ability to intervene. 
Mr wePreston: ThatlSsd00d,31 Suppose, ,1Sno ut ate 
Mr. Glass: But it does tend to push it the other way. 


Mr. Preston: Yes, but I think the answer to that is maybe 
that they should raise your budget and increase your staff, because 
we find that you are performing a very valuable function. It's no 
good to leave it out because you haven't got the ability to cope 
with the caseload. Maybe they should up the caseload and up the 
number of people dealing with it. 


Mr. Davis: I might make..a spoint,..and |) perhaps ~Mr. Glass 
can help on this. My impression of the initial involvement of the 
official guardian was that Mr. Justice Galligan sort of let them in 
the pack door, and by using some rather creative legal reasoning 
managed to extend the previous definition of guardian ad litem to 
an area where no one had really intended it to be extended. What I 
don't understand is, if we all agree that the official guardian is 
performing a good function, why is there a reticence simply to say 
inwa, statutes that. .thisa«:s. its) functionasThe. provincial) court mnes 
made those rules. The rules committee is considering a proposed 
amendment to the rules to provide for legal representation for 
children. 


There may be some doubt that the county court has exactly the 
Same jurisdiction as the Supreme Court. But if we agree that it is 
a good function, why should there not be a specific provision that, 
where a court feels it is necessary, they come out and say so? Here 
is the role we see the official guardian performing, and to tailor 
that to an individual situation and say in this case, "You should 
Darcticivatem in. GLiscovery.. In this case discoveries aren't 
necessary; we want to go straight through to the next step in the 
proceedings. 


12:20 p.m. 


Mr.. Glass: jJ,usthink «the ~answer. Coils thatenis. quiten simples: 
won't comment on the county court; I think there is some dispute 
about that. But apart from that aspect of the matter it has been 
Our experience that if something is sort of thrust into the statute 
there isgno question thatiit, tends to ‘expand «nit sisce soctmofe like 
Parkinson's law: it expands to fill the space that's available. If 
the jurisdiction is already there and it really isn't necessary to 
put it in the act I don't see any point in doing it, because that 
may lead to a tendency to really water down, if anything, the 
ability to perform in the cases where it is really needed. 


Mr... Preston: «But. then s)v.0U scareugreally sshiding .vourus ligne 
under a bushel. You're saying, "If you can find out where the 
Jurisdiction lies then we can find you, and only the good ones are 
going to find you." Where I'm concerned is that there are thousands 
of practitioners out there who dabble in family law, and they don't 
Know what they can do; they don't know about these jurisdictional 
problems, and they maybe haven't read the Reid case. If people deal 
in family law every day, that's not a problem: they know how to get 
at you. It's those who don't, and I am concerned that it should be 
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spelled out -right “here = so that it's available for @verybody. Why 
should it be available only to the smart ones? 


Mr. Renwick: Iie very. pleased , tO. have. that. Kind s_oF 
Support because, however it's done, and I'm not suggesting that it 
go--I suggested a few minutes ago (inaudible) perhaps the child is 
entitled to be represented unless--there are any number of forms of 
words. 


But I think it would be helpful to embody the discretion of 
the Court in statutory language so that it™s very clear’ about it. I 
COD Urine lOlUlace Lt that way,. Dic 1 recognize the restralne chat 
the official guardian's office used on it because, in a sense--I 
Shouldn't say this--I get the impression that the court likely 
thinks of that discretionary power as a kind of residual safeguard 
rather than in an up-front sense: "Yes, we can intervene if we get 
the particular unresolved problem of the Reid case or some such 
difficult case." A court will say, "Oh yes, we have the power to do 
this. We will set that order aside and we will do it over again." 


But to get away from the residual sense and to clarify that 
Al aeOlLe Chem COUTCS lave. GoOt™ Chis  responsiborricy, st1t. .shnowld -be 
possible in a form of words to embody that discretion in the court, 
because then the court is obligated at least to exercise this 
QeScnertLon sw Liweaocchut Dave to. it rnas ton, look wat tne question; (but 
it doesn't have to say that in every case it is going to do it. I 
would certainly be glad not to press any further on the issue at 
this stage if we could get some such phraseology to meet the 
requirement. 


ME eeDav isch leat MLO inter ect, "Mr... Chualrmans «aoua Mr. 
Renwick, on page 16 of the brief, the wording the committee 
proposes would be more or less as follows: Where "the parties, 
through disability or disinclination, may fail to present adequate 
information to enable the court to determine which proposed custody 
arrangement is in the best interests of the child" then they could 
appoint counsel in those circumstances. 


We take the position that in most cases both parents will let 
all the information come out, but there certainly are cases where 
parties are warring so heatedly between themselves that they may 
OVErLOOk thei-ch@tldren in*®*the “battle. "A? ruling “of ‘that ‘type; “in’ my 
submission, would allow this to be used in the case where it is 
necessary and not open the floodgate, because you would have to be 
aobke= sto = prove rco- a . judge that. "in *this = case’ 'represéntation 15 
necessary. If that causes Mr. Glass's department to be overloaded 
then I suggest that it is a necessary evil. 


Mr. Spensieri: I was just going to ask Mr. Glass: I think 
the trend seems to be that even if we don't make children parties 
to these proceedings and even if we don't have a specific right to 
representation builtin, the trend, as. Mr. Renwick has perceived, 
is going to be to have the OG involved more and more as a guardian 
ad litem, which in effect really means almost as an adversarial 
type of advocate for the child. It's almost the same type of 
function that you recommended yourself: that you become, in effect, 
counsel for the child. 
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If tnose trends are going to be increaSing, and given that 
you have already done some delegation outside Toronto, do you see 
any specific restrictions on the OG in delegating the function to, 
say, members of the profession and then just keeping a watching 
brief 6n thatsfile? Tl think thatemioghnth be anwayeronr—eupanaing tne 
manpower available, providing representation and still not opening 
tne floodgates. Are there any comments on that? 


Mr. Glass: Historically there have been a few cases, 
perhaps more than a few, where private practitioners have sought to 
represent a child. Almost invariably in every case the court has 
requested that the OG intervene. I think the courts simply see the 
official guardian as being more objective and less adversarial and 
perhaps as having more of a mediating function. 


I. shouldsascomment. that. #l imi ~not. sisune, Ipssagnec. | withae your 
perception. of sthe role ofisthes officiale gquardianasl chink srheorole 
of the official guardian is not guite to be an advocate for the 
childesilfsat).us; thought <cfhat.y thissameanse: whatieathetechiia, wants; 
necessarily and solely in that context. I think the official 
guardian perceives his role to be that of a guardian ad litem in 
the full meaning of that context. Certainly as far as the judges 
are concerned I will simply leave it at that. It has been perceived 
that they feel that the official guardian and his staff are the 
appropriate ones to deal with it. 


Mr. Spensieri: Mine was more .of a technical question. If 
you have these orders appointing guardians ad litem mushrooming to, 
say, 1,000 a year or 2,000 a year in the near future, do you see 
any inherent limitations on your ability to delegate and appoint 
specific practitioners to carry out your work /and juste keep-a 
watching brief on it? Is there anything to restrict you? 


Mr. Glass: Yes, there's an economic restriction in terms 
of the budget. 


Mr. Spensieri: But aren't there provisions for costs here 
in the event that there is an appointment? I had understood that 
there were provisions for costs in the act. 


MG cha nisictvt W.e Tayloy2.0. BUt _ifeus.Our wer Gggssaying, 1ofti ei ad 
guardian or guardian ad litem the costs are invariably those of the 
taxpayers and the state. They are not put against the child; there 
is no source of funds there. There is a possibility, if you were 
looking at the guardianship, of taking it out of an estate, if 
therej;-were, a» financialwvestate.. sPhat'siwa: possibility tin bangorderiwt 
was going to ask Mr. Glass guestions on that. If it's in regard to 
what is in the best interests of the child's custody, access, 
interim custody or interim access,.that..is a ditiagant.cin regard to 
the child. Who is to pay the costs of that lawyer or the social 
worker, whoever it happens to be? Those invariably will not come 
from one or the other of the applicant or the respondent to the 
issue, but would in effect be the state. And as Mr. Glass has said-- 


Mr. Glass: I'm not sure that's completely accurate. 


Mr. G.wWeetaylory Tt has sarpossibiiaty. 
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Mr. Glass: In many cases the court requires the parents 
LOn opi ethe —COStss*Olsstnes=Oorricial guardians sin ssome- Cases the 
official guardian is not, however, awarded any costs and he just 
sort of swallows it and, as you say, it comes out of the taxpayer's 
pocket, 


12:30 p.m. 


The point is there is a limitation. I was asked about 
limitation and the limitation is we do not know in advance, while 
we can make some sort of estimate. Certainly as the caseload grows, 
thesscosc tolethne -official "guardian's ocf€f1cemroPecitherm Letaining 
outside counsel or hiring in-house counsel to handle the caseload 
is going to increase. 


Mrs Spensienu: But does not the impetus for your 
appointment usually come from the main litigants? Do they not apply 
tOica Wjudge "andtsayyo “Would you appoint «the official, guardian ad 
litem?" So in the order of appointing him, can there be a provision 
made for the guestion of fiduciary cost? 


Mr. Glass: There can be but the courts traditionally have 
a discretion in the matter. The judges are very jealous of that 
discretion and they like to feel in a case where they think it is 
appropriate that they will not award the costs or they need not 
award the costs. 


Mra Spensierd sef0u ce diet iculkcyisiher ess ieiithbatwsobwrouslysithe 
Ministry does not want to take a position that children should be 
Made parties. We also ‘.doe®motliwanted toi acceptryethe .right of 
independent legal advice or representation for the children. It 
seems to me a terrible injustice would be done if we were to have 
costs as the main blockage for even having the guardian ad litem 
who is used to a very limited role. I do not think manpower, 
personnel or cost should come in the way of encouraging this trend. 
I just want your comments on that. 


Mr. G. W. Taylor: I was going to ask too, following that, 
what is the trend of those 400 cases? Are they in regard to 
property, custody of access? What percentage do your caseloads now 
PaNIeeinto? 


Mr. Glass: The only cases where we are appointed as 
guardian ad litem would be those where the issue is custody or 
access. Wits itG@isiestrictily aymatter (ofviproperty eu: am: notmtalking 
about a divorce or separation type of situation. 


Of course, the official guardian has its traditional role in 
terms of estates with regard to the property of minors, but apart 
from that aspect of the matter, where there is a breakdown in the 
family, if I can use that as a generic term, the only issues we get 
imvolved aaingemarasetithoses of Secustody sy and sraccess;1\ andi «isometimes 
peripherally in so far as support of the children is concerned, but 
that would only bei wherenit sis) obviousicthat /theyabilbity of the 
parent who is going to have custody to care for the onto = is..901 ha 
to be so seriously affected that the child's welfare would be 
affected if we did not intervene in some way with respect to 
support. 
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In the average support case, where the dispute is really over 
quantum not over whether there should be support, then we do not 
get involved. 


Mr. Renwick: I appreciate the official representatives of 
the official guardian being with us this morning, Dut glenda enor 
think we need to detain them further at this point. 


Mr.ineChairman¢c.« Recognizing ».thes;clock,, quackly...ane.stnere 


any other questions. anybody, wishes, to address .to,} the,» official 
Guardian's representatives? 


Mr. Preston: Can I just ask one thing, cofethem ebefores they 
go? Under the) Child Welfare Act, of, course you..have the. child 
welfare panel where practitioners are appointed to a panel and act 
as agents of the OG in representing children in child welfare 
cases. Would it not be approporiate to do the same thing in these 
kinds of cases? Could you not establish a similar panel to ease 
your own in-house burden? 


Moo) Glass: ,I® think <the .whole<.duty.oferal’ person), acting.; fon 
a child in a custody case and everything that he is geared to 
concern himself with is different from what it would be in a child 
welfare ‘case. OThe “Claw? "society -Jhas Lilaidyermdownsdtairiyigstmct 
restrictions on counsel in child welfare cases and said that, 
essentially, counsel simply represents the child's wishes to the 
extent that the child is capable of expressing those. 


Mr. Preston: Or its best interests. 
Mr. Glass: No. 


Mr. Preston: The questionnaire compels you to answer if 
it-- 


Mr. Glass: But I am saying in an ordinary custody case 
that may not be the proper approach and therefore we are not sure, 
we would have serious gualms about whether a panel is the 
appropriate way, certainly in view of the fact that most of the 
judges are less than happy with outside counsel representing 
children in custody cases. 


Mr. Preston: Is that not that because the outside lawyers 
who come in are generally hired or approached by the children 
themselves and that is how they get involved? The guestion holds 
about the children hiring somebody. Is that not how you get outside 
counsel in the custody cases? I think they simply perceive that the 
official guardian is more objective. 


Being On a child welfare panel, I find that when I attend 
provincial: court on one of those cases, they treat me as if I ama 
representative of the official guardian and on that basis. They do 
notidraw avgdistinetionworsithave, not runeinton ite 


Mr. Glass: I can only tell you what my experience has 
been. 
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Mr. Chairman: Members of the committee, how do you wish 
to proceed this afternoon? We are only about halfway through the 
Canadian Bar Association's submission. Shall we continue with that 


and then go to clause-by-clause following that? 


The committee recessed at 12:36 p.m. 
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The committee resumed at 2:05 p.m. in committee room No. l. 


CHILDREN'S LAW REFORM AMENDMENT ACT 
(continued) 


Resuming ie consideration. of "Bill ©125;bAn= Act =to- amend the 
Children's Law Reform Act. 


Mr. Chairman: I see a guorum. Shall we continue with our 
consideration of Bill 125? We are in the midst of hearing from the 
Canadian Bar Association, family law section. Would you carry on, 
please, gentlemen. I believe we are on page nine, on enforcement. 


Mr. Preston: Mr. Chairman, as the matter of 
representation was raised before the luncheon break, perhaps for 
continuity we should let Mr. Davis deal with our recommendations as 
to representation and finish that off. 


Mr. Davis: The submissions on representation start at 
page™~ 16° of “the® brief and continue for two pages after that. The 
main section to be referred to is section 65, which deals with the 
right of a child to be heard and makes reference to the fact that a 
child could have counsel, if any, present during the interview. 
There are two other references in the bill in sections 30 and 31 to 
aqaricimela “Sercounsel, but “there. is nothing ©in “ches sbilbl “that goes 
further than that. The issue of what counsel can and can't do is 
not addressed. 


We are left in a position where potential lawyers’ for 
children will be unsure of just what their role is. I don't want to 
repeat the remarks that were made with respect to the Reid case. 
There clearly has been judicial permission given to an expanded 
role for counsel, but the submission the bar association makes is 
that the guestion of what counsel's role is should be straight- 
forwardly addressed and not left to be brought in the back door 
through expanding the role of guardian ad litem or requiring that 
judges try to create legislation. 


2:10 p.m. 


If the Legislature of the government feels there are cases 
where representation is appropriate, then I submit they should say 
so directly. They should also go further and say just what role or 
participation counsel should have in any given circumstance. There 
has been previous reference to the unclear position of a judge to 
make orders appointing counsel in the county courts. In Toronto we 
tend to forget or not to emphasize the county court situation so 
much, because the Supreme Court is also readily available and many 
of the applications are made in the Supreme Court. The use of the 
device of appointing guardians ad litem is unnecessary and I submit 
the matter should be addressed straightforwardly. 
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One other matter that occurred to us during the original 
presentation is that there is a danger, I suppose, that if the 
Legislature passes this bill in the form it is now and simply does 
not give any kind of scope to counsel's role, the court might 
subsequently come along and say that Mr. Justice Galligan's order 
that counsel's role be expanded has been superseded by legislation. 
The courts will ;Look -tom this ,and<saythis,as; what the Legislature 
has determined as far as counsel is concerned. They do not give it 
a specific role. They simply refer to counsel as amicus curiae, who 
is there to assist the court in whatever deliberations the court 
may have, but who is clearly not given an advocacy role. 


I submit it could clearly be argued that the Reid case is not 
going to be good law if the Legislature is taken to have restricted 
the role of, counsel by. passing, they bill anjithewrorm 1 tal snow ae & 
is arguable on both sides. I concede that the section does not 
specifically,.come. out, and «say counsel can only do this, buc tc ers 
an area where there should be some clarification. 


I would point out that the provincial court has already made 
a rule with respect to representation of children. The unified 
family court has a rule that permits representation. The civil 
procedure revision committee has before it now a proposal for 
representation for children, which is referred to at page 17 of the 
brief. Infymy submission,-,tosenact through. slegislation: (asmpeciiac 
statement that says counsel is available in restricted situations 
would be to get rid of any doubt as to what the Legislature 
intended and to recognize that there are cases where children ought 
to be represented. 


I submit the wording I referred to this morning would give a 
restricted enough view so that it wouldn't open the floodgates in 
this area. I suggest the wording be in the same terms as the second 
paragraph on page 16, where "the parties, through disability or 
disinclination, may fail to present adeguate information to enable 
the court to determine which proposed custody arrangement is in the 
best interests of the child." In effect, that is what the Reid case 
Says. .now obut,;).4aSs. I.) Ssayv,. tov vapproachisit sfrontally sratnerecnean 
through the back door is appropriate. 


To illustrate one clear’ possible scontlict,, in «Sections. o 
there is no reference to what counsel canvdo. 2 "Submit ite issquice 
feasible that the Legislature will be taken to have said that 
counsel may not make submissions on behalf of a child. They have 
said the child is entitled to be advised by and to have counsel, if 
any, present during the interview. Clearly they have spoken on the 
role of counsel in that subsection, and I can easily see a judge 
coming along and saying a child can have counsel but that counsel 
can't speak. 


I submit that would not be the intention of the Legislature. 
So in that area specifically there is an illustration of why the 
role of counsel should be spelled out, why it should be addressed 
on a frontal basis, because here clearly in section 65(4) a judge 
may say, "The Legislature has spoken. They have said a child cannot 


have his counsel speak." I submit that is not the intention of the 
Legislature. 
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There is one other submission with respect to the procedure 
Bec llTOly our Tswill leave’ that until Later. “lthough other issues 
that were discussed this morning did not deal with the issues in 
the same order we did, I believe we have covered the areas dealing 
with representation. 


Hite SEUGSULOMNs) It ea wCOULO Ee yUSt Tadd “a *COliple™ Of “ithings=-ta 
what Ross has said, in the Child Welfare Act we have a whole system 
of counsel for children, we have an official guardian's panel and 
regularly counsel are appointed for children--it is obviously the 
Suggested method of approach in that bill--I fail to understand the 
eeluctance in this’ bill to go the “same “route.” It is recognized “in 
practice that counsel are being appointed for children. The OG now 
has some 400 cases going where they are represented. Why the 
peituctance sito pcomesrights'out’ and osay*. that@-isis the. recommended 
approach? 


I am very frightened--in my opinion, and this is purely a 
personal one, you should either be silent or you should come right 
Out and say it. If you go half way, the judges always look at new 
bills for the intention of the Legislature and it may well be 
interpreted, as Ross has said, that rather than expanding the role 


Opecounse:, thts (is) antended to restrict vit ito what is said in the 
DEL: 


As it is now, all we have is the Reid case of Mr. Justice 
Galligan and the analogies to the sources of his jurisdiction. But 
ase-soons as (you “have: a bill that® says,’ “Counsel «can do®* "this and 
Souncewecan do Fthat;, Ye ther courtsidare, veryeiikely: towsdyithat! ps 
intended to be the role of counsel. So you may be going in the 
wrong direction, unless you further expand the role and state your 
ententions right inthe bil. 


I cannot add anything more than that we feel very strongly on 
that. We are not saying in all cases, we are just saying, "Define 
what you mean," so that the courts are not left in any quandary 
about it and expand it in some cases. I cannot imagine a situation 
where it is intended that the child be advised by counsel and have 
counsel present and the counsel iS not expected to make 
Submissions. But that is the way it reads to us as a possible 
result. 


While we are on that, I can give you the section changes we 
have neglected to make. On page 16, sections 37, 38 and 72 should 
read 30, 31 and 65-..iIn addition, .in the. last paragraph, section 72 
again should read 65. On page 17, right at the Second last line on 
the page, section 72 again should read 65. On page 18, section 26 
Snouldmreadel9. in the’ third’ paragraph, “section? 79° ‘should ‘read'774 
and section 29 should read 22. 


Unless there are any questions on our position, I think we 
have flogged it to death. I would go back and deal with the 
submissions we have made regarding enforcement at this time, on 
page nine of our brief. I do not know whether we have given you the 
changes in sections here but I might as well do it in order to make 
Tux i clear. On page nine, under the heading "Custody sand 
Access--Enforcement," in the third line, section 44 should read 37. 
Again there are two more references to section 44 with subsections, 
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which should all read 37 and the appropriate subsections. At the 
top wof. page .10,.. 44( 7). should .be «3747).,, Ln a thesanextegreraguaps, 
section 47 should read 40, as should the next reference to section 
ads 


Going on to page ll, in the first sentence, item two should 
read section’ 37(6), item 3 should read section »37(2)(b) ,.atem sfour 
should read section 39(1), item five should read section 40(1), 
item six should read section 37(7) and item seven should read 
section 40(1). On page 12, half way down the page, item one should 
read, “Pursuant to section 47" and item two down near the bottom 
should .cead,. “Pursuantutousectionsr41,.. 42, 43 sana, 4a. 


2v20GgDelr. 


On page 13, in the third paragraph, it should read "sections 
41 to 44" and in the last sentence of that paragraph it should 
read, "appropriate section 42." Submission three in the last 
paragraph on the page should read section 43 and section 44 and 
again the same change in the last sentence. On page 14, where it 
Says, section (50min “the toppsleft, sitershouldw.reade section (43)eand 
under item five, it should read section 41(3). 


Under the heading "Guardianship," it should refer to section 
52 in the first sentence. On page 15, the second paragraph should 
read 54 in place of 61. Again in the heading "Submission," the same 
change should be made. Under the heading "Testamentary Custody and 
Guardianship," it should read section 62 in place of 69 and again 
in the heading "Submission." Those are the changes throughout so I 
hope we are now on the same section numbers. 


Now going back to page nine on enforcement-- 


Mr... ‘Chairman: Mr.’ wPreston,..pirswould, .askieyou,_ussiunce wy the 
clause py clause is scheduled this afternoon and a representative 
from Justice for Children is back for that purpose, could you more 
or less put it in point form because as we go clause by clause, 
assuming that one of you wishes to stay for that, there will be a 
chance to expand on particular items? Would you please deal with it 
POLE DY spOLn te 


Mr. Preston: I will highlight our recommendations then. 


Under enforcement, we are extremely pleased that some attempt 
is being made to gualify and quantify the rights of the sheriff and 
the police. That is one of the single most difficult areas you have 
today in child abduction cases. To get the assistance of the police 
and the sheriff requires different views and orders in different 
areas of the province. 


Mr. Chairman: Excuse me, Mr. Preston, I am. -«SOrry to 
interrupt .s. Maye Jonpoint=souty sCOsethe = Committee -sexiibi tassix sene 
presentations <Of othe... Ontargo, Association OL s:chnletsces 0. ae roldee 
legislative committee. That deals with the sheriff and police 
matter. I would just point that out as we are going past. 


Mr. Preston: What happens generally, for those who have 
not been .involved -in- these cases,.»is .that.. when. there -is. an 


©, 


awaucULonaSttuatioOn and syoumget ra Court order, there.as conflict 
andanexELeomen dire rcuity wine getting “the “order entorced?© and» the 
children returned to where the order says they should be. Unless 
CNemOoLoe. speCiflically, instructs the’ ’sherifteicm the. spolice as to 
their “rights and powers, they are véry reluctant to take steps to 
help you enforce your order. The police have guite often taken the 
POsttiomenthat™ they, are involved in, ‘criminal matters;,*> thiscris ’a 
Civil matter, it is not within their purview and the sheriff should 
Omit. 


On the other hand, the sheriff"s office is closed after five 
Seenocksand 1f° this 1S going on at night, you cannot get any “help. 
YOUrQGetma real Hhiatus=and™a realm-diiricurty. Our views’ that=this 
bill should take the matter head on. It should do what it started 


OUtR LON andiprovide authority. €o “qo thes police and to the sherifé 
Lorehnelp. 


We are a little concerned about a couple of things. There may 
be some reason I am unaware of, but in section 37(6) you have a 
Sunset provision. Kidnappings and abductions do not take place just 
between sunrise and sunset. Why the police cannot help you after 
Sunset is beyond me. That is when they are most needed. I don't 
Understandw that. provision: andy .i don“tegthink Fit should. “be “in the 
aah Ete 


Mr. Renwick: Just listening to what was said and glancing 
ateecncmonLe: trom the Ontario ~ Association *Ok*Chiers of “Police; i I 
recall a recent case involving the chief of police and a constable 
in Orillia. It was a matter dealing explicitly with the guestion of 
the argument, where the police failed to assist on a particular 
case and were charged with contempt. 


Mr. Preston: Unfortunately, Mr. Epstein, who was supposed 
to be here, was on that case. 


Mra= tRenwicks., [S =thaty right #s-The “argumenteewas” wthat ease t 
was van Civil@matter sthe>-instructions: tov4thes police),.should —come 
through the sheriff and the court held otherwise. 


Mree. Preston: But different’ =-police™ forces ~‘in **dvtterent 
cities have different instructions. 


Mr. eaRenwWicks, Should ‘we “get ‘a copy? of) that, ‘because “Chat 
was a High Court decision, wasn't it? 


Mr. Preston: Yes, it was. 


Mr. Renwick: Maybe this is not the appropriate place but 
at some point we have to deal with that guestion in this bill. 


Mrenm Prestonsouwl “.don' (understand, #yas Til lwase saying; 2 
Sunrise-Sunset provision. If there is a Supreme Court order that 
Says the police should act, why can they not act after sundown to 
get the children back? Surely it is more important that the 
children be returned. Very often the departure from the 
jurisdiction is imminent. If I had an order that says the police 
are to help and they are getting on a plane after sunset, I am 
hamstrung, or they are hiding the children and going to take off 
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during the night. Unless you can get immediate help in these 
abduction cases, often the case is lost. You have to move. 


Mrs.) Ge Wes Taylor: Jyawant, to..cry,. YOU. On, GhLs.  SeCllon soe 
onan. entryyoresearch) treterred (£0, in. SUDSECE LON woe (bles woe ae 
you have suggested, if somebody is getting on a plane one can do 
that. It is in reference to entry and search, which is again the 
premises. situation, and» ,alsoy.unless ssthes. courcy simesone: giorder 
authorizes entry in another manner or at another time. I guess that 
is uSing sunrise as sunset. I recognize that it is not the precise 
hours that may be more convenient as compared to the practicality 
in the summer where you have until nine or 9:30; in the winter 
time, sunset on some days is about five or 5:15. 


Mr.u0 Preston: But, it throws doubt on to Whatutney cannag. 


Mr.” GegWs o Taylor: adt sithnowss doubthgon p£oguthely Cimingmipuc 
not into what they can do, because five o'clock on a Friday night 
or a Thursday night might be a very precise time when a search and 
seizure would be worth while. I guess you have to think of the 
participants and what could come out of situations which always 
have different ramifications after dark than before dark. That is 
the reason and the background between setting a sSunrise-sunset 
feature as compared to timing. 


Mr. Preston: In my experience these things uSually take 
place in the evenings. Sometimes it is during the day, but it is 
usually when the kids come home from school and getting on into the 
evening. 


I agree it is referring to entry and search, but often the 
Only way you can find the children is uSing the entry and search 
methods. The police are very reluctant to get into these things. I 
have had a couple of cases where the police have had an order 
actually directing them to do things and the police officer has 
phoned my office and said: "You better come up here. The clients 
are in the police station." They won't do anything until I come and 
explain it to them. I can see them sitting on these things and 
Saying: "All right, it is sundown now. We can't do anything until 
tomorrow. Let cooler heads prevail." 


The children get moved. The people move around with the 
children. They hide them. They take them to relatives. They do 
anything. Ifyou are going (ton find. the ychildren; Gyou- have. E0utine 
them instantly. Daylight or darkness should not make a difference 
ins putting aneend»tonthis,vtandsithe ewhole Ghrustuot teheactui saico 
assist the courts to put an end to these things. 


Mr smbpensieris. Or if ..the police “are s=-conscrenttrous. then 
they have to stand there and guard the house all night to make sure 
there is no change in the status quo. 


Mr... sPreston: They, search. and: entry. -is..to isassist—-wes are 
not talking about affecting the property rights, we are talking 
about finding the children. If the court has already given an order 
based on the best interests, which the order is. supposed to be, 
then everything else should be subjected to the best interests of 
those children. The best interests of those children is to be acted 
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upon immediately and returned in accordance with the order. I 
cannot see how the fact that the sun coming up or going down makes 
any difference to that for these purposes. 

Peo eInNOer olen Bo0dke lf lt 41S ‘as -orovertyarigqnts -Situation, 
Loe ei ntcartnebesaare, <1mes, tO dO 1t. But for children, I.do not 
understand how there is the same time structures. I cannot make it 
five Creal Cupechant, tiatepet » a0es Not. go “by {the clock. echild 
apduce2 One, dOsmioL Joby the yclockw or “they do not ‘go by “the sun, 
they go emotion. 


2:30 p.m. 


Nie fissWore LaylOr. it) You" are Looking "at" one »situation 
where the child isin custody or in the care of one individual, the 
search and seizure--and I guess we all of the situations that flow 
Out of darkness, the apprehension of the different parties as a 
result “of darkness, one could set a ‘time limit on it. It may come 
to mind that seven o'clock may be an adeguate time frame. You have 
the problems of enforcement; those enforcement people who want to 
enforce, iti during, iparticular hours that affect the safety of all 
participants, even the child who could be removed from the home at 
an odd hour, at an hour that may not be for the best interests of 
tChaamchrid. Indeed it is putting on the>applicant to make sure to 
the court and explain to the court why you want more than a search 
and entry order during other than these hours. So again it puts it 
upon the applicant. 


I recognize there will be situations where the request may 
cause some difficulty to the applicants. But it is considered that 


the court, hearing the evidence, hearing the information will make 
the change in the hours in accordance with the information provided. 


Mr... Preston: “I can envisage it being a complete rubber 
stamp because you have to read this section as it is intended. The 
reference in section 6 is back to subsection 5, which is the search 
and seizure. Subsection 5 is back to subsection 2. So we are really 
talking, when the sunset provisions come in, to subsection 2 
Srcuathomns « 


Those are urgent situations. Where the person is unlawfully 
withholding the child, where a person who is prohibited by court 
order or separation agreement from removing the child from Ontario 
proposes to remove the child, where there is a person entitled to 
access and it is proposed the child be removed and not likely 
returned, those are all urgent situations. None of those go by 
sunrise and sundown. None of those are normal situations. 


If this was just a general situation, I would agree with you, 
it should be in the normalcy. But this whole section of the bill is 
to do with police powers in urgent situations. I cannot envision a 
judge making an order under subsection 2 and the lawyer asking for 
the clause relating to the sheriff or police without him going 
further and saying, "And please put in ‘any time' because I do not 
know when I am going to find them." The judge will do that in every 
event. I cannot envision him not putting it in, because it is only 
in urgent situations that this comes intovelttect..1o—Ltediseurgent, 


surely it applies at any time. 


The people it is impinging upon, where the search and entry 
is going to be made, are already, in the view of the court, doing 
something wrong because they are unlawfully withholding or they are 
intending to breach some order of the court in doing it. So you do 
not have to protect them, because the court has already found that 
they don't need the protection, they need to have something 
entorced against them. So if you read this section with that view, 
I... Cannot, see" , theme validity Sg0fet sechion-GA6 esis ethaumeanasnow 
interpretation. 


MrS0Gor Wee taylor: @@Asi I) Smentwonvedy) VC avis Sa en livonce, 
section. The person enforcing the order, be it the sheriff or the 
police, have their instructions by statute and the order itself 
will so specify when they can do it. So it is just a cautionary one 
when you are seeking out the order that you will seek out the 
extra, if you want, as it sometimes been criticized, writ of 
assistance or going in at any particular time or any time, any 
place, anywhere. This is precisely setting out the grounds and the 
times when one can achieve that assistance by entry and search. 


Mr. Preston: Shouldn't the caution be whether the order 
be made at all, not the time of the order? Shouldn't the caution 
properly be you have to satisfy the court that you need the order 
under section 2? Why does there need to be a further caution as to 
time? If you have had to convince the court that this child is in 
some kind of danger to get the order reguiring the police 
assistance, that is the caution. Why do you need a further 
precaution about time? 


Mr iG. Ws. Taylor: }1 am SUFe Jit wwe lefto te Bopeni com Just ean 
order, you could have then on such terms and conditions as the 
Judge so sees fit, but dan thiseq‘situations the tdrafters « andiethe 
Attorney General felt this is a caution based on their experience 
that in the best interests of the child those are the hours best 
Suited to extract the entry and search. 


Mramt Preston. Alljwl wecan Pasay (sis saiwe Gicone Bedown me coOmeae 
philosophical difference” and an practiceeethis Sas shamstringind 
counsel if they have to say to the court, "We think they are going 
to do something after sunset." Often you do not know, you just know 
the kids have disappeared. I can only recite cases which I have had 
where, in the dark of the night, children are being moved from 
place. to, place, and as’ we are. goingeyin, thes front sidoor swith =the 
police, they are going out the back door. I have gone so far as to 
have to get the American customs to stop cars at the border. 


Tt all takes place at midnight, and. leeac. noc. have -a scouLe 
order in that urgent situation. Maybe I have an order that says to 
getyther kids, “and. I--find athemssDoO JT haveélmto #o0, backs tow Count eanc 
say, "I have found them, but it is after sundown; give me an 
order." How do I protect them? In those cases, those children are 
Over the border and they are in Jamaica or they are anywhere, and 
you_cannot stop it. You, can gonly* stop #€- LE fyou “havemthes police sac 
all times. 


Mr.  Laughren: Is the reason it is between sunup-9 and 
Sundown, when everything is nice and civilized, that they wanted 
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the order to take effect between sunup and sundown to avoid any 
kind of cowboy technigues in the whole process? But would that not 
be accomplished just as well by having some kind of wording which 
said that the order should take place between sunup and sundown and 
1fGut -OCccurstatiiother times; it ymust. be? justified? Is: that putting 
the onus on the wrong party? 


Miter ncstOlcgerlige ties part toulary, Sitttationuot —<Ssectiohnonsy, 
we are no longer involved with Mr. Nice Guy. We are no longer 
involved with the niceties, because subsection 2--I can only repeat 
it--is for someone who is already breaching an order. You are 
already. into the contlict’ and when you are “in the conflict; ‘they 


are behaving not in the best interests of the child, but in their 
Own best interests. 


Ee do snot "mind sa *sunup=—sunsece provisions te iti ’says ane order 
POromaccess = 'Can “tonly =bem™ enforced ?e by" Atthe* police ein normal 
Circumstances between sunrise and sundown, et cetera, but when you 
have got abduction--and Chis whole section is aimed at 
abduction--then the niceties are gone. I do not find that this 
section adds anything to the thrust of the bill, that is all. 


Mie, Codirman:, Excuse me. We- sare = taking too ‘Tong. "Do 
remember there were one or two others who said that. If I am not 
mistaken, it was probably Ms. Lackovic, who is here, who also said 
that yesterday. She said, "Urgency is everything." If it was not in 
her brief, it was in one of the others. So we have had some of 
these points before. If you would keep this in mind and remember we 
will have a chance to go at them again. So, we must press on. 


Mr. Preston: Okay. Under the enforcement, the other major 
section that we have some comments on--there are other comments, 
but the other one would be as regards section 40, the information-- 
enforcement is everything in a custody case. It is no good getting 
AimeOraer ~whichs Youvicannot jenforces@Thate is tal lmtoo .,ottemiurne 
Situation. It is all too often that you cannot get the necessary 
information. 


Enemecnrust of “Sectvon 40 is™that *you™can "get records, but 
section 40 could go further and say you can get information. Often 
there is no written record, but people have information in their 
Mmindscem we think. that’ section 40 shoulda. say “thatee2re* you *havesgot 
information, you can be compelled to give it up, not just your 
records, —butetne “intormation “you* faves it e1s 9 just~ a =togical 
extension of the intention of section 40. 


That would end our comments on enforcement and move us on 
into the extraprovincial matters which we find very important and 
very crucial. Mr. Davis will make some comments on that. 


Mr. Davis: 1° wil lirestrict? my tcomments “inthis” area’ to 
BnesiobServation wolf) 1. cant putlit that=waycutsectionia4d7» enacts ethe 
Hague convention, and that is something the committee wanted to 
specifically endorse and that recommendation was made in the last 
brief. However, what enacting the Hague convention does is it 
creates a double standard. For people who are coming in under the 
convention from another country, for instance, they have to prove 
only they will have their orders enforced unless two criteria are 
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met: one being that the person who had custody was not actually 
exercising custody rights at the time, or there is a substantial 
risk that the “return “would” “expose ~the “child (to. ““piysical’= or 
psychological harm. 


2:40 p.m. 


For those people who are applying from British Columbia, 
section 42 is the applicable section. There is a different regime 
set up for other provinces. A proposal we made the last time was 
instead of saying the applicant will have to show that the order 
was properly granted, the onus has been reversed in this case and 
the section says that, unless the contrary can be shown, the order 
iS going to be granted. 


That cis .am very. valid. ichange.e-But dwhat °f. fail towseerws wy 
the government would not enact the same standard for people who are 
applying from other countries as they would enact for people 
applying from other provinces. The act of removing a child from a 
jurisdiction is wrongfully portrayed by some people. I think there 
is a brief that the Canadian Bar Association, criminal branch, put 
forward saying they were worried about the rights of people 
involved in kidnapping situations, but the removal of a child to 
another jurisdiction is not the sort of thing which can be endorsed 
in any form. 


Generally, it is an aggressive act against a custodial spouse 
and unless there is a removal of safe havens for all people who are 
engaged in kidnapping or abduction of children, you will not be 
able to correct the problem at all. 


As I say, I endorse the fact that the government bill does 
Say that in most cases those orders are going to be enforced, but 
the, Hague = convention (is, JL .Submit, vthe x sbestn tese.£ [tl wiseirne 
Simplest ‘test.; It» (as) the” most. straighttomwarda, test uelte ey s 
generally we will assume these custody orders were properly granted 
and we are not going to go behind those orders. 


That gives a foreign order, an order in Holland or any of the 
other signatories to the Hague convention, a better leg up than an 
order. sin BC. Iny BC,..1£ vou .cans/shows. thatOisome vofljthese .otcner 
Criteria apply, you may be able to squeak through and have the 
court review the order. I do not believe that the Legislature 
intended to give the applicant from BC fewer rights than a foreign 
applicant, or an applicant from a different country. That is the 
cut and thrust of the submission on that particular section. 


There, 1S. confusion (in the minds? of Mthe™ people von oithe 
committee as to why sections 43 and 44 were not combined as one, 
but perhaps that is something which can be dealt with in a clause 
by clause analysis. 


Mri. aePreston:. Can Isnust) add esomething me coo tnat vel neewhague 
convention has been coming for a long time, but there are no 
Signatories to speak of. There are three countries, or maybe four 
now, that are signatories to the Hague convention. It is in here 
and it isvaymajor part of the bill “and it is goanamco’ besa crowing 
part of the bill. Right now, we really are not involved with many 
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Hague Jurisdictions. We are really involved with the other 
jurisdictions. 


BOLs Wesnag Tree, -that.iteiseavay giant,» Stepimforward.-tostake, ,the 
Hague convention and all we say is, "Take the Hague convention, 
adapt the wording of the Hague convention to the bill and put it 
in, saying, ‘We are a Hague jurisdiction and the same criteria 
apply whether or not you are a signatory to the Hague convention.'" 
That is the thrust of our bill. If the government does not want to 
GOvechate bar, then -our Jclause by. clause, submissions will show 


changes that we recommend to at least clarify the discrepancies 
which we find. 


There is one other point under this and that is found on page 
14. We think there should be a central registry of custody orders, 
ese there ns fFaacentralsiregistry eforersdivorcesapplications. “Part fot 
the problem is that you can jurisdiction shop or you might apply in 
two or three different places in Ontario. We think that if there 
was some kind of central registry system for custody orders--we 
have run into this problem--you would get rid of the problem of two 
parents each getting an order from a different judge ina different 
jurisdiction on the question of paramountcy. 


When you start a divorce application at this time, a copy of 
the application is sent down to the central registry for divorce 
applications and it can only proceed if there have been no prior 
eoplicatLtons* ortrorders.:*We think that a Similar kind ‘of situation 
Should exist for a registry for custody orders. It would enable the 
police, for instance, if they are presented with an order that they 
are reguired to enforce, to check to make sure that is the order 
which is in existence and it has not been superseded or that there 
Pemonotmaarconilicting Sorder.. We ‘think Sthat is Messential, -because 
there is some shopping for jurisdictions. 


As» far iuas «guardianship is concerned, (we’.feel--although 1 
haven't read it--the better gualified brief would be that of the 
wills and trust section. I will be very frank. I have never really 
understood the guardianship aspects and we would bow to their 
Submission. 


We did make some prior recommendations regarding guardianship 
and most of those have been picked up so I can't deal any more with 
that. That applies to both guardianship and the testamentary 
custody in guardianship submissions. Representation of children we 
nave dealt with. I would expect the complementary amendments 
recommendations have been picked up as well. That has been picked 
up? So that would end our recommendations in so far as the bill is 
concerned subject to the clause-by-clause comments. 


Mr. G. W. Taylor: I wanted to make one comment on _ your 
recommendation aS to section 42 in regard to your belief--Mr. 
Beecroft will explain that more fully--about the Hague features. 
There waS a suggestion made yesterday we should put the two 
together. Yesterday it was suggested that the two be afew Beh ple Ue el ait bo 
there should be provisions for orders made within the jurisdictions 
of Canada and another section to deal with orders made outside the 


jurisdiction of the provinces of Canada. 


LZ 


Again, you come with two philosophies in two days as to the 
approach given the present, existing wording of section 42. Section 
42 is set out and we are in effect saying for those extraprovincial 
tribunals,;.a@ll.of .<them, poth anside Canada atidniyurrediculoie oO 
which the Hague will apply and other ones, that there is a basic 
presumption of their regularity and enforcement subject to a few 
givens here under subsections (a), (b), (c) and (d), where I think 
tney are regarded as pretty well having axiomatically taken place 
Ln they JUL saice Ton sorstneworue... 


They are pretty well features that would take place in all 
orders except one might say it was started with a substitutional 
service and: "Although that is a given type of service and a type 
of notice, I never did receive notice. Therefore, there is a 
DPatieingws 


It.ugives an opportunity, to state’ .afailingn insane particular 
order but there is this presumption under section 42, and if you 
combine that with the wording of section 46, without requiring the 
form of proof, a court can take notice of a law without the usual 
procedure and still is the same by calling a person committed and 
knowledgeable of the law, an expert on foreign jurisdictions, so 
there is this presumption, if you can show there has been service, 
an opportunity to be heard, the best interests of the child, et 
cetera, and policy. You. Can ‘then put -in vour ~oOrder anode saversi. 
enforced without duplication and proliferation of litigation, 
particularly in regard to children. 


The other feature, continuing on with that, in regard to a 
central registry, is that today, with modern computers and all 
that, it is being looked at by different jurisdictions. It may have 
a possibility of coming in the future. At present, there is 
Capability. 


I know the system in the divorce situation. The divorces are 
fewer in number than custody but there could be an identical 
number. It is also to prevent duplication, but one might say in 
that situation the principal feature is to prevent duplication of 
divorce as compared to duplication of the other corollary pieces of 
relief. 


In this situation you may only be going for the custody. To 
the swift may be the remedy. If we had something that prevented a 
remedy from being available to one of the participants in another 
Jurisdiction, if you designed a central registry--I know it may 
have some merits but I put forth this argument to you--if you have 
an initiated here and made out your case in a jurisdiction, there 
may be just as legitimate reasons for its being commenced and, even 
more so, in a form more convenient. 


Ceo wills 


If you put in a section that once commenced here without 
anything further rather than just a registry, that an application 
has been started, you may lose some remedies in, say, Ontario or 
some other jurisdiction. I just put that forward as an explanation 
asi CO "why =at. thas point, wits’ .~monecary eOne,. eacse placticas 
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prohibitions against putting it forward. It has been recommended by 
Other individuals before you made your presentation. 


MiG 1eStCONsseifank “Can. snespond -ins the sreverse. order,» SO 
tar Easenthesicentrale registrnyie iss concerned, «first» of,¢alln.nm with 
divorce, the central registry for divorce is Canada-wide and it 
seems to work albeit slowly. What I am really concerned is that the 
police are always saying: "Is this the most up-to-date order? Are 
there other custody orders outstanding? Has it been varied?" 


Li. Wwhtbin sOntario, iand.) merely, within «Ontario, «at «the 
inception we had a central custody registry, then there is some 
access in any given family for the police to know what is the most 
up-to-date order and what is outstanding. Ideally, of course, then 
you could extend it to other jurisdictions with some other thing 
but within Ontario certainly it's feasible and far less expensive. 
hie eheve cans dOwmpt for divorce: throughout Canda,- surely iwe can do 
something Similar just within Ontario. 


eatenotesaying sthat 1t. has any ,overriding,authority but, it 
is an informational thing. These orders are all entered in any 
event. wiltveyOUs-Optain an, Onder »it must, be entered in. the court. It 
is merely a matter of finding some transmittal and central 
gathering of them, because when you obtain an order it must be 
entered and it is photocopied and records are made. Then, if there 
must be some further step to put them altogether, there is some way 
of finding out these things. 


Vis-a-vis a recommendation that the foreign jurisdictions be 
separate. fromiaithe = provincials, jJurisdictions;usi, ~frankly don lt 
understand that. I don't draw any distinction between an order of 
Manitoba and an order of Michigan or an order of Holland. 


Mre we Renwick: “lL sammnotescertain but Bheithought, the. «sections 
that they thought could be combined were 43 and 44. 


Mie reston: meinat uses COrrect «al BWasesdO1ng .tO.. raise ~Coac 
point. 


Mr. Renwick: Yes, 43 and 44; we are talking about the two 
are superseding. It didn't have anything to do with this question 
Scmespbrtcinge, 4205 The pareason Jatwanted, -at sxleast., in » the first 
anscance, to. split 42  into!, Canadian. extraprovincial,,territorial 
Srdercetes, to, try to get full taithn and credit ac east for those on 
an automatic basic. 


Mr. Preston: You support our Hague position then? 


Mr. Renwick: yes. But it seemed to me that the 
difficulties which have occurred so far in getting recognition 
Sitipl ye OnsrdupEliliastaLeh andscredit -basis ator extraprovincial orders 
of other provinces and not the territories, suggested that ite. a 
very practical matter. At least we could start there. 


MOE LeSscOon? Yes, Llaglee. 


Mr. Renwick: That's why I thought that by doing that we 
would go a long way to cut down the ambit of section 42 by having 
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those provisions deal only with those extraprovincial orders which 
were non-Canadian orders. Then, I thought the supersession 
provisions would be good and appropriate ones to deal with 
non-Canadian orders so that you are not challenging an order; you 
are moving to get the best care of the child under sections 43 and 
44, 


That was my reason for it, that in a perfect system with all 
the countries abiding by the Hague convention and everybody 
accepting all those rules, you should give full faith and credit, 
presumably to everybody, but that isn't going to happen. I was sick 
and tired of arguments with respect to BC or Alberta or Quebec or 
Newfoundland orders and really having a rehearing in Ontario. 


Mr. Preston: It happens too often. We don't want to be 
like Alberta where they consider Alberta to be a haven for these 
things. That's the last thing you want. You want some certainty and 
you want to be able to tell ,-your?’client:¥"No,- you. fdon’ tr ctandies 
chance here. They will uphold that order." We can't say that our 
system is the best and therefore it should always be reviewed here. 
We have to put some faith in other jurisdictions being able to 
devise their own rules which are appropriate to those children in 
those jurisdictions. 


Mr. Renwick: I just wanted to explain why I wanted to 
split the non-Canadian and Canadian extraprovincial orders. 


Mr. Preston: .In. any ‘event, I. think that “endSs,oure buen 
and I certainly would like to thank the committee. We've been 
probably overly long but we find that from our point of view it is 
an extremely important bill and we do appreciate an opportunity of 
being heard. 


Mr. Chairman: Good. Thank you very much. 


I will thank you, you have finished your formal presentation, 
Messrs. Preston and Davis, and again the Canadian Bar Association 
for its assistance in providing you people here, under the umbrella 
of the CBA, the same as they did last week with us in the company 
law bill and the same as they did yesterday under the wills and 
trust section. I think it is fair to”"say that if wethadn'tvhad *the 
Canadian Bar Association specialist technicians available, we would 
not have got through last week. So I thank you. 


We are going to start clause by clause. We have Mrs. Lackovic 
and Mr. John Kennewell, who is with Justice for Children. Mrs. 
Lackovic is with the Abducted Children's Rights of Canada. The 
members might wish to ask you questions or ask your opinions as to 
various matters as we go through the clauses. Shall we commence? 


Mr. Elston: Mr. Chairman, we have an amendment that we 
are preparing. It's not available at this point. We weren't sure 
exactly how soon we were getting to the clause-by-clause, but there 
will be one. 

Mr. Chairman: What section is it on? 


Mr. Spensieri: I might say, Mr. Chairman, it involves the 
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interpretation SECt Toni seus by Ge theveadditionmotia-.certain“. other 
adelinitions, soa ewould ask» that.18.-to «2ls.inclusive: be! stoododown 
rOreconstaeration, if it's possible. 


Ming Gor Weielayborne it aly can .assist,)thesichairman) sin «this 
matter, if there any amendments coming from the different 
individuals and members I would ask that they present them in the 
usual ‘order, and subject to the chairman's and committee's 
disposition, we can stand the different sections down where 
somebody wants an amendment and we can make both legislative 
counsel and the staff of the Attorney General (Mr. McMurtry) 
available to assist you in the wording of them. It may be that in 
your wording and definitions you may want to go in a different 
philosophical direction than the present legislation. It would be 
just for the assistance of wording that you might be proposing 
rather than direction, so I will offer you the assistance of these 
individuals in that respect, to ease the work load of preparing the 
amendments. 


Mr. Renwick: Mr. Chairman, I am not pretending to be up 
to date, but I have two amendments here. One of them--I don't care 
where it goes--deals with that question of representation and the 
other one deals with what I guess colloquially has been referred to 
as the emancipated child. 


The emancipated child one, it seems to me, would most 
appropriately come in section 24. The representation one, I think, 
could go in any number of places, but probably either as a separate 
section someplace, or else somewhere towards the end of the bill in 
that section which deals with it. I have no pride about location. I 
just refer to it as a new section. There is no magic in the wording 
efiit. 


Sine ihe 


Mena Charrmansell iwidds let? pout kputggitennwithes might & place 
and if you forget, then you are out of luck. 


Mr. Renwick: Then you will put it in. 


Mure tElston:subt) may gcome:sdownmentoGithe/s £actaithat, as \with 
the last bill we dealt with, one particular member who had no pride 
Aasutoelocation did not find a location at all. 


Mr. Laughren: You would not support sien 
Mr. Elston: It remained in limbo. 


Mr. Renwick: I moved the same amendment here but it may 
be out of order here. 


MowoCharrmam: t2bet-isd scarry > (section saleyeunders® parteelllewjel 
Cannot carry section 1 because that includes all of what comes 
thereafter. 


Mr. Renwick: Section 1 will come at the end. 
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Mr. , Chairman: -Yes;pathatiaeiasotcorrectis # Shale ewe ttetandm aown 
Lotos2ljeincl tsive: 


Mr. Renwick: Why are we standing down 18 to 21? 


Mr. Chairman: Because Mr. Spensieri is having amendments 
typed. 


Mr. Renwick: I do not mind standing them down, but would 
it not be helpful for us to go through each of the sections and 
stand them down so that all of the points could be raised now in 
case the minister and his advisers are in a flexible mood. I would 
not want to catch them tomorrow morning when they might feel 
otherwise. 


Mr. Chairman: Mr. Spensieri is getting an amendment typed. 


Mr. Renwick: Just highlight’ "’'the ‘points’ thatyyearenwanor 
concern to the members of the committee, and then stand it down. 


Mr. Chairman: Does that meet with the committee's 
approval? 


Mr. Laughren: We are very flexible. 


Mr. Chairman: I direct the members of the committee to 
section 18, your interpretation section. I believe that is what Mr. 
Spensieri is addressing himself to. The purpose of section 19 is 
custody and access. 


Mr. Spensieri, the definition or interpretation you wish to 
add to section 18, does it affect also 19, 20 and 21? 


Mr. Spensieri: As a matter of concordance, Mr. Chairman, 
it would affect the act throughout. That is why we are having a 
little difficulty in preparing the formal amendment in written 
form. Perhaps we could just propose the amendment in principle, 
subject to working out the concordance and the sections which are 
affected as we go through the clause-by-clause. 


Mr. Chairman: Would you put that in four-letter words for 
me? 


Mr. Spensieri: I think the concept we wanted to introduce 
was the definition of, as has been suggested, separation agreement, 
child, and “then ithe concept of an“ older child? The older child 
would be defined in a way that would later on have to be reflected 
in the various sections, such as being a party to proceedings, 
right -tomcounsel;, setr'ceteratiSo. Mit? -woulds really PattectVthe act 
substantially throughout. I would be content at this point simply 
to say that we would be introducing a definition of “older “child” 
and then the consequences which flow from that definition we could 
discuss aS we come to each particular clause. 


Mr Chaarman:, It. is) going “to be wal glitele waLleriecult ance 
proceed with consideration of the passage of various clauses when 
we may be going back to the "older child” definition. According to 
some of the conversations, it might perhaps be a person 10 years 


ihe 


Old or more, and it may make a difference to various clauses. I am 
hesitant to carry on and start passing various clauses. 


Mr. Elston: I suppose we can run the concept by at this 
stage. So far, unless there is a real change of attitude, it is 
going to be difficult to have that pass as an amendment. Perhaps we 
should run it by in the interpretation section at this point and 
then if it is passed, we can worry about the necessary follow-up 
changes to the other sections later on. 


Mr. Chairman: Fine. 


Mr. Laughren: --your persuasive powers. 


Mr. Elston: Mr. Renwick, as persuasive as he has been on 
occasion, has also had some difficulty in persuading, shall we say, 
the masses. Perhaps we should look at it from their point of view. 
The practical aspects of it are that, if the concept of older child 
is not adopted as a part of the interpretation section, the rest of 
the difficulties will disappear. 


Mr. Chairman: Has the ministry some comment to make about 
the philosophy of the older child that was used? I believe there 
was reference to "tender years" and "nontender years" et cetera. 
Could you speak to that, Mr. Taylor? 


Mr. G. W. Taylor: Yes. On behalf “of” the Attorney General, 
BnemirnterDretation ol "Childa” as it*is at present In the act is not 
subject to amendment. We mentioned earlier that the older child was 
considered as a possibility, referring to the Child Welfare Act 
where there is a definition of child for purposes of the child 
being able to instruct a solicitor. The time frame there is age 10. 


There it was considered that a solicitor be appointed for a 
Srild,ssorsuthat’the®child isiiable ito have’ al solicitors becauseiain 
effect the state is intervening in a relationship, whereas in this 
one the state is not intervening. It iS a situation where the two 
parents, or somebody having some relationship, are seeking custody 
Or access. Therefore, they are the prime participants in it. We do 
not want a third or any additional number of litigious persons 
involved. Depending on the number of children in a situation, there 
would be proliferation of counsel, one for each child or group 
counsel. 


There is provision at present, an acknowledgement that there 
are situations where children may have a solicitor appointed. But 
at this point the ministry and the government are not in a position 
momwreextenag the opportunity for solicitors to be- appointed for 
children of different ages except in the specific circumstances 
that may occur as a hearing is proceeding. They will bear with the 
Statute as it "is at “present, watch it unfold, watch its history ‘to 
see whether or not there should be an extension of the present 
definitions in the future. 


Mrecorchairman: What)s conments SedoceyoulNenave os onm that, “Mr. 
Spensieri? 


Mr. Spensieri: The two major exhibits which are before 
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us, those of Justice for Children and the Canadian Bar Association, 
seem tO point. .to a sneed for greater. definicions, jin the 
interpretation section. Specifically they have mentioned the need 
to define the word "child." They have been kind enough to provide 
us with a rather exhaustive definition, which has been taken from 
the other sections of the Family Law Reform Act. 


They have also pointed out a need to define the term, 
"Separation agreement." From the Justice for Children exhibit, I 
got the drift that they had intended to provide special remedies 
and special substantive rights for an older child being defined as 
a person who not only has achieved a certain chronological age but 
who is found, on an objective basis, to be able to instruct counsel 
and to make his views felt in these very important proceedings of 
custody and access. 


33:10 p.m. 
We. would “like ~- to, introduce” in. sthe.. definition. seccion 
appropriate definitions of the three concepts, "child," "older 


child" and "separation agreement." The consequences which will 
follow from those definitions will, of course, be in the crucial 
areas of permitting an older child to be a party to proceedings, to 
initiate proceedings, to receive notices of various proceedings and 
therefore to confer on the older child, as loosely defined--and I 
regret that we did not provide a more formal definition--to provide 
to such an older child the opportunity for participation in these 
two very important fields. So, I would urge the members of the 
committee to consider tightening up the interpretation section by 
adding these three additional definitions. 


Mr. Chairman: Does the parliamentary assistant have any 
comment to make with regard to the definition of separation 
agreement as Mr. Spensieri has outlined it? 


Mr. iG. .W. .Taylor:...Yes. I ~have. heard. 16. (Saigc today eaby 
different witnesses before the committee that there is a 
proliferation of Ontario statutes and that one must put on the desk 
a proliferation of books to arrive at an interpretation, 
particularly if they are not all in the same books. 


There is a definition of "separation agreement" under one 
Particular «statute. ‘We ‘felt, without. sreiterating » 1c) sitieetotS 
particular statute, that it is a common and well understood term 
without giving it further or expanded definition. The advisers of 
the Ministry of the Attorney General are satisfied with the 
separation agreement definition, such as is available in the 
present statutes of Ontario. 


Mr. Chairman: Where does that leave us? Mr. Renwick, I 
see you frowning. I see a question coming. 


Mr. Renwick: I have two comments. I think the point Mr. 
Spensieri raised seems to be best dealt with through a question of 
representation rather than through attempting to divide children 
into different age categories. I think I understand the problems 
which he istrying to.get. to. ands find: ganswens jfoOn,, andecl-schilnkest 
understand the weight of the submission of Justice for Children in 
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exhibit one. I would be anxious to see the amendment if Mr. 
Spensieri decides to put it in tomorrow, but until then I think I 
would withhold judgement on it. 


. Does separation agreement appear in only one place in the 
bill, or in how many places does it appear? It is my sense that it 
only appears in the one place. 


Mr. G. W. Taylor: Section 20(4). 
Mr. Renwick: I don't recall seeing it anywhere else. 


Mrs = Preston? Section 20(7)-as well. 


Mr. G. W. Taylor: Section 20(7), yes. 


DERSPRCNWICK Jevesse butwthactas\ tthe lonly places) sites only 
in section 20 that it appears. 


MEeG.eWeelaylon: Section 22/(i2)i(b) 


Mr. Renwick: Yes. 


Mine GiaW. ce laylor: -Logiasssenotesuchsea Sproliteration othat) one 
Cannot define it as it is in the particular statute where it is now 
defined’. Thatwis the :féelingnofethe ministry. 


Mr. Renwick: tt is not defined elsewhere in the 
Children's Law Reform Act? 


ME (Goee Wee Tayloms NO, lt 9iSstnot.= Ltjaeis- the.» Family Law 
RelOrma Act »where,»its sls. defined. I. think: ;it, is, even difficult. to 
practise the one phase of this law. You are always going to be 
referring to those other statutes, be they the federal Divorce Act, 
the Famiiy.Law Reform, Actsonpthiseact. «Lt cls enot(likesit is, hidden 
away in another piece of legislation that is not familiar to those 
people practising in this field of the law. 


Mr. Renwick: My response on the separation agreement is 
that if you are talking about suspending the rights of one of the 
parents if there is not a separation agreement, then the event 
which triggers that suspension should be clear. If we do not define 
separation agreement as it is defined elsewhere, then we run into 
the situation that any agreement which purports to provide for the 
separation of the spouses would be a sufficient event to claim a 
restoration of parental rights by the lifting of the suspension. I 
wouldsethank that, tt ..would .be..wlse«-cCOmpUEREL INI Chel sdefimirtionwior 
separation agreement. 


Mr. Elston: One of the reasons we want to be sure our 
interpretation section is more complete than it is now is the fact 
we are addressing particular concerns by this piece of legislation. 
We really ought to define our terms in the areas within which we 
are operating in the context of this particular legislation and not 
try and borrow the concepts which were developed in other pieces of 
legislation where the thrusts were towards other problems. 


Woen ewe parle sdecalinduswith ‘thespanticulan concerns of acnis 
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législationj;>oaits is “anesaid@itostpeople sto. bknow Gxactiy Nhowidihe 
definitions are worked and reworked. It also helps when it comes to 
interpreting what they are to do with these various pieces or 
instruments of their profession. 


Often, when we take something from another piece of 
legislation, we have to look at how it has been interpreted under 
those acts and they are sometimes viewed when interpreted in the 
context "of that whole act,. (whichis eacctuative Loreiqmimto tie 
problems we are getting at in particular legislation. I am really 
persuaded by the representatives from the family law section of the 
Canadian Bar Association that we really ought to complete this 
interpretive section in the context of this legislation and not 
merely borrow bits and pieces from other places. It is not only 
handy but it is probably something that should be done. 


We have done it already with the bill that we considered last 
week. We completed our sections for definition purposes as far as 
possible without reference to any other legislation. We made that 
piece of legislation stand on its own and I think we ought to do 
the same with this. That would mean we should get into the 
definitions of separation agreement and child. The question of 
whether an older child be included or not is another concern, but I 
think we ought to round out that section. 


Mr. MacQuarrie: Mr. Chairman, ee iL could direct a 
guestion to the representatives of the ministry: Is there any 
compelling reason why a definition of separation agreement 
Shouldn't be included in the statute? It would seem to me that so 
far as possible ‘when “there” “Is “*a “possibilty “of “conruszon, a 
statute-- 


Mr. Chairman: Excuse me, Mr. MacQuarrie. I apologize for 
interrupting you. I think the parliamentary assistant can cut 
through here as he is in an agreeing mood. 


Mra Ge We Taylor: | It) was) «the > persuasiveness of evyour 
argument sir, just by you starting this argument, that I have 
concluded that it is possible we could include in the definition 
section under section 18, the amendment that a separation agreement 
would be so defined the same as in the Family Law Reform Act. Just 
add that in so that when we are talking about a separation 
agreement it will be the same as under the terms of the Family Law 
Reform Act. It has the same meaning and significance, and hopefully 
it will not in the definition there be less of a document than what 
has been termed here in separation agreement. I would make those 
Submissions and the amendment. 


Mr. Chairman: Perhaps the legislative clerk, with the 
clerk, could work ahead with that and we will carry on. 


SA2UP lie 


Mr. -Elston: I ‘wonder, “would he be asio flexibles with 9 ithe 
concept. of? including. ‘a’ *'definitioni wv ofsvehitd, siworkingd one  ytep 


further. «AS twas, Gndicatediwo-thatow wereiehe’ Ywho tel ehrocie Jr0e scenic 
legislation. 


gL 


Mi ore eae lay LOL Wid le eithe mMmood-e<isnithere, sit .doesuenot 
extend to that extent at this time. If we could leave it at that 
point of the separation agreement. 


Mie er ChaLr ian warhatewild. She: goimpgetin hseétionecls.. wits there 
any reason we can't deal with purposes, stand down section 18 and 
deal with section 19? 


Miwa RenwiCkoeel fede sCOULd just’ tmake! one’eipoint Siieiwant~- to 
Makew-On= SECCLONM &™ beforemyouttistandisitidownfeit, dsrithat sfethere 
was any wisdom in the suggestion I made that we split the 
extraprovincial tribunals I think a simple way to do it would be to 
definessa “Canadian. extraprovincial tribunal© ‘and “a non=Canadian 
extraProvinclal tribunals "it ‘woulds be" a ‘simple way -of "doing ereeit 
it made sense in this imperfect world to provide for full faith and 
Credit ®tfor “orders” of “Canadian extraprovineial “tribunals, “but not 
for non-Canadian extraprovincial tribunals. 


Mr. Chairman: Mr. Parliamentary Assistant, would you 
CepLyetoutuhat? 


Niece Woe Tay Lome On @thesesuggestion bySIMrsa" Renwick, "I 
would suggest that be put down until we come to that section. If we 
can't meet that section, being 42 or 43, we will come back to that. 


Mr. Renwick: I just wanted to suggest that might be one 
possible dichotomy to provide. 


Mr. Chairman: We are standing down section 18. 


Mr. Elston: I have had a couple of concerns expressed to 
Neg aboues *Chermiconstructi onteok > tthe feaectinition. kior ee"separatiion 
agreement." It might be of some assistance, while we are working on 
some wording, if they could get together with members of the family 
law section of the Canadian Bar Association to work out the wording 
because it may not be workable. 


MrW fprestons?41fi S41 -could?imake *aiicomment, Sif syouu just! refer 
to the definition you say in here, "'Separation agreement' means 
the same as defined under the Family Law Reform Act," it will not 
work. The separation agreement as defined under the Family Law 
Reform Act is, "'Separation agreement' means an agreement entered 
into under section 53." Section 53 talks about people who are 
cohabiting, or living separate and apart, and talks about ownership 
of property," support obligations, the™°right “to direct eduction, 
moral training of children and right to custody and access, but it 
doesn't deal with formalities of an agreement. The formalities of 
agreement are arrived at in a different fashion. That refers to 
domestic contracts, one of which is a separation agreement. 


If you just refer to separation agreement as defined under 
the Family Law Reform Act you won't get there because you will miss 
out all the formal reguirements. That is why we say it should be 
defined here, rather than a reference out to someplace else. You 
will get incredibly convoluted. 


Mre G. W. Taylor: That was the consideration is had 


expressed to you in suggesting that it be defined in another 
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document. As the general words may indicate, separation agreement 
as it at present is set out in the Children's Law Reform Act, may 
be in their wording larger or more encompassing than restricting it 
to a definition in another statute, which was the intention of the 
bill. The intention of the bill was to restrict it to what is known 
aS a separation agreement in another statute, but it wasn't 
specifically referred to, primarily because of what you just said. 


There are more things in a separation agreement or a family 
domestic contract than you could deal with in a children's custody 
and access situation. One is tampering with the other and that is 
why, without a definition, you would look to the general law, 
common law or other areas as to what would be aé_e separation 
agreement. 


Mr.uiPreston: (The, jonly,. difficultya.with, thatesis sthat pander 
section 20(4) you have provision where there is a suspension of one 
party's rights unless there is a separation agreement. 


Mr. Renwick: Otherwise provided. 


Mr. Preston: That is right. I mean, you are intending by 
that to define somebody's rights without having to have recourse to 
the courts; but if you have to have recourse to the courts, to the 
common law to see whether that separation agreement you referred to 
is valid’ior noti‘valid,ptthen:: yousrare: inviting! spitugationin-van, 
event. 


If you define "Separation agreement" under the act, then you 
know what separation agreement means under section 20(4). If you 
are fintending@ito ‘avoid? litigations byeisectivion 20 (4yoeand yeti you do 
not tell us what "Separation agreement" means, then I am going to 
take it to court to say it is not a separation agreement. But that 
is not what your intention is. 


I see no problem with just saying "Separation agreement" and 
putting in the formal requirements that you provided for domestic 
contract under the Family Law Reform Act. At least then we will be 
Saying, "It has to be signed by two people and it has to be 
witnessed." It will have formal reguirements of some kind. You can 
have an oral separation agreement in common law. 


Mr. Renwick: One other possible solution is to get away 
from the term of art "Separation agreement" and in this provision 
Simply say, "Until an agreement between the parents otherwise 
provides," and then provide what an agreement, and presumably it 
would have to be in writing, "otherwise provides," in order to 
avoid any suggestion that what we are talking about here is the 
specific definition that is set out in the Family Law Reform Act, 
Or thate it 1s some particular term? of var ts 


What we are saying here is that, until they get around to 
setting down in writing the arrangements for the custody and 
incidence of custody, until that event happens, and that is all 
that need happen, the rights of the one parent are suspended. 


Mr. Cnairman: We are having our troubles with section 18. 
Shall we continue to stand them down? 
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MotmrosweowW. may LOreuelaewas Going 8to@'commients* ‘though, torr. 
Renwick, and I guess to my colleagues and those people present as 
witnesses, that the present statute is one that is trying to codify 
some principles, recognize some principles, but yet not get into 
such a detailed listing that one may, by listing them all, say you 
have excluded those that are not listed, which is drafting. 


WHGh vourltalkigabouto constitutions! corsiyou’ italikevabouttithis 
Suacucew Orwmanyesscacuce,ss/OUT are Going? tol“run® into considerable 
djeticulityeaseeach section coméssup if you get into* the situation, 
aWeWlAetyourehavenit) Listedthit>,= therefore mit wWsiscexcluded, and 
therefore we must *listvit ;"ore"Thissis the direction we must give 
counsel." I just offer that as a general comment, because some of 
the briefs and some of the suggestions have been designed that way, 
andmawe.  Thave “already -Sseen "iteewithesregard® to: “the “separation 
agreement. If it's in there in general terms, a separation 
agreement, and there is a certain body of law that can define that 
for solicitors; there may be situations where somebody is going to 
contest that a specific document is not a separation agreement. 


MeehinkiVcheriprinciple “oOfs thee-biby andimehemdadrafters of © it 
would rather say, "Well, let that situation occur, as compared to 
all the others where there are the normal components of a 
separation agreement and we understand those." They felt similarly 
apourmothern! Gefinitions sthroughout;rethat grather ‘than, specifying 
this is what a separation agreement is, then somebody is going to 
say, "Because you are not in the definition, without these rules it 
may come about you are excluded." 


So I put that piece of information before you, because I see 
the direction of some of the briefs and some of the information, 
and the route we are going. The leeway provided to me as 
parliamentary assistant and that which the Attorney General 
desires, is not as great as it is presently projected by some of 
these definitions, as he has seen it, his staff have seen it, and 
the previous briefs and information in drafting such a document. 


Mr. Preston: Can Sebi, make Ma vecomment, eon, that? As ‘we 
understood it in the bar, there were three very progressive pieces 
of legislation that were a package: the Succession Law Reform Act, 
the Family Law Reform Act, and the Children's Law Reform Act. They 
were all presented as if they were going to be a great step 
forward, and you put an interim provision in the Family Law Reform 
Act--one line dealt with custody and access--because you were 
coming forth with this piece of legislation. 


Be30> Dem. 


This is the only opportunity we have to have any input. We 
don't have an opportunity to have input into the philosophy of it 
in the earlier stage before you get instruction or into the early 
drafting, but when we see this bill as being part of the package we 
Cameonlyeapproach atMby* saying: Ne its mintendedatosbe’ thisegreat 
new package let's make it as great and new as we can and let's not 
Eicataittasifal stopgap Cagainsabet sedo Wtrnow.* 


That's the problem we have, and we're coming at a very late 
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stage of the thing after second reading. Maybe our input should 
nave been earlier, but we're stuck with what we have and that's why 
we take this approach. We don't want to be strident, but when 
legislation +gets»,in't«it*sintarsiharder-stonchangeceakt sehen abetore sit 
gets in. If the changes are going to be made we can only suggest 
that we make them now. What we don't understand is that we did this 
in. Bill. 140;, ‘and. that, wassiquite..soméess times qsago.tedThe.~ asame 
recommendations were made and the same problems were put forth. The 
Attorney General's department had an opportunity then to go back 
and rethink it and they didn't. But we still have the same position. 


Mr. Elston: These people are in much the same position as 
the representatives from the Canadian Bar Association companies 
branch or corporations branch were last week. In other words, they 
are representatives of the technicians, if you will, the people who 
have to make this legislation work in practice. That's why I find a 
lot of their suggestions particularly persuasive, and I really do 
think we have an obligation to them to make this work as well as we 
can and to make it stand on its own. It may reguire some time at 
least to address some of the guestions they have raised and which 
have been raised here, and perhaps that will also give us some time 
to get our amendments together for section 18 so we can start 
afresh. Perhaps it's the type of thing where we should have an 
overnight shutdown so we can start fresh in the morning. I don't 
KnOw. 


Mr. Chairman: Do you mean a shutdown on everything? 


Mr. Elston: Yes. Right now, if that would allow everybody 
ample time to consider the suggestions that are being made. When 
they are being made by the people who have to make them work and 
who are working with them every day they ought to be very seriously 
considered and addressed before we report the bill. 


Mr. Chairman: Mr. Elston, you have heard the 
parliamentary assistant and his comments with respect to Mr. 
Spensieri's philosophy, and it would be a shame to shut down, as 
you say, only to gain nothing by the loss of time. 


Mr.« Elston: » I» appreciatey that<s \Lawuess+<lt. Juste. concerns 
me somewhat that last week's legislation in large part originated 
with the very people who are responsible day to day for carrying 
Out the practice, and here we have an organization representing 
those practitioners in this field of the law that we are dealing 
with in this committee now whose input has been put off until now 
and the real concern they are expressing. 


Mr. Chairman: That's not necessarily so. 

Mr. Renwick: »Thein« lnputeshass snot. been, piles Off sunbll now. 
My God, it goes back to 1968. The law reform commission was fooling 
arnoundiewi chitad Wwotyth4as), 


Mr. Chairman: There has been input, as Mr. Renwick said. 


Mr. Renwick: If they had wanted to take any initiative 
they could have easily had some input into the matter. 


aS 


Mr. Elston: Let's put it this way: The same concerns that 
existed in December 1980 still exist now with the people who are 
responsibles Lor spractising sinwthis areasoffithe slaw That! ssiwhatel 
meant to address to you. I didn't mean-- 


Mr nwG. aWee Tay lOmsm@aoOMes OL Jcthose] aretecorrects “somey are 
errors. 


Mr. Renwick: I am not arguing against what Mr. Elston 
says. All I am saying is that I think that by standing it down we 
don't necessarily get clarification of what everybody means, 
because the progression with the term "separation agreement" has 
beenwvareregquest= “in the ‘submission’ from <the ‘bar ‘that © we= define 
"Separation agreement," an agreement by the parliamentary assistant 
to define it and a reference to the Family Law Reform Act and an 
indication that that's not an appropriate definition. 


SO now what are the elements of that agreement? I would 
assume, aS I read this, that it would be possible for two parents 
who are living apart simply to have a statement in writing with 
respect to custody and its incidents and access, and that this 
would be sufficient to raise the suspension. That's my 
understanding of it. So the ingredients are simply an agreement in 
writing related to covering custody and the incidents of custody 
and, presumably, access. If it dealt with those points that would 
be guite sufficient; it wouldn't have to deal with anything else. 
Is that your understanding of it, Mr. Preston? 


Mras WPreston: 2 Yes, I- understood’ in principle what .°you sare 
Say Incimeandewsthinkethateirt’s not: in thembii. 


Mas eRenwick: Thatiisi tall. 
Mr. Preston: If you had incidents of access-- 


Mr. Renwick: In order to deal with anything, to deal with 
any of the other items. 


Mr. Chairman: Gentlemen, the ministry wishes-- 


Myvel Renwick: 7SO ifs we* “would: fdefine! it) that - way: that 
there's an agreement in writing settling the terms of custody, the 
incidents of custody and access and that's the end of it. 


MipeeeChatrman:2) Mr’. Renwick, the parliamentary assistant 
reguests that it be stood down over night. 


Mri’? Renwick?s:= Fine. “I'm ‘quite happy ‘“(ianaudible) ‘my say “as 
to what it should mean. 


MreevGreew oe laylor: We s will = haves some consideration of it 
and a definition of "separation agreement" and stand it down, have 
a look at it. As Mr. Renwick has said, there has been ample 
opportunity with correspondence and information sent out to many 
groups, but that doesn't prevent us from hearing further from the 
groups as they appear before us on clause-by-clause. 


Mewould Mikevstoastate: \COmMn. Elston that she @mattereswas 
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before us before; the group had the opportunity then and they did 
make submissions. There have been some changes as a result of their 
Submissions. Not all of their submissions have been accepted, nor 
have all the submissions of the profession; but we have gone quite 
far towards following those submissions that have been made by 
different participants, \particularnlyethisugroup: 


Mra se Chairmans eSection €h&S ish stoodemdownrsetntiltecomorrow 
morning. 


MrouocRenwick:!siv have ao couplenyofs questions: ,onessectiorgcy: 
I'm in the hands of the specialist practitioners on it. Do we need, 
in the various places where it appears throughout the bill, the 
term “incidents of custody of"? Would it be egually informative 
simply to ‘saylein wsectionsl9t(ay “as -thee first sexamples ofesitee ato 
ensure that applications to the courts in respect of custody of, 
access to and guardianship for children will be determined on the 
basis of the best interests of the children"? Does that eliminate 
the guestion of adding somewhere else "incidents of access to"? 


Mr. (Preston: In section 1/9), that. may.,.beesufticientyabutsrn 
the other parts of the bill there are little bundles of rights, if 
I canr.put a tathatyway);) sthatecseem ,to iattachmrtoweustodyis0 reraccess 
that can be broken off. For instance, a judge might make an order 
that custody be to the wife but that the religious training be to 
the husband. That normally follows the ‘custody, and- it's ~ an 
incident of custody that is dealt with in a separate fashion. So we 
think it*s valid to have a term “incidents of custody," because 
there are all sorts of little things to do with custody that might 
be broken off by a court order. 


Mr. Renwick: But then if I understood your position this 
morning we would have to add "incidents of access," too. 


Mr. Preston: That's correct. 


Mr. Renwick: And similarly, presumably, if the wills and 
trust people were here, “incidents of guardianship"-- 


Mr. Elston: The thrust behind the submission on incidents 
of access is not, in my mind, that way. I think the’ idea was to 
give some recognition to the fact that access parents have a 
legitimatesejright: stows participate weinigethessupbeingine: mofemthers 
children. ‘As «the bill» sits (ow,s* accéesstwis-idealt withteinene 
second-class fashion. So my friend may have a different way of 
approaching it, but I think incidents of access are more important 
than the incidents of custody, personally. But it is all wrapped up 
with this idea of there being a bundle of rights. Certain things, 
perhaps, shouldn't be allotted to the custodial parent. 


Mr.- Preston:  Lis:voum are econcernédweundersi section acl 9 sabour 
its getting wordy it would have been egually open to say, "to 
ensure that applications to the courts under this part may be 
determined on the basis of the best interests of the children," and 
that means that the whole thing is under the best interests, any 
application under whatever section. 


33°30 p.m. 
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Mr. Renwick: #f wee res going 22tee8raise itcherristatusy sof 
"access to" we are going to have to put in the words "incidents of 
access to" or go to a shorthand method of dealing with it, one or 
the other, because you're not going to have recognition of a raised 
Statuse ror access. Ggunlessaysyouo get ifiteoin®, here sor. take: cit 
out--anything to keep them on an egual plane. That's all I'm saying. 


SMivogsereston: YOu gmrghte, bDewsopen,. tom.saying,-ins-this., bill 
Enatevany@ereference sito sicustody" shalls includewm "incidents of 
custody" and any reference to "access" shall include "incidents of 
access," and then it applies throughout. I don't know, but that is 
ea wayhyous could geteateityyd <ouldsethink;uwithouts going wholes hog 
andschanging?it. 


‘Mr. Renwick: But would that be meaningful in the 
practitioner's term? If one were to say that would it be meaningful 
to the judges, meaningful to the specialist bar? 


Mr. Preston: Yes, most definitely. 


Mreepr Chairman: SeMne Renwick). Swouldusyouse like ctos -haveawtan 
amendment prepared to that effect to section 19(a)? Mr. Spensieri? 


Mr. Renwick: I would prepare an amendment to that, or 
perhaps you would like to prepare it. I rather like the suggestion 
that has just been made that if we say that "custody of" includes 
"incidents of custody" and "“access to" includes “incidents of 
access" and, if it's necessary, "guardianship" includes "incidents 
of guardianship" and have it in the definition area you can delete 
a lot of those provisions in the bill. That's one way of doing it. 
It rather appeals to me. 


Mr. Chairman: Are you saying, Mr. Renwick, that once you 
fatten up the definition under 19(a) you will be changing various 
sections throughout the bill? 


Mr.Renwick: Presumably you could delete SING LEOBNES seOL 
custody" in most places rather than have to add--. Let me stand 
back; I'm not the draftsman. If the principal submission on this 
issue that is made by the bar is acceptable to the ministry then 
you in some way have to raise the status of "access" in relation to 
"Custody" and get it more in balance. As you use "custody" and 
Pancidents, of custody” ione of the. ways. of accomplishing .thatuisi to 
use "access" and “incidents of access" so that people will begin to 
delineate clearly the content of the term "access" in the way that 
the content of the term "custody" is delineated. 


If that's acceptable to the ministry then it seems to me that 
Onepiob se the..waysarto,.do it ,<is to iaccept what), Mr... Preston #chas 
suggested . and. finclude in. .section. 18 y.as,provision;,¢that "custody" 
includes "incidents of custody," that "access" includes "incidents 
of access") and?) that! ““guardianship;" if necessary, includes 
"incidents of guardianship." I leave that. to-the'draftsmen. That's 
one way of doing it. There's an important point that I think the 
Ministry should address. 


Moe wiGs Wien Taylor: gMree Renwick em to. try.» to, answergavour 
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guestion, there is the philosophy of the words here, as you have 
said, ‘purposes. in)«<respect Siof = “custody sof "spandsincidentss of 
custody." There is in the law a group of features that are basic to 
custody that seem to be definitive in law. We have tried to suggest 
that there are incidents of those custodies, of that definition of 
“custody, "isaccess: as compareda tomweaccess,’nandethate there hasanot 
been a great deal of background on what the incidents of access 
happen to be. 


That's why section 20(5) says: "The entitlement to access to 
a child includes the right to make reasonable inguiries and to be 
given information as to the health" et cetera. We are then setting 
out some of these features that are available to a person who has 
access to give the court and the litigants some direction as to 
what access might include without it being spelled out in each and 
every custody order saying, "Here is custody and what custody is 
and here is access and what access is." 


So that is the reason for the two differences in approach and 
why it has been mentioned as "incidents of custody" and then it 
goes on later in the statute to specify some of the incidents of 
custody that may come about or that the court may look at. That is 
why there are the two definitions and I guess it is breaking in a 
new definition of what custody is in words or the incidents of 
custody are aS compared to saying, "Here is the total definition of 
what custody might be. Here is the total definition of what access 
might be in incidents." That is the background of the different 
words in the statute. 


Mr. Chairman: It seems pretty fundamental that we get our 
definitions straight at the very beginning before we continue 
through clause-by-clause, that we have our definitions nice and 
tight otherwise we will have a looseness in discussion throughout. 
Is it possible, therefore--we are in section 19 but we are still in 
definitions, purposes, et cetera, and there seems to be some 
guestion--tbat we can stand down section 19 until tomorrow morning? 


Mr. -Renwick: I would) like: to egomsthroughe the others as 
well, because I think it is useful for us to exchange some views on 
purposes even though we have to stand the section down, simply 
because again I would like to make certain that when we get to 
section 42, we will deal with section 19(b) as well on the guestion 


of extraprovincialwmorders andm@the jurnisdictionpoés extraprovineral 
tribunals. 


MreveChairman:) »ff «section 19 “wisyastoodm down;arMr «beRenwick, 
until tomorrow morning, we would stand down the entire section 19, 
because we have two different problems, if you will, coming under 
this same section. So may we stand down section 19 until tomorrow 
morning? 


Mr. Chairman: Section 20, custody and access: I hope your 
immediate answer 1s it depends what custody is defined as before we 
deal with section 20. 


Mr. Preston: We haven't asked for a definition of 
"Custody" yet. 


29 


Mr. Chairman: Are there any comments and questions with 
regard to section 20? 


Mr. Renwick: I never understand most of these bills in 
any case. I think I understand subsection 1. Subsection 2 talks 
about "the rights and responsibilities of a parent in respect of 
che = personmeoliethemichild, Stincludizig ,“itand ithent itmsimplyiespeaks 
anouno cheso"nightrito Icareifand) controlisof [thei chblds™sis dontt 
understand. If you are talking about a two-way relationship, if 
enere, Sarees rights asand stiwhat wm ieiwould:o have @ icaldede Ss Gutiesin for 
responsibilities, then it seems to me, if you are going to say 
"including the right to care and control of the child," you should 
also put: in the concept of ‘the responsibility to :care’ for’ and vto 
eontro ches child, enot “justithe: right: 


Bic OMT sll é 

Similarly with "the right to direct the education and moral 
Bieemibeiaio1ous® Wraming gyofe: ithe Wehildye ya) athinkdayoul, hhaverpto 
BeCOGnLZe eure, you arel going|ttoluse the * word iresponsibility.” sup 
above, your shave gocoBianciudes ins *tchissmeithes raghteorand sthe 


responsibility to direct the education and moral and religious 
Pras nengeco feet heron lds wan} thes -bestiypinterest sa@yof Bthes child. ain 
other words, from the moving scene about the gradual emergence of 
Pigucsmeonvchijldren, «you icant ssimplycinkaybild-dikesthissreinforce 
theverightovof’ the “parenti’ without s reinforcings the correlative 
responsibility of the parent, as we have tried to put in here, to 
do that, 


LG is a little bitty offensive eto mepro inticlausesiatia).sand (b), 
Simply to talk about the right of the parent without talking about 
the responsibility of the parent in the same clauses, particularly, 
as I say, when you emphasize that in the early part. 


Mr. Spensieri: Mr. Chairman, two points were made by the 
interveners that struck me as being worthy of consideration. One is 
that in 20(2)(b) moral and religious are not necessarily synonymous 
considerations and perhaps ought to be expanded. The other aspect, 
which waS raised in connection with native people, but which I 
think has wider application, is the guestion of the right of 
parents to determine the cultural orientation of their offspring in 
terms of ethnocultural continuity and ethnocultural grounding. So 
it seems to me that some expansion is in order with respect to 
20(2) (b) to perhaps include cultural upbringing or orientation. 


Nene Ge sWeeelraytor smMmOnmtheaecuiltur alogassue,s  eodgnasie been 
expressed, section 20(2) is defined as general rights. The general 
migniteshave- then two definitions, @(a) and Sb)", pagain@the general 
considered attributes that parents have in regard to the upbringing 
of children--educational, moral, religious, which have been Known 
as Sthie basic ‘rights.’ have? noeeliberty towlextend sit2to any, ‘other 
aspects such as, one might say today, culture. You could extend 
that limit to any number of items that in a more modern society are 
avaulablelrto be! setmout sthere : rBweet thinks that tgets Ibackatomthe 
comments I made earlier. We have the broad general definitions. We 
are trying to stay as broad and general as possible so that» the 
court has the aspect and ability to define those rights of care and 
control, -and what they might be, without setting restrictive 
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limitations as to what they might be. We are looking at them in the 
general aspect at this time. 


If the courts and the people practising the law, who will be 
advising tnem, feel, and if it was the Legislature's feeling, that 
we should set out a total definitive code of conduct, then this 
document:ais - not it. -I Gwould Ghave'fgreat .aieticultyiiinacsuggesting 
what might be a total definitive conduct of care and control of a 
child for all circumstances, and thus the broad definitions of the 
right to care and control, which we understand can be in a very 
broad picture of what the parent has in regard to a child. I do not 
think I could accept an amendment to include what you have 
suggested in this section. 


Mr. ‘Chairman?’)Might * I’ “ask one*guestion:*from™*the® chair @to 
maybe legislative counsel and it may be a question of drafting? Is 
section” 20(2)*-as"it* now ‘appears “any “different than 1t would pes: 
after the word "“including" on line three you put the usual 
"including but without limiting the generality of the foregoing"? 
Would that change it at all or does this mean the same? Do those 
two things mean the same? If so, one should not zoom in on and get 
one's attention on (a) and (b), as they are only examples and no 
more. Therefore, we are dealing strictly with the first three lines 
and then "in the best interests of the child." So, Mr. Renwick, 
does that then not--if you leave (a) and (b) out of your mind for 
the moment as examples only and read the rest of it--would you not 
be satistied that the rights and responsibilities of a parent are 
given egual weight then? 


Mr. Renwick: Say that again, would you? 
Mr. Chairman: If you exclude in your mind (a) and (b)-- 
Mr. Renwick: I have excluded them. 


Mr. Chairman: --asS examples only, that responsibilities 
and rights, in the first and second lines of subsection (2), have 
egual weight, that the parent has egual responsibilities as rights. 
You are not satisfied that gives the responsibilities also? 


MrieSpensierl: “With respect7@imMrd® Chairman, 1980 sidosInote chin < 
these are examples. only. I¥> think’ “StheselFihighlighti Gs cereain 
considerations. 


Mr. Renwick: Perhaps I can answer my problem by simply 
moving that subsection 20(2) be amended by adding at the end of 
item (a) and (b) the words, "and the responsibility therefor." I am 
sorry. I am using that business corporation jargon. That subsection 
(2) of section 20 be amended by adding at the end of items (a) and 
(b)" the>:words "and the «responsibility therefor, so. that® itiowould 
read, A person Sentitled tojscustody, ofiral childjmas, theserights fand 
responsibilities of a parent in respect of the person of the child, 
including, (a)ibcthe :right®to: care and’ control wof the child’and -the 
responsibility therefor; (b) the right to direct the education and 
moral and religious training of the child and the responsibility 
therefor, in the best interests of the child." 


Mr. Davis: If I might interject, you might get the same 
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Cesulteovassimply, deletingw.tne right to" outelob ei als and: *th), and 
have Hoje CCadg wn Canen andwe control. of thesschild," and. (b)-.. ‘the 
direction of the education, moral," et cetera, from that point on. 


Mr. Renwick: Sure. There are any number of ways. I am 
always in the hands of the draftsmen as to what the best way to do 
it is, as long as the idea is there. 


Mr. G. W. Taylor: Mr. Shipley may have some comments on 
that section as it appeared before and as it combines with the 
other pieces of legislation. 


Miam DULL VicmeyoS se USC a Dyes Way. OL. background, IL) would 
point out that these two specific rights are a carryover from the 
present Minors' Act, which was formerly the Infants' Act, and if we 
started tampering with those we might raise the guestion of whether 
Or not we intended something different from what we had before. 
Under the present Minors' Act, it Simply says the father or mother 
of a minor are equally entitled to custody, control and education 


Of the minor, and (a) and (b) would attempt to reflect that and 
that only. 


Mr. Preston: If you had gone further and added "moral and 
religious"--and "religious" certainly is a change, because that was 
a father's right in common law, irrespective of-- 


Mee Shipley: ies... Etieis true that wepdid try to deal with 
section 20 of the Minors' Act, which did try to preserve some 
authority for the father to direct religious education and equalize 
thats 


Mow erreston: U Myr concerns= isiuaft tyour 2uthority © is’? nov to 
add "cultural"--and I have no big issue, except I found that the 
native peoples' reguest was a pretty valid one, and I do not find 
much: distinction between L"“cultural, moralfvand ‘religious.™ But af 
VoumSoveeGOUCaAtlOnsandumoralsand religious, «.Lirst..Of. all,..is8 910 
proper English to have the two "ands"? Should it not be "education, 
moral and religious," or did you intend "moral and religious" to be 
correlated? Are they separate, or are they part of the same thing? 


Mr. Shipley: You may recall from the committee 
proceedings a year ago last December that this amendment to clause 
(b) was the result of an amendment proposed partly by you and 
partly by committee members. 


Mr. Preston: But we recommended "education, moral and 
religious" to make them all three separate items. There was a long 
debate as “to what ‘the "ands" meant and whether “or" should be in 
here. 


Mr ssobipley snyes). 


Mere. WPreston: *Tooimé,ivclear-Englishbasays if, you.,.intend 
education, moral and religious to be three distinct things, it is 
very simple; you say “education, moral and religious," then they 
arewathreecmhaistinctoacthings,,-that. is/-all..° Lf ..you'* want#4to 4fadd 
"cultural," you put another comma in and add "cultural." 
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Mr. Shipley: Yes. 
MranTUGKerecJustestyie, siehatrassall. 


4 p.m. 

Mr. Preston:» But whem yYouesputetwors Wands senior Youedo 2 £0 
rules .of. structure: sof \sentences, «vyoluemaye bes rsaynnd Siebatol1 tie is 
"education, andy. Moraleuands. reloqious, “sande lthatig mays lead sto fan 


interpretation that moral and religious are one and the same thing, 
but truly they are not. You can have moral considerations that are 
not religious and vice versa. I am just trying to prevent that. 


Mr. Tucker: Can you suggest a solution? 


Mrs, (Preston: eNo,w°l a:cannot, sbuteoks-dojsnotefehinks theres s 
any doubt that if you use a comma-- 


Mr. ‘Tucker: That, is) why> Loam fsayingmsty1e. 


Mr... Preston:. Yes,» it «is -Sty lew. Buts 1 sapproachihimt san 
what I would argue to the judge if I were arguing. 


Mroea:Chairmans<Mr.~, Renwick 64 st htihats 6 a’ emotion cMP borden 


get whether you said you moved or you suggested. I think you said 
you moved. 


Mr. Renwick: Yes, I moved, but I am quite happy to have 
that typed and circulated and if anybody else can say it in a 
better way it is guite fine with me. I am a great believer in 
shortening it. I£ the proper way is to, say, "including, (a) care 
and:.control ,of the child; (b)» the education sandssthe moral and 
religious training of the child"--if that is what is intended by 
those words--then that may be an easier way of doing it. If you 
want to leave it with me overnight, I will be glad to look at it. 


Mr. Chairman: Yes. May we stand this down also? On this 
bill, we seem to be getting caught without our motions clarified. 


YOu may even want to do one or two motions of alternative wording 
On athus. 


Shall we stand down section 20? 


Mr. Renwick: I think, though, .sthatepthed question sf peehe 
English of ,item) i(b) tas very -importanteweyrhewrightelta direct mathe 
education"--is it supposed to then read, "and the moral and 
religious tratning™» of) the childSasis»thatgwhateokt acs supposeds ito 
say? In other words, the definite article has got to reappear there 
because "the education*. .1is a noun)! tmosal pandereligqiouss trainings 
are adjectives plus a noun. I think you have to put in either one 
definite article or two, depending on what you mean by it. 


Are you talking about "the education," which is one thing, 
the, second) thingieiss "then morales training sandesthegthirdcchingesis 
"the religious training"? Some people may say you are talking about 
Only twongshings, the finsteof whichs dsentthe s-educati on,sqandssene 
second is “the moral and religious. training." .I.. do..not | know what 
you mean. 
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Mr Laughren: "Education, morality and religious 
training" is really what you want. 


Mr. Chairman: Shall we stand this down? 


MERC KWLCKS PL “Chitika lc has ito. be -ClarlfElede itt eleeanoc 
English at the moment. 


Muon NacOuairrm es Wath eer espectesito® subsections 2,0. £irstssor 
alipewhy rstclausei(a)imin ‘there cat call? Isethat not impliciticinathe 
rights and responsibilities for parents? Would not any court or any 
sensible person looking at the legislation agree? 


The other problem I have is when you have by statute the 
right to care and control of the child, and you have child defined 
aS a minor, and you have the limbo, 16 to 18, where the child can 
tell the parent to go jump in the lake, why do you need clause (a)? 


Mrs Chairman: E understand from the parliamentary 
assistant thats (a)seanae(b)e'didimotspreviously appear sands thenvka 
previous committee of this Legislature did see fit to placing them 
in. We have had the advice today that they are examples only. 


Mes Ge weep laylorsa iThey- }wenessbrougnty forth san sGgthey Miners: 
Act’ and’ this present %bibl/sis tia type: of codification fromathe 
different acts of which there have been interpretation upon law. 
That is where the grouping arrives at with (a) and (b). 


Mr. Chairman: Is it possible to combine Mr. MacQuarrie's, 
Mr. Spensieri's and Mr. Renwick's ideas and someone move to delete 
(ajmande(>) sinethelry ent brety? bis that poseable? 


Mr. MacQuarrie: I have problems understanding exactly 
what is meant by moral training. With religious training, you have 
some concept of what is involved there. I also have some problem 
Witheeculturel straining ®as >well. “What ‘“Wsesinvolvedw in? cultaral 
training? Is that piano lessons? Or is it something involved with 
the racial background, the ethnic origin? I don't know exactly what 
cultural training means at all. They are just two words as far as I 
am concerned. 


MeemePpreston: 9- —don'te thinksstnat.s toumany Glo eeronte com 
trying to define "moral." 


Mr. MacQuarrie: That is the problem. In education and 
religious training, you have two areas in which we have a fairly 
good idea of what is meant. When we get into these very soft and 
all-embracing words that have a very general application or, in 
Some areas, a very narrow one, it is very hard to know. They are 
elastic words that sometimes end up meaning nothing. 


Mr. Preston: In dealing before the courts with a section 
like section 20, if you have an (a) and a (b) example, the courts 
tend to dwell on the items the Legislature has specifically set out 
on the basis that these are more important than other aspects. They 
tend to grab what they can see in writing in front of them as being 
much more important than maybe the other embodied things. 
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I have no objections to (a) and (b) because right and care 
and control is the’ sort of fundamental ithing.~1t-jakso could be yehat 
it may be viewed when you use the term "incidents of custody" that 
these are incidents of custody and then you can break off education 
as an incident of custody that you might give €65 an accessory 
parent. 


In “other words, you can say, “Mother, you" have che” ciuilay bu 
father; you decides ift) shee goes stos-parochial sschooiwsor “not. =the 
tendency might be to view subsection 2(a) and 2(b) as the incidents 
you are talking about but haven't defined earlier. That is what we 
were groping with. Maybe it isn't bad to set them out but be 
specific in what you are doing. 


Mrs wiGee Wee Taylorse® Wher youtliarey talking? ~aboucwsthose grnrec 
broad headings--"education, moral and religious"--they include 
pretty well everything. Indeed, they may even include the cultural 
part you have said. Previously you added another word, but if one 
wanted to assume an antonym dictionary, we could extend that 
definition. Certainly, in education, you are going to have cultural 
education. In” the’ moral,’ you will Chave/ moral seducation 2utAlMs fort 
those are there. We are not saying education is definitive in that, 
“Thou -must-ssend=thy child to ‘a™particular School, "Or, coe mrornal 
acts "ote educations= It@lrssVeducat ron tsint ettsesgenerte LOLrm, “ase 
features being under the responsibilities of a parent. 


Mr. MacQuarrie: You also have the duties of ae school 
teacher, a wise and judicious parent. 


Mr. svDavis: .sOne’ of thee rneasonsr  jthe baidea Moferculturar 
appealed "to “me was! that, afis you onave yxan4 pinterracialiyor jean 
interreligious marriage, or a case where the access parent, for 
instance, is interested in the child knowing a particular aspect of 
his or her cheritage, “if cultural»As) | ins there and #2£,,access is 
expanded a little, you can then use that. That is the specific 
example of where a wider definition of access could be important. 
Again, to treat this as a bundle of rights that you can parcel off 
where it iS appropriate-- 


Mr. MacQuarrie: --divorce with adopted children of about 
three separate racial extractions, I would hate to see the cultural 
application. 


Mr. (Davis: The issue™is stihl ‘there. 
Mr. Preston: It doesn't go away. 


Mr. Chairman: We are actuaily getting nowhere with this. 
Tomorrow, I believe this is being stood down. We need _ some 
amendments to that in writing so that we can get on with it. A 
couple of members of the committee have reguested that, if 
possible, we adjourn a little early because of the traffic and the 
snow and tight schedules tonight. The chair is going to rule that 
we adjourn for the day to readjourn tomorrow morning at 10 o'clock. 


Mr. MacQuarrie: I would like to readjourn tomorrow at 10. 


The committee adjourned at 4:10 p.m. 
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CHILDREN'S LAW REFORM AMENDMENT ACT 
(continued) 


Resuming consideration of Bill 125, An Act to amend the 
Children's Law Reform Act. 


Mr. Chairman: Gentlemen, there is a quorum in place. We 
have amendments by Messrs. Spensieri and Elston. You might also 
note that Mr. Renwick's amendments appear to be stapled out of 
order. You might look to the numerical order of them as we go along. 


Mr. Renwick: I apologize for all my sins of omission and 
commission. 


Mr. Chairman: These are commissions. 


Shall we start back at the beginning? We dealt with three 
sections yesterday, 18, 19 and 20, and they were all stood down. 
May we go back to 18(1)? Mr. Elston, your amendment suggests an 
amendment to 18(1)(a) and you are moving the rest down. Maybe we 
had better take a moment since it is dealing with the definition of 
echuld'cand? "older ‘child i" 


Gentlemen, it has been pointed out that Mr. Lockie from the 
Canadian Bar Association, wills and trust section, was asked to 
come back and consented to come back this morning because he cannot 
come back this afternoon. He was asked to come back at this time on 
the understanding that we would have proceeded further yesterday 
with the clause by clause, and that we would be consideriong 
guardianship, section 48 which is where he has his expertise, this 
morning. 


Am= I ‘correct that we cannot ‘at ‘this point,: at Least not until 
we have gone a little further with the definition, jump into 
guardianship? 


Mr. Renwick: I have no problem with regard to 
Guardianship except for one thing. I haven't completed the 
amendments I wanted to make on it, but that shouldn't stop us from 
going ahead. 


Mr. Chairman: Does that mean they are not yet typed? 


Mr. Renwick: One of them is being typed. The other one I 
have not yet done. 


Mr. MacQuarrie: By the time we are finished with this 
bi PRABHEwililebekamlotmofigrnist@ionitheldlawyer isympLL: 


Mr. Elston: We are saying there is already a lot of grist 


2 


for the mill right now. We are trying to clean up some problem 
areas. 


Mrot+Chairman: ©Mreum Renwick, Woiat 2S the "practicatiry oo 
continuing with section 48 at this point? 


Mr. Renwick: With 48? 
Mr. Chairman: Yes, with the guardianship section. 


Mr. Renwick:) I Gehink® we should out ,ofs.courtesyrator sour 
witness. 


Mr. Chairman: Fine. While .we are doing that -we -must 
remember that the other witnesses, whose expertise is more on the 
sections preceding section 48, are also hung up. 


Mrs | wpockie si «Mr. /iChartremanja tisiteimroht] interrupt, .2 cannoct 
be here this afternoon, but I can make time tomorrow, and I can 
possibly arrange to have one of my associates that was here 
yesterday come back at some time, if you can give us some guidance, 
so we do not sit around all day. 


Mr. Chairman: That is our problem. We came as close as we 
could in asking you to be back here this morning. We are afraid we 
Cannot be more exact. In fairness to you, and since you cannot come 
back, if you could perhaps deal with us now, we will go ahead with 


the guardianship issue right now. Would you please take a place 
right here? 


Mr. Chairman: We shall stand down all sections up to and 
including section 47. 


On section 48: 


Mr. Chairman: Are there any comments with regard to 
section 48, the appointment of a guardian? 


Mr. Renwick: Mr. Chairman, that is one of the amendments 
Tu amowaiting@ito sreceive.» I f#thinksciitiis important that after coe 
words "guardian for" in subsections 1 and 2, we add the words "the 
property of," so that the phrase would read, “a guardian for the 
propeney sor theichild." 


To have a statute talking about the guardian for the child in 
common language is confusing, and I see no problem in making that 
change here, and then whatever conseguential changes there are to 
pick up that change. Section 48, in total, would then read: 


She) .Upon application) iby ‘a! parent Jof eal chiidyagor any other 
person, a court may appoint a guardian for the property of the 
eh toe. 


"2. A guardian for the property of the child has charge of 
and is responsible for the care and management of the property of 
Ener childs 
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That seemed to me to be immensely helpful and to clarify what 
1s being proposed. That would, of course, require conseguential 
Changes in the other sections to qualify the term "guardian." I am 
Speaking not as a lawyer but as a person used to the English 
language, that a "guardian for the child" conveys an impression 
Gui cessiistinct: fromuwhata we faremtrying: towGayingtlin® thigtebill: 
namely, that the guardian is the guardian for the property of the 
child. That amendment is coming along in a few minutes. 


Liss. OSes Ns 


MrLn «<enaarman: 28Mry. SRenwick, aseéwait Tunderstood that» that 
will carry throughout the bill? 


Mrai URenWick: acYes;ouuthatilis “what!ia@Iyameant) :byiaisaying athat 
there would be consequential changes in the other sections. I did 
not think it needed my wit to amend each and every one of the 
sections, but the term "guardian for a child," where it appears in 
each place in this bill, would have to be changed to "guardian for 
the property of the child." 


ie puted Vonetorward.i«de<« ame anxious !,tor havey.our witnesses 
contribute to that. 


Mr. Spensieri: I am not moving this as an amendment, but 
it would have been a conseguential change of our earlier 
definitions and of the earlier concepts which would have been 
introduced by way of amendment, that this section would have 
cConterredesthée right Gto'ganqapplicationmnoti con Lyi stomasiparent cofa 
ehasd, but tohanvolders childgons,/anyeothern person.int just) makes-that 
comment now in case it might have been one of the conseguential 
changes, depending on the success or otherwise of the earlier 
motions. 


Mr. Chairman: Mrs. Lackovic, did you wish to say 
something? 


Mrs. Lackovic: No 


Mr Chairman: Can we stand down section 48? Can _ we 
intelligently deal with section 49 and subseguent sections unless 
we have section 48 passed, or otherwise, as per Mr. Renwick's 
amendment? 


Interjection: Did he formally move the amendment? 


Mrs Chairman: No, we are waiting for that to come in. My 
point is, can we stand that down and carry on? 


Mr.- Elston: Gan we haves the reaction of Mr. Lockie to. Mr. 
Renwick's suggestion? The suggestion has been raised and we can 
discuss it, at least. 


MreambOCki CeneeMr.omeChaismany wnvedwWieweeisces that sdtvow sana 
perfectly logical amendment, but makes it somewhat cumbersome. It 
would seem to be easier to make "guardian" a defined term, and then 


just use the word "guardian" from then on. Mr. Renwick's problem 
with that is that when you have a statute which simply uses the 
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word “guardian," if you are using it in the defined sense, which is 
different to what the general public is used to, maybe that 
continues to be a problem. It would make it more cumbersome 
legislation if you had to have "guardian of property" every time 
you intended to use that word. Whereas, if you simply define it, it 
is easier to deal with. 


I do not know whether that solves Mr. Renwick's problem. You 
are still going to have the word "guardian" only you are going to 
have a slightly different meaning. 


Mrs RenwickSo:il «always takéwathe .positionjithat. Jagdo not 
mind how the problem is solved. If that is a better way of solving 
it, that is fine. It might be well to have the definition right in 
this particular portion’ of the’ bill, where ‘the: term is used.” I do 
not care, but I think it is absolutely essential that we not 
mislead people by the use of the term. 


Mr. Lockie: I agree with your concept entirely. It would 
Simply be easier to define the term. 


Mr. Renwick: I will put my amendments. They can always be 
passed or dealt with on the basis that if there is a better 
drafting way to achieve the object, I am always agreeable to that. 


Mr. G. W. Taylor: In reply to that statement, MY. 
Renwick, and the amendment which might be forthcoming when you move 
it, considering the words that you have put forward as your 
possible amendment, Mr. Shipley will speak to it in greater depth. 
However, section 48(1) has used the term "guardian for the child." 
Subsection 2 is the relative definition of what the guardian is for 
the purposes of this act. We are not trying to define "guardian" in 
all its possibilities as may be known in common parlance compared 
to the legal interpretation that we might desire for it in this 
Particulanepril. 


The term "guardian for a child" where it appears in this 
particular bill--I guess an analogy would be the phrase "common-law 
wife," but there are many courts and judges who would jump on you 
had you dared to use such terminology, although it seemed to be 
common with the legal profession and certainly common to the public 
at large. 


This is another one of those difficulties we are going to 
have in trying to secure a definitive approach by way of defining 
gquardians*when® wer are \tonlyly trying tot do Wreoin® regard*sto ienie 
particular legislation. 


~ leave “that. with ‘you «and» I> bow “to Mr. ‘Shipley, swhomcan 
explain’ *more’ « fully” ‘the°treasoningyv for’ the dratting-Sfof Othe 
particular section. 


Mr. Shipley: Thank you. I understand the concerns’ that 
have been expressed. I think-it was our intent, from a drafting 
point© of view, \to!savoid? shavings tovsayy"quardian! foreitheyiproperty 
throughout the remainder of the sections. That is why we _ said 


"guardian" in subsection 1 and then in subsection 2 said what a 
guardian is. 
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Again, as a result of these amendments in this bill, there 
will be no other statutory provisions in Ontario for appointment of 
guardians, SO the term will eventually disappear from our 
legislation, except to the extent that this will be the only power 
for the court under legislation to appoint a guardian. Therefore, 
the description of guardian in subsection 2 makes it clear what is 
intended. 


Another problem is that if we use "guardian for the property" 
throughout, it still may create the impression that there is some 
power somewhere to appoint a guardian for the person. We tried to 
avoid that: confusion. 


Mr. MacQuarrie: Could Ltr ™spossibiyerstberr simpithied mand 
answer all questions that have been raised by simply saying 
"guardian for a child appointed under subsection 1 has charge of"? 


Mrit Shipley. -dovmot think: #thate® itakes*tuse much¥iturthes: 
Tnat is certainly what is intended by subsection 2. Subsection 1 
sayoruhbats the’ court has <'the’=power "to"*"appoint “a’@quardian, and 
subsection 2 is exhaustive of what a guardian means when one has 
been appointed by the court. 


Mr. MacQuarrie: Is it exhaustive? 


MiaaneLockile: /- Mire. 7Chairman,? si@eagréeaiwithie Mrs Shipley . <ri 
just wonder if subsection 2 could be expressed to be more 
exhaustive than it presently is if it said, "in this part guardian 
means," and I do not know exactly what words you would use, but 
almost the words that are here. It would highlight it a little bit 
that that is what it means and that subsection 2 is not just one 
part of what a guardian is but it is a complete definition of what 
the word means. It would just strengthen it a little bit. 


Mr. Chairman: On the assumption that the word "guardian" 
appears--and I do not want to go through the various spots where it 
does--in other parts of the act, am I over simplifying it to ask is 
there any reason why the term "guardian" cannot be defined at the 
very beginning of the act in section 18? Does it change its meaning 
eorougiouc the--act? 


Mr. Renwick: It does not change itS meaning throughout 
the ack, Cas ifar asitl “understand “its Sh wwould=try ato séexpressit Pthis 
Wayiuate you define theriterm mgquardian,;® Pabasically ido notiucare 
where it is put. I am always interested in a person being able to 
read the statute and understand it without having to be a lawyer to 
doeiso.8 Tmsthink®s that we mustt'defiineicthe® term,p<and» yam squite 
prepared to do it that way, or the way in which I suggested, which 
I am guite happy to withdraw if we do define it. 


10:40 aem. 


Unless we define it, we will be misleading the people who 
will be dealing with the statute and misleading the person who 
receives an appointment from the court if he is called guardian for 
the child in that appointment. If, on the other hand, we define the 
term, presumably the order appointing it will be bound to use the 
term i“guardian" in its defined sense; Or to use it simply as 
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Guardian with that meaning. I think it is an essential amendment 
for .clarification..I.dowmotmehinkslt.touches athe substancessorecne 
bill in any way, shape or form. 


Mr. Elston: I wonder if we could read section 48(2) this 
way, by adding the words, "A guardian for a child means a person 
who has charge." I think that would be a little more exhaustive of 
the scope of his duties. I think the agreement is there on what we 
are trying to do. I do not know whether we are all agreeable as to 
how it iS being done. 


Mr. Chairman: Mr. Elston, my comments were not addressed 
to what is.in the definition, simply the placings of, 1.t.,Asinitimse 
now, Af you. define it .in section,.48 and, it says. "in, this, parts and 
the term is used anywhere else in the act, then you have left that 
term in limbo without a definition and the implication is somehow 
different. I am only talking about where it comes and I am not 
dealing with the merits of the wording or the defining. 


Mr. Elston: If there iS an agreement that there be a 
definition of it and that it be used throughout, I think the proper 
place, as submitted before, would be in the interpretation section, 
but I think we have to have an agreement in principle that the 
definition has to be made available for the whole of the act. 


Mr. Chairman: Gentlemen, can I ask one gquestion while the 
legislative counsel is discussing this with the ministry people? I 
have just received three amendments of Mr. Renwick's dealing with 
sections %43, 4 48) vand) 52. )cHavey bf) mow ereceived othenrbast” ofapégne 
amendments we are going to receive? Are there more? 


Mr. Renwick: Including the two which uf submitted 


yesterday, I believe that is all unless, of course, I run across a 
serious error in the bill. 


MrweeChairmans. But wethati. 1S ,.yVOUr. intention misc a Gea 
putting them in is concerned? 


Mr. Renwick: Yes, subject to the one which we are going 
to come to in a minute or two which defies my ability to draft. I 
am going to ask our scholarly practitioners who are here to draft 
what should be done in consultation with the minister's advisers. 
Apart from that, you have got all of mine. 


Mr wi) .Chairman:. « Thank..~you..», Do. .,wex,. have. alls. the. shiberasl 
amendments now that are contemplated at this point? Thank you. 


Mres.Spensieri:.Save..and.sexcept,., Memes Charman, A Te aties 
previous amendments carried, then there will be consequential 
changes to this section almost automatically. 


Mr. Chairman: We have in front of us the motion of Mr. 
Renwick regarding section 48. You have that written amendment in 


your hands. That is one of the last three amendments that were 
delivered to you. 


Mr. Renwick: I gave the clerk a copy of it. 


7 


Clerk of the Committee: They are just being copied. The 
Liberals have it but none of the PCs at this table. 


Mr. Renwick: I am quite happy to withdraw my suggested 
Way eee acCOMpl Vshingeg@thensobyective ‘ofusection? 48 “af:"theresvis 
agreement that the term will be defined. As to the location of the 
defintion, I am guite happy if it goes in the definition section 18. 


Mr. Chairman: How do you respond to this? 


Mis Gi Wee Lavoro, AS sir “Shiptey” hast explained eand™ oI 
have had discussion with the legislative counsel and the ministry 
legal persons here, based on the fact there will be no other 
perm ieron £OLLe duardtan) SinPhanyes other section  Or= any =-"other 
legislation, the decision was made to prepare section 48(1) and 
(2). Section 48(2) is the definitive feature of guardian. It will 
not be anywhere else in law, and it was felt that was the best way 
to put it forward. I have to bow to their drafting knowledge and 
philosophy in features that have gone into preparing these two 
definitions. 


When it was being prepared, there was some discussion on 
putting sections 1 and 2 together, but in legislative terms that 
was discussing two thougnts in one section, which was not to be 
desired for legislative purposes. It was felt that the feature of 
Subsections 1 and 2 the way it is now is the one that the ministry 
must stand by as the best one to serve the purposes of the 
legislation. 


Mr. Chairman: Thank you. Shall we deal with Mr. Renwick's 
motion, the second last one, on itS own merits and standing in the 
place where he moved it? Are there any other comments with regard 
to Mr. Renwick's amendment to section 48? Mr. Renwick, do you want 
COmreaderewinto the record? 


Mr. Renwick: I am actually speechless at the explanation 
Givermipys thneeminisctry.. Lt. bodess very poorly storms usimgettingt this 
bill completed during the course of the day if an obvious change 
such as that is going to be met with that kind of response. 


The response of the parliamentary assistant would indicate 
that subsection 2 is the exclusive definition of the term "guardian 
for the child," but they refuse to say so. There is nothing in the 
fanguagesuoLetthiso statute. @which ~tsaysurthat=, ise. theif exclusive 
definition of eit.’*rhe ‘English <terme“gquardian “tor, the, ehild" would 
not convey to anybody other than a lawyer knowledgeable about this 
Statute that the guardian for the child was the person who had the 
responsibility for the property of the child and did not have any 
responsibilities with respect to the person of the child. 


Ber suse mot. -be™unnecesSarii yee rigid. dye dont tPwant’ >toMibe 
unnecessarily rigid in favour of accuracy, but I do want to be 
unnecessarily rigid in relation to inaccuracy and what it will 
convey to people other than lawyers. I am simply saying that ifeca 
court appoints a person as guardian for the child, it will be 
totally misunderstood by the great majority of the people who will 
be the persons who are guardians unless they happen to have legal 
Crating. 
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I would not want to use about the parliamentary assistant, 
his minister, ‘or. ,»his sadvisers,.« the “term "StUrt renecked,. + csodtes 
wouldn't, of course, use tChateterm. 


10:50 a.m. 


Mr... MacQuarrie:@sIn ‘tryang.¢toe include @ thess.detinitiona.of 
guardian in the section here, we may be sort of overshooting. First 
of all, the order appointing the guardian would certainly, to my 
mind, outline the responsibilities and duties of the guardian, 
particularly when in deciding the application the judge involved is 
going to be looking at a scheme or proposal for administration of 
property. So I think the order would clearly specify what the full 
extent of the duties and obligations of the guardian were. To an 
extent, it would seem we are arguing over something that would sort 
itself out in any event. 


Mr. .Spensieri:, Mr. .Chairman, if wei,could ,remove, ourselves 
for one moment into the real world of an office and a litigant 
comes in and asks you to obtain an order for guardianship of a 
child, I think wan *common parlance? sand») .ine, therhmandehoteeciar 
individual they would be expecting an order for both the custody of 
the person and the ancillary right to have some control over the 
property of the child. 


If we are going to reverse that by legislative language, I 
think we owe a duty to be absolutely certain that we spell out what 
we mean by guardian of the child. If guardian of the child means 
Guardian of the property of the child, then we had better damned 
well say so in very clear and precise language. This should be our 
Main concern here and that is why we would be supporting Mr. 
Renwick's amendment. 


Mr. Mitchell: Do you mean it should say "guardian of the 
child and the property of the child"? 


Mr.  Spensieri: The definition excludes any control over 
the person. It relegates it exclusively to control over property 
and we have got to say so, because the average litigant would 


expect 1t to say the exact opposite, that Vit *iwould include® the 
person and the property. 


Mr. Laughren: What tends to be overlooked sometimes is 
the number of lay people who actually read legislation. I am always 
Surprised in my constituency office by the number of people who ask 
me for copies of statutes. You may think that is a minor point--it 
1S —nOtCg.a, large, number--bUt cit .1S6) sae Lactasbhat aplaVeas peop lew scad 
legislation. As a lay person as far as the law is concerned, there 
is no question about what I have always thought guardian law is 
until. about, this week. If you talk “to vanybody out there; the 
nonlegal members of this committee, I will bet they would admit 


that "guardian" to them meant custody of the child. I never had any 
doubt in my mind about that. 


I don't think Mr. Renwick's amendment alters anything that 
Should bother the ministry. I don't know why there is even any 
concern about it. The laws are for the people out there, not for 
practising layers, and I think it is only fair. 
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Mr. Renwick: Mr. Chairman, I move the words "the property 
of" be inserted after the word "guardian" in section 45 (1 )-rande (2). 
I make this not part of the amendment but I further state that if 
the motion is passed there would be consequential changes in other 
sections of the bill for the purpose of conforming to that change. 


Mr. Eaton: a JUSt ji iwant=.a- little .clarificationestromovthe 
parliamentary assistant on the real intent. Is the intent that it 
just be guardianship of the property of the child for this bill? 


Mr. G. W. Taylor: Yes, Mr. Eaton. THIS piece of 
legislation takes the definition and use of guardian out of any 
other existing legislation. In the Education Act we have a guardian 
appointed. It is going to be removed from that. 


Mr. Eaton: It is going to be removed from that? 


Nie woe Wee lavlol: 60M shat sachsawderinreiron, Sor thissi will 
now be the exclusive definition of guardian. 


Mr. Baton: If somebody wants to become what we understand 
aS guardian now, what do you apply for or what do you do? 


Meet Geb Wem Lay LOLs YOuUM,wouidsetnen, wnave mM sto.. Pappd ys LoL 
custody as compared to guardian. Guardian will now only be that of 
cne property, and that is’ why section’ 48(2) w#s*in' there, -it refers 


to and is really the definition of guardian and the purpose of 
guardian. 


Meee Chairman :s.Whats. would Seyou.Acbe. Aknownee ass cifA, you »had 
custody of the child? The custodian? 


Mr. Eaton: Custodian, yes. 
Mr. Chairman: You are now the custodian. 


Mr. Eaton: I». always “thought that was ~-the Janitor’ at the 
school. How these lawyers can screw up the English language is 


beyond me. 


Moe teDOCKLe: stleaectiink a ~ LOt? Of people, —wno- “have "read “the 
Diddeearemalready=-calking about +a custodian,="althougm Lt" 1s nota 
defined term anywhere in the bill, and I think probably it was 
considered not a desirable term because of the other uses to which 
it is put in the present-day language. It would be logical, though, 
to have a term "custodian" and a term "guardian" and have two 
separate meanings for them, and then you would eliminate the 


confusion. Perhaps custodian is not the best word, but-- 


Mr. Eaton: It would make a lot more sense to have 
"guardian of the child" and "custodian of the property." 


MYsRenNWiLCkss boat. el Sa rlgne. 


Mr. Eaton: It is certainly practical. These lawyers keep 
mixing us up. 
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Mr. Spensieri: To make matters worse, when they ask you 
to appoint a testamentary guardian, you are only giving away the 
property when they ask for a will. 


Mr. Chairman: . That is. correct. .The. testamentary guardian 
has nothing’ ‘to do with the child, only the, bricks and mortar -and 
stocks and bonds. 


Mig. Spensierl: Which is totally weaLlsierent from what 
people expect. 


Mr... Mitchell: s1. -am, following: along. swith. weilalghrents 
point. Not being of the law fraternity, just the way I always 
assumed guardian to be, I am concerned with Mr. Renwick's motion 
because it does not seem to answer the very point that I think 
Floyd and I raise. 


I have always taken it that the guardian was responsible for 
the child, for the wellbeing .cf. the ychidda (andmany™e propertyisor 
whatever that the child might be inheriting. That is as a layman. 
That is the way I understood it, and I just find that the comments 
tne parliamentary assistant has made and the comments that have 
come from the other side now leave me totally confused. We are now 
Saying that "guardian" is defined here and it is defined there. 


Mr. Eaton: You mentioned that you were going to take it 
Out of all these other acts. What does it mean in all those other 
acts now? A guardian is a guardian of the child under the Education 
Act, not of the property. Why do’ you’ want  towchange pbttallrmatedl 
me. Explain it to me a little better. I think you had better take 
that one back for some reconsideration or something. 


Mr. .Ge.W. ‘Taylor: Mr. ‘Shipley pwiljjgeexplaine@ There are 
some features of it that have come from the law reform commission 
and the previous-- 


Mr. Baton: That is another strike against it. 


Mr... Ge W. Taylor; --studies! as “to whytattr hastlarrivediiac 
this particular status. Mr. Shipley can explain some of the law 
reform commission's reasoning to reduce "guardian" to its existing 
use. It may better serve the members of the committee. 


Mr. Shipley: Excuse me for just a moment. Since there is 
not going to be much weight given to the law reform commission 
reports, I do not have much to say; but it is interesting that just 
this morning I got on my desk at the office a report from the law 
reform commission of Saskatchewan dealing with custody, 
guardianship and other matters relating to children. They brought 
the same matters forward, saying that there has been growing 
confusion about the relationship of the person who has custody of a 
Child and a person who is guardian of the person. 


Liea.ine 


It seems that people who have custody, and the courts seem to 
assume that when they make an award of custody they do mean all the 


seay 


rights and obligations that were historically associated with 
guardianship of the person, so "guardianship of the person" has 
come tO mean custody; therefore, in section 20 I believe it is, our 
earlier section, that is why we say custody means all the rights 
and responsibilities with respect to the person of the child. We 
have tried to divide that up. Our own law reform commission pointed 
ENSGwyOUUP rand, aseel =Sald, "that = has-been — ‘picked!’ up? (by= the 
Saskatchewan Law Reform Commission and a number of others. The 
distinction has also been made in the English legislation, the 
SHLPAUTENTACE, Lovo. 


There has been a lot of confusion about guardianship of the 
person and custody, so we have tried to end that confusion anyway 
end Gete*rid™ or this sextra’ concept or guardianship of “the “person, 
call Lema Ll CUS OU YT and reserve the term "guardian" for 
guardianship of the property. 


It may take some time for re-education, but eventually we 
will realize that when the court makes a custody order it is with 
respect to “all the personal rights, and when the court’ makes a 
guardianship order we are talking about the property. As I said, it 
may take some time for that to filter down. Some of our family law 
reforms took some time to filter down, but eventually people will 
aajusteco thatrvand= in thie Long Fun it will help tomcdaristyawhat the 
rights are and what the terms do mean. 


Mr. Baton: The fact that Saskatchewan is doing it, how do 
you allow for that? What is your answer to Saskatchewan? 


Mr. Renwick: They just point out the same problem. I have 
not seen what act the Saskatchewan government has. I assume the 
Saskatchewan government, in order to carry through the logic of the 
change which is being made, would define the term "guardian" so 
that people would have the incentive to understand that it now does 
not mean what it used to mean, it now means something else; but 
this) Oi Goes not Contain any “definition of #faa 29 think -the law 
reform report from Alberta would probably make the same point, and 
you and I would be in total agreement again. 


Mr. MacQuarrie: In terms of uniformity, what does it 
indicate in other statutes? 


Mr. Shipley: I am sorry. Other statutes? 
Mr. MacQuarrie: Other jurisdictions. 


Mr. Shipley: Tne OLhner ea jUrtsaictions.) Ast fF osdid;, tic 
follows some of the English legislation. The other jurisdictions in 
Canada have not had major reforms of their child custody law, with 
the exception of British Columbia, and I do not guite recall what 
they did. They may still retain the old terms or have guardianship 
of person and guardianship of property. The Saskatchewan reforms 
are just recommendations of their law reform commission; they have 
not been enacted yet. 


Mr. MacQuarrie: But you made mention at the outset that 
there waS a hope of bringing a lot of this legislation into 
uniformity. Has any discussion been held in terms of the other 
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provinces with those involved in the preparation or recommendation 
of uniform statutes in respect of this particular section? 


Mr... Shipley: The -efforts. with respect. fo “uniformicy. -have 
been directed towards uniformity on the provisions for enforcement 
of custody orders and prevention of kidnapping. It has not been 
before the uniform law conference to deal with a uniform custody 
Statute dealing with awarding custody in private custody disputes. 


It seems to me that when the court makes an award of custody 
under tne Divorce Act it means all the rights that we previously 
associated with guardianship of the person. They do not use that 
term. They do not award guardianship of the person in a divorce 
case; they award custody, and they mean everything that in the old 
language used to mean guardianship of the person. 


I did not bring all the law reform commission reports because 
my briefcase is not that big. I did have some excerpts from the 
federal law reform commission's background paper, Studies on 
Divorce, that talks about the confusion and the changing meanings 
of guardianship and custody. It would be helpful to read that. I 
will not clutter the record otherwise. 


Mr.e Mitchell:2Mr.-Chairman,= In.am Ssittingeihere,.. tosuse Mr. 
Laughren's term, aS a layman. I am listening to all of the-- 


Mr. Chairman: Mr. Mitchell, on this guestion you need not 
refer to yourself as a layman. The solicitors in the room are 
having as much difficulty as you are. 


Mr... Mitchells) Thats is they point Peiwas’ Looing. to ~come ato. 
In fact, you read my mind. I am sitting here and I am somewhat 
amazed at what appears to be several different opinions within a 
group of lawyers. I find it very confusing. 


Interjections. 
Mr. Chairman: Like court cases. 


Mr. . Mitchell:..-That is” precisely “my pointey What-"1 sam 
coming down to, Mr. Chairman, is I think in fact, the statement, 
the one that I have greater appreciation for, was made by Mr. 
MacQuarrie earlier. That is, I guess, when it comes down to the end 
result is the court is the place where the decisions are made as to 
what are going to be the responsibilities of a certain person, 
whether. they are going to be a custodian or a guardian, the “courte 
in the end result makes those decisions. 


I suppose I can appreciate the legal people wanting to be 
able sto ssay (tow their client, "This is. precisely whnat=1t. meancys 
without, having to.go. to a variety of different sacts or. stacutess on 
whatever. But, the court in the long run is the one that makes the 
decision and has to do the interpretation. 


Just from the discussion going on here, I seem to be coming 
to the feeling that what is being done here is really the only way 
we can do it. I could be wrong. But you in fact must have. been 
reading my mind, Mr. Chairman. 
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op ie Chairman: Mr. Mitchell, the idea of statute--the 
Legislature sets the policy and sets the statute. The courts only 
rnverpret wthat statuter-and then you, find if ‘the courts. interpret 
the statute other than the way the Legislature wishes, then 
immediately the Legislature changes the act, as we recently did 
under the Personal Property Security Act and Corporation Securities 
Registration Amendment Act. The court interpreted it in such and 
such a way and Mr. Walker came out with a new bill to clarify it. 
So therefore, the legislation is where it starts. You do not throw 
it over to the courts deliberately. 


Mr. Metonelh: WALT” bragne: Tf. -that®jms” fthes case, Mr. 
Chairman, I suggest that what we are talking about here has to go 
even miles further than what is being proposed by Mr. Renwick. 


My question is, based on your very comments, how far do we go 
tieeciis 8 DO Mmweeihaver to “thenwe start: putting in definitions” of 
custodian, if that is the word to be used, and all of these other 
things? 


ineeeCchaliMman: Nery MUStes iNest Hneoryietlrye LOL e DeErEeCtiontcin 
definition so there is no ambiguity for the courts to decide upon. 


Mr. Mitchell: Right. But the answer we are being given is 
that the definitions of custodian and so on are given here and 
there and somewhere else. 


Mie. MRENWLCK > UML. @.Chairman,.' On cas pointe lot © Order ..@ilhne “word 
"Custodian" does not appear in the bill, so there is not a question 
of defining it. The word "guardian" does. 


Mr. Chairman: Mr. Renwick, you do understand Mr. 
Mitchell's point that he who has custody will soon get to be known 
aS a custodian? 


MonmrRenwtcks 1. doubt it~ very much. = “woulda “hope not.” -r=do 
not think custodian will ever become a term. I do not think you can 
do that kind of wrenching of the English language. I really do not 
think you can. 


I do not think even the lawyers can make people think the 
Custodian is the person who has charge of the person. Ordinary 
English langugage never grew up that way. Custodian does not mean a 
person entitled to the custody of the child. I would have been very 


concerned if the bill had gone to the point of defining a term 
called custodian and trying to introduce that term. That is exactly 


the opposite of what I am talking about. 


I am talking about a term which in the English language and 
ordinary parlance has one meaning and we are giving it another 
limited meaning and I want that act to be clear, whether we are 
ent isciedeto..do 1t. or not.al think iweaghave gto’ be clear. 


Mle Oe ae ils 


I understand Mr. MacQuarrie's point and I hope to God a judge 
will understand that and impress it on the person who receives the 
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appointment, or the wording of the order will so provide, but I do 
not have any control over that, nor does this assembly. But we do 
nave control over the fact that the term "guardian" is now going to 
have a specific meaning, Significantly different to what ordinary 
people think it means. I think we have to say so in unmistakably 
clear terms. 


is Oiea sie 


Mr. Elston: I am pleased by a couple of things. One is 
the recognition of the fact by Mr. Mitchell and others that it is 
our duty, if we are going to be precise, to expand the definition 
section so we can actually have an area where we can go to and have 
the practitioners looking at those things to see what they are 
dealing with in terms of the concepts of the bill, and that would 
include several other things that we spoke about yesterday with 
members of the Canadian Bar Association's family law group and 
others. 


I think when we make changes like this we have to flag them 
so that people are well aware that we were very clear in our 
intention of creating a new concept. People ought to know it and it 
ought to be out where people can see it without having to bury 
themselves into section 48 or wherever that might be. 


I want to say as well, in answer to a couple of the guestions 
about throwing any of oun simprecisi onus ntossthe ~.COULES S.LObmaLDe 
decision of judges who preside, that what we were really doing by 
Our lack of initiative and our sort of Taziness,—iG-1u-can- be Dut 
to that, was throwing it on the shoulders of the individual citizen 
to spend a lot of money to find out what we should have been 
discussing here in committee. I think we owe it to the people who 
are paying us to be here on this committee to be as precise as 
possible. If we are going to set out a section that is to interpret 
what) “this -bill, is “to ‘mean, “we “oUghe then 1to] do 7to wit scone 
precision so that any person who becomes a litigant would not have 
to spend money to decide. 


I recognize from being in courts that the judges do not like 
to interpret what we as legislators had in our minds. I do not want 
to have to go to Hansard, and gosh only knows reading some Hansards 
of committees is not the most exciting thing you can do. I think we 
Ought to pe precise. I think the parliamentary assistant and the 
Attorney General's staff ought to reconsider expanding the 
interpretative section to include a number of the very basic 
defintions which have been set out. One of those basic definitions 
in terms of this bill has to be the definition of guardian. 


I do not think we ought to be lazy and decide it is up to a 
couple of lawyers who represent people and a judge who sits in a 
court room to decide what we really meant, if we have a clear 
intention. If we do not have a clear intention, let us drop this 
section of the bill altogether because we are only confusing 
something that has a common-law basis now. That is my concern. 


Mr. MacQuarrie: Then we have to scrap custody as well. 
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Mie. DAV Simei mecninke. Mr. Renwick toe polit 1 Ssreeput samore 
eloguently. I would certainly agree with Mr. Renwick in the way he 
has put the point. What the Legislature is doing is creating a term 
of art in the sense that I use that word. It does not mean what it 
used to mean. Definition seems to be a very simple way of doing it. 
The drafter of the act says that subsection 2 was intended to 
Getipnew it, .So0, letespdefine it. 


Mr. MacQuarrie: But the draftsmen say it is defined. 


Mr. Gockie: Mr. Chairman, I agree. I think we have got 
Hing pup mihene. Cinna very small= point. <I) think it is» agreed —by 
everybody that we are creating a new term which does have a new 
meaning. When we are doing that we should be clear as to what it 
means. What we are being told is that section 48(2) makes that 
clear. I think the sense of the members in this room is with a few 
changes to the wording of that section it would be clear enough to 
make everybody happy, but right now it is not quite as exclusive 
and as clear a definition as it should be. 


i) COMO CHK NOWMEWOYMECHatmeCOulGmmenOtumbes with very little 
Gretirculty tCurmed. into a cléar and exclusive (dertinitions=1 think 
Mr. Shipley agrees it is intended to be that. Simply in my view, it 
is not guite there. 


Mr. Chairman: Rather than having 16 conservations going 
on, the chair is going to take an adjournment for five minutes to 
fill up, to empty up, or whatever you wish, while the technicians 
try to get this definition straightened out. 


The committee recessed from 11:18 a.m. to 11:33 a.m. 
On resumption: 


Mr Chalrman:, Mr. “Taylor, ‘do you have «anything ato report 
to the committee? 


Mr. G. W. Taylor: After lengthy discussions with the 
legislative counsel and advisers to the ministry and other members 
Of ther committee, for fear of. getting a “supple “neck--not that 
anyone would or has said the ministry has a stiff neck--I think Mr. 
Renwick's motion, as presented, to insert the words "the property 
of" in section 48(1) and (2) could be an amendment the ministry 
could accept as a change and amendment to those particular 
subsections. 


It would possibly necessitate--and we leave that up to the 
legal draftsmen--that where "guardian" appears elsewhere in the 
act, those gualifying words may also have to be inserted. 


Mr. Chairman: Do you want to add some additional words ry 
the motion? IS it suggested, Mr. Renwick and Mr. Taylor, expanding 
the motion to say, "and all other necessary places"? 


Mr we Renwick. Ioeam ine Mrs “Taylor's hands, {bute DP ichink 
those are things that would be picked up. 
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Mr. G. W. Taylor: I understand from legislative counsel, 
Mr. Renwick, those are picked up . 


Mr Mitchell: "You “saideetne =morion ( as'ras? Ter Eawawr voce 
don’t. think that: UsawhatsMe taylor sald. 


Mr. Gee W. . Taylor:  NOgele to, NOt AS eWOLLL Cie: 5 a sCileirs 
legislative counsel also prefers "property of" to be "of the 
property." 

Mr. Renwick: I am guite happy with that. 


Mr. Eaton: So we are inserting after "guardian" the words 
"OL, CHEMDrOperteyia: 


Mr... Tucker s) The. guardlaneoLe the propertyvaon.. 
Miu. Bacon aor acne CDILG sc 
Mrs Tucker Of the” property .of the Childe 


Mr’... -Chairman: Is it . Satisfactory; OMr-t, Renwick, 1. toga aad 
that .otheniwword "or to. vour motion; 


Mr. Eaton: That is confusing me a bit further because you 
have got an appointment of a guardian of the property and you are 
doing it for the child. He is a guardian on behalf of the child, so 
why are you sticking another "of" in there? 


Mr. Gs W. Taylor: “Is 1t not) “guardian. iof (the (property Pro. 
the chia s? 


Interjections. 

Mr. Chairman: Mr. Renwick's motion will now read that the 
words “of the property of" be inserted after the word "guardian" in 
section 48(1) and (2) and that the word "for" be deleted in each of 
the subsections. 

Mr. Renwick: I absorb that amendment and I so move it. 

Mr. Chairman: Thank you, Mr. Renwick. So that there is no 
confusion, the word "for" which we refer to is the first usage of 
the word "for" in subsection 2 because it is not the only one that 
appears in the subsection. Are there any other comments with regard 
to Mr. Renwick's amendment? 

Motion agreed to. 

Section 48, as amended, agreed to. 


On section 49: 


Mr. Elston: The consequential changes will be made as 
they carry on through. 


Mr. Renwick: I think we should agree with that. Those are 
technical, conseguential changes. 


1g) 


Mr. Chairman: That is the consensus of the committee, I 
note. Those will be made by legislative counsel automatically. 


Section 49 agreed to. 


On section 50: 


Mr. Chairman: Are there any comments? I believe the 
Canadian Bar Association has some comments with regard to 50(b). 


MrreMitchel Ene Ijthaveugust one’ comment™,s Mr. "> Chairman. “In 
the amendment that was just proposed and accepted, we have gone 


along with the same wording under 50(b), "of the property of the 
Girne. 


Mr. MacQuarrie: Mr. Chairman, I just wonder, with respect 
to this section, whether there should be a definite onus placed on 
the guardian to put forward a plan of administration rather than-- 


Mind™ you, ~I= am not “dirssatistied® with *Sthe = section "as -*rt 
Stands. I just wondered whether there should be-- 


Mee Glew Taylor: ts that “not /*in' @there;e:Mr.-~MacQuarrie? 
Section 50, the merits of any plans. 


Wlesi40 sacs 


Mr. MacQuarrie: It says "consider the merits of any plans 
proposed by the applicant." There is no onus on the applicant to 
even submit any proposal, just to say, "I am well capable of 
looking after the child's property." I raise that incidentally, Mr. 
Chatiuven.cisaneiOt Nhunguullp On ic. 


Men, Renwick: letthinklire iSalqdite "da Byvabtarpoint, Sbutminicny 
reasoning--and it may well be that others would want to speak in 
more formal terms about it--if the property merited some plan, it 
leaves it open to the court to deny the appointment until such time 
as a plan is put forward. 


I would assume that if the property was of any significant or 
substantial amount or value the court probably would reguire that 
as a condition of making the decision to appoint. I am content with 
that section. 


Section 50 agreed to. 
Section 51 agreed to. 
On section 52: 


Mr avilLockdesdiMr. |sChairmany;nie ido, not know if you want my 
comments at this point, but the comment we made yesterday, and that 
we feel is still a defect in the bill as it is presently drafted, 
would reguire the insertion of a number of new sections between 50 
and 51, which would state that the court when appointing a guardian 
would propound a scheme of management and would confer powers to 


implement that scheme of management upon the guardian. 
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In. the time thats I) had@tavaivable ‘to mesiitehave: notinceit 
competent to draft those sections or proposals, but my view would 
be tnat if this committee were to look at the Mental Incompetency 
Act, there are a number of sections there which could almost be 
adopted exactly, simply changing the words "mentally incompetent 
person" to "infant," and you would have a scheme and almost a 
complete code for managing an infant's property. That would be our 
submission. 


Mr. Chairman: That is following along the philosophy and 
comments of Mr. MacQuarrie. Are there any other comments? 


Mr. Renwick: I support the proposal. I had an opportunity 
to discuss the matter with our colleague who is a witness before us 
this morning. Since there is no amendment before uS and no 
amendment has been specifically proposed, I would like to get some 
assurance from the ministry, not necessarily for this bill when it 
goes through its process, but that it give serious consideration to 
that representation with a view to introducing amendments in this 
Parliament to elaborate upon that proposal by the bar association, 
if the ministry feels it merits consideration. 


MrsaG..W. Taylor: :I) would @bring that to the attention of 


the minister prior to coming on for third reading or when it gets 
back to the House. 


It is considered that section 50 and some of the features in 
there under (a) where the ability to manage, first, is looked at, 
and if any plans are proposed the merits of them, and naturally 
they can propose any to the court. I am sure there is not any code 
in any other piece of legislation that says, "This is the way a 
scheme should be propounded," even under the legislation Mr. Lockie 
works under, the Trustee Act, et cetera. You can go back to the 
court and give full information to the court in general terms, but 
there is no legislation that says this must be what one looks 
towards in preparing an order. 


I think when you look under the ability and plans it gives 
that judge the freedom to look at many features to suit the needs 
of the child. That does not prevent us from looking at some 
proposed amendments, but I think the generality of the way the 


section is at present allows for contemplation of many types of 
proposals and schemes. 


Mr. Renwick: The only other comment is that I would urge 
the representatives from the bar, if they feel strongly about this, 
to write to the parliamentary assistant enlarging upon their 
comments and, if possible, perhaps suggesting a proposed amendment 


to it, so that it will get into the mill £or ;consideration in» due 
course. 


Mr. Davis: One short observation. The section uses’ the 
phrase "lawful custody" in subsection (c). If my recollection is 
correct, that is the only place in the bill where that is used. 


Mi. Gow We taylOr: ~Ne are justo getting, to. that. 


ue 


Mr. Chairman: NO reactuarly cwesrare goneno2. 2h didt “caliiay tor 
O27) SO,seMrs Davis, you are guite in order, and I believe Mrs. 


Lackovic had some comments in her presentation on this section as 
Welles Garry On, aMreaDayvas. 


Mrs, Davis: Just: =the. one point. on 52( 1) (Cc) peer beebelveve: *that 
is the only time the phrase "lawful custody" appears in the bill. I 
am wondering whether there is any possibility of confusion in view 
Obethesfactiathatwawperson couldthave. custody. .under—an--oerder. or «a 
separation agreement, or with the express or implied consent of the 
other person, or the other parent may have made no arrangement as 
far as custody goes. Is there something special about "lawful 
custody," and should it perhaps not read simply "custody"? It is a 
Grartting question; itis not one on which I have an express opinion. 


Mr. MacQuarrie: It comes to just simple de facto custody. 


Mr. Tucker: Just glancing through the bill, I see section 
36 also refers to lawful custody. 


Mr. Davis: I stand corrected. 
Mr. Tucker: It may appear in other places, as well. 


Meee Chatrianss Mine fraylor, . iS; atnere : awkhetinctionewto ebe 
made between "lawful custody" and "custody"? Do they differ? 


Mr an GeiWe ‘Taylors. 1 “am advised {that thes use” ofsithe: word 
"lawful" was a qualified intended use in that one could have, if 
you want to put together, custody which was not lawful. The lawful 
part of it was considered, as Mr. Davis has mentioned, features of 
Custody that are brought about by a separation agreement, court 
orders, consent of the parties, so that it was an intended use of 
the word, "lawful," to gualify "custody." So there was an intended 
use of that word in the section. 


Doeswuthat siassist PvyOU;yemMram Davis: Vitelwas a. outed ins biherne 
intentionally. 


Mr. Davis: The assumption I am making is that that is 
intended to exclude a person who has de facto custody and no other 
gualifier, under section 20 for instance. If the person happens to 
have custody then that would be excluded, but all the other forms 
seem to be included. 


Mr. Tucker: I do not know whether you are saying that de 
facto custody is unlawful custody or is not lawful custody. 


Mr. Davis: That without anything else, without the 
express or implied consent of the other. I am just trying to see 
what we are excluding in the definition. 


mr. Tucker: You are making the distinction between lawful 
and unlawful. It may be in an another section of the bill there is 
a reference for instance to unlawfully withholding custody, 
unlawfully withholding a child from a person who has the right to 
custody. De facto custody may not be unlaweol, ebut  thateas net the 
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issue. It is simply a guestion of lawful as against unlawful 
custody. 


Mr. MacQuarrie: What do we mean by unlawful custody? 


Mr... Tucker: It. may be, custody contrary stossan (order) ofetthe 
count. 


Mr. Chairman: Am I correct then, we have at least three 
types of custody, lawful, unlawful and custody that is neither? 


Mr. Tucker: No, I think you just have lawful and” unlawful 
custody. There might be various subdivisions. It might be lawful 
custody if 2t is custody. in accordance: witheansOLrGer totus COourtr 1. 
may be lawful custody where the persons who have the right to 
custody all consent to it. The consent make take the form of a 
Simple agreement. It may be a separation agreement, a domestic 
contract of some sort. 


Mrs, (Spensieri tp Mr. iMacQuarrie Sealers tral S7emMOLeReCOLTeca. 
De facto custody may be either lawful or unlawful. 


Mr... “LUCKEr: That 1s comrect. 
Mr.) Spensieri: Then that 1s all you really have. 


Mr... MacQuarrie: You try to £it }thestcircumstancesa tangs you 
think of a child of deceased parents living with an aunt or uncle, 
just as a member of the family, without any formal order or 
anything else and a whole pile of other aunts and uncles presumably 
would be egually entitled to custody. 


Mr. Spensieri: That would be de facto lawful. 


Mr. MacQuarrie: I would be inclined to suggest it would 
be unlawful. 


Mr. Tucker: That is right. There would be implied consent 
of the other people, so it-- 


Mr. MacQuarrie: It would be an implied consent, I would 
suppose. 


Mr. Chairman: Thank you. Are there any other comments 
with regard to section 52? 


Mr. Lockie: Mr. Chairman, one small drafting point. Our 
Suggestion yesterday was it is not totally clear whether the $2,000 
limitation which is in section 52(1) refers both. to .personal 
property and to money. I think that could easily be corrected 
Simply Dy inserting the words,. “inva vear,< Of, sin any year, ari 
another place in the section. 


For example, in the third line I think it would be clearer if 
it read: "The payment in any year of not more than $2,000, or the 
delivery in any year of the personal property to a value of not 
more than $2,000," to A, B, and C. It is simply a small drafting 
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point which we do not feel particularly strongly on but think it 
would add clarity. 


Pa MES MacQuarrie: This particular section, Mr. 
Chairman--here again, raising a hypothetical situation which I 
Suppose could guite readily occur. We have the trustee established 
Dyas Wad. WPEOple Naving “custody “ofthe child,’ “the™ trustee =being 
directed by will to pay the net income of the capital assets for 
the care, maintenance and education of the child, the receipt of 
the lawful, guardian and _all the rest of it being proper, he is 
Wide lLemomOuUCV ACOs Days thats money» tO “the child. Weesareumsort OE 
ecemiangryorlimi ting .@1t stoO= $2,0007 and. a maximum Of $5,000. Are™ we 
hamstringing in any way the powers of a trustee under a will? 


Mineo LD Leys Blt ei= "Could speak- to that; “We are “certainly 
not intending to hamstring trustees at all. This would be of 
benefit to the trustee where the trust did not establish anyone who 
could give a valid discharge for payment of-- 


My. MaCouarLiGs OLUliidtily a awlit “1ncrudes a. clause, =oOL 
course, (inaudible). 


MUS oblpley:yeput iin "a ‘Case where” the) will ‘did’ not==1t 
might not arise under a will. Sometimes insurance proceeds are 
payable to the child and they fail to appoint a beneficiary who can 
give a valid discharge. It does cover a very small number of cases 
where there iS no one who can give a valid discharge for the 
payment of money on behalf of the child and to allow that payment 
directly to them without reguiring the parent or whoever else has 
custody to run off to court and be specifically appointed. 


Mr. MacQuarrie: The other exception, of course, would be 
where a guardian iS appointed and presumably payments were made to 
the guardian. Are they made on the basis of the will or as directed 
by the will or when the will says you pay it to the person who is 
given the responsibility in the will and who can give a valid 
discharge under the will? I tend to get a little confused with the 
application of this section in certain circumstances. 


Mr. Renwick: If I can dispel the confusion, the way that 
I thought it would operate would be that if a trustee under a will 
had occasion to pay moneys to a child and had the usual provision 
ehaceveneys could “pay *it**to~ thee 'parent For?’ *gquardran “or “tne 
child--which is another interesting use of the term "guardian"--the 
Parent “or guardian of the child In 2ts “traditional—sense- of the 
term am Order to get “a valid receipt, that tS ssimply to» permit the 
trusteento (get. the valid. receipt. “think theparent then receiving 
that money, it is not that parent's money and I would assume that 
if there had been a guardian appointed, that guardian would be 
responsible for that money and property. That is the way in which I 
would see it. 


Onethner other point vabout "the terme” lawrul. at do note pretend 
to have considered it until it was raised by Mr. Davis this 
morning, but I do think it is important that anybody paying over 
property or making delivery of property, should make certain that 
they’pay it to the person who is entitled to receive? it. I do= not 
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think: ,it ,hurts “to have, theword. "lawftim--in* there. sic. putes cine 
payer in the position where he must ascertain that he is paying the 
right person. 


In that sense if an. not worried too much about the 
introduction of the word "lawful" in the various places it appears 
in subsections 3 and 4. 


12 noon 


Mr. Chairman: Mr. MacQuarrie was dealing with basically 
one point but Mr. Lockie was really dealing with another point of 
adding the words, “in a year," deleting them from lines four and 
five and placing them twice prior to that. Are there any comments 
wlth regard. to that ‘comment form clarviricactioin: 


Mr. G.oowW.. Taylors 1 Chink) eur. SLOckLe Skins regardusroe tic 
feature. you vWare “adding, in, “in. a, Wear 2 sattere.ce<,;U0U; ite was 
considered that "in a year" modified both of the $2,000 features by 
being at the end, meaning a maximum of $2,000 of personal property 
or cash. Having put the modifier “in a year” at» the vend of the run 
of words, the total feature would be that there would be only 
$2,000% paid. over Mnjijthis storm, sands nou $27,000 sn spe storm. ofa 
double $2,000 of both personal property and cash. That is the 
reasoning behind it. 


Mr. Lockie: You are suggesting you might be able to pay 
$2,000 in personal property and $2,000 in money? 


Mr. Chairman: yes, Lt has a possibility of being 
interpreted that way. That is why "in a year" came at the end of 
the wording before you moved into the subparagraphs by alphabetical. 


Mrs. Spensieri:) lte a child) sholdss a, lottery) ticket landaue 
wins $2,000 in money and $2,000 in bicycles and other things, do 
you mean in that particular year a parent could not validly issue a 
receipt for both the $2,000 in cash and $2,000 in chattels? I think 
this was the intent of the section, to clear up those fluky cases 
where, say, Wintario could not give money to a child who held a 
ticket, and it would be put in trust for years before the child saw 
the money. I thought if this was what we were trying to do, the 
money and the personal property would have been cumulative. Is that 
not the intent? 


Mr. G. W. Taylor: We are misunderstanding your position, 
Mr. Spensieri. Are you saying it is two and two or two in total? 


Mr. Spensieri: I would have thought it was two and two. 


Mr. 1Ge, Wes Taylor: No,. the. intentionias, tobe, two, Sin, toral 
rather than two and two. 


Mr. Elston: The same question is echoing around here. 
Where does this $5,000 fit in? If we have $2,000 per person per 
year; how do, you then work jon the” $57000 Jtotalcers »thatvat-ithere 
are three children you can only get your hands on $5,000 or-- 


ae 


Mr. Chairman: Upon my reading of this originally several 
weeks ago, it was $2,000 per year to a total of $5,000 overall. If 


it was 10 years, there was still a total of $5,000 because the 
total value-- 


Mr. Elston: In other words, no matter how long the person 
may have custody or charge of the child, he will only be able to 
Issue "a receipt in anyevent up to $5, 000) “which Will “force ‘him’ to 
go to a court to have-- 


Mr. Shipley: It is $5,000 with respect to the same 
obligation, so if he gets $10,000 under Wintario or $2,000 under 
Wintario and $3,000 under a legacy, he gets-- 


Mee -plston: "I “understand. 
Mr. MacQuarrie: And it would be per child. 
Mr. Chairman: Where is that separate obligation again? 


Mrs Gees taylors = "Thes=same= Obligation *jshaleenon exceed 
$5,000" is in the last line of section 52, meaning the same 
obligation so that you still have a maximum of $5,000. 


One of the basic features of the section is to allow these 
minimal payments to a person in lawful custody of a child but, if 
Teergets™ Larger than the *$27000" or “$570007,-"to*fEorce’ then “into 
seeking the guardianship order we talked about earlier. So there is 
provision to move some funds but not the total ability to continue 
moving funds year after year, without going back to the court and 
putting forth a situation where a guardian could be appointed. That 
was the basis of this. 


There are Similar provisions, in depth, where you can make 
some immediate payments. I think it would be $3,000. There are 
Other pieces of legislation that allow for immediate movement of 
funds, but not the total movement of masses of funds. 


Mr. Chairman: Mr. Spensieri, are you satisfied with that? 


Mr. Spensieri: I think I understand that a little better, 
but it leaves open the guestion of the wisdom in today's values of 
a $5,000 ceiling and a $2,000 amount per year. If it had been 
Cumulative, at least I could have seen some--it is a policy matter 
and I don't suppose-- 


Mes 8G RW. @ Taylor: Once yous have"**done *that $2,000 ° “and 
$2 (000: Supi*to*tthe “maximum of? “$57000,° thet*purpose -of sit ‘1s’ that, 
before you can continue doing that, a guardian is appointed so you 
then have control over these funds in the normal sense. If it 
happened to be a situation where it was $100,000 Wintario ticket, 
the example you used, for the first $2,000 that's fine, the child 
or the person who has lawful custody, but as to the balance of the 
$90,000, please get a guardian. 


Mr. Spensieri: The real problem Pes fenare Lor = eo OL you 
are forcing the appointment of a guardian. That is basically what I 
am getting at. There doesn't seem to be any-- 
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Mr.) GeeWs UTaylon: #But sthat.“iswau problemjywith sali forte then. 
You are going to get a notch provision, or some limitation. 


Mr. Chairman: Could you CLaGLLy for me this word 
"Obligation"? Would you please define it? 


Mra) Shipley:..(The obligation a,refers.,.to, Che duryi to epay 
money, or deliver personal property to a child. As it starts out at 
tne beginning, "Where a person is under a duty to pay money or 
deliver," then it is with respect to that obligation. The same 
person may be under different obligations to pay. He may be under 
an obligation to pay money to the child under a legacy, and he may 
be under an “obligationysto./ pay. tor thegechiids under, snsurence 
proceeds, and he may be under another obligation to pay for some 
Other reason, whether it is Wintario or some other property the 
chaldi-is -enticleduto. 


Mr. Chairman: So each duty upon him creates a new $2,000 
or $5,000 ceiling, as the case may be? 


Mr. Shipley: , Yes, -each source. 


Mr. Lockie: I wonder if two separate clauses in a will 
would amount to two obligations? 


Mr. Chairman: Certainly, those are different sources. 
Clauses 3(a), 3(b), 3(c) create three different obligations. 


Mr. MacQuarrie: I can Stak see a .~certainnsa CONLLICE 
between this clause and the ordinary application and wording of 
Many wills. 


Mr. Chairman: There are practical examples. Quite often, 
there is a standard catch-up. Where one parent has’ preferred 
several others, he may, to even things out, leave specific 
bequests, specific clauses, of $20,000 to each of several children 
to level it up, and then a residuary clause to "all my issue," 
weekly per stirpes, and so on. Therefore, you certainly have 
Created at least two, or certainly the clause above, which is a 
specific sum of money, and the residuary share of the residue down 
below. At least, I would assume two different obligations. 


12:10 p.m. 


Mr... Lockie: I wonder af that) “was’” the saintentiomprol srohe 
draftsman. 


Mr.vChairmans «Welly Viegcertatnilya gwourd sinotee want, Dito, gabe 
forced’ to go into surrogate court or the. Supreme. Court for a 
construction Of@fal will each: timers struck that. 


Mr. Lockie: My Own view would be that a will would create 
one obligation, but obviously there is some disagreement on the 
Logic opethat. 


Mirren Gi W. Taylor: I can't assist the members here other 
than that I might come to the same conclusion as Mr. Lockie. It may 
be a word that at some time will have to be defined, but I would 
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consider a legacy to be one obligation also, even if the sources 
were different paragraphs under the will or different sections of 
the will. I think that would be considered one Obligation, getting 
back to the situation where the intention was to limit the amount 
of funds going without receipt and without a guardian being 
appointed, even though it may conflict with some of the features of 
a will. There are features in a will, the passing of accounts, the 
ECCUIN FVISItCSeLOwthne court,. thati-impose ‘certain restrictions on athe 
duties of trustees and executors in the will situation. 


Mr MacOQuarrie: “But *to; my’-mind,“they bave “to” comply with 
the payout provisions of wills, particularly when there are infants 
Or minors involved and they are getting income and capital with 
power to encroach and all the rest of it to satisfy needs. There is 
automatically then a need to appoint a guardian for purposes of 
getting that money over for the benefit of the infant. 


Mr. Shipley: This applies only where no guardian has been 
appointed. 


Mr. MacQuarrie: Well, in most cases, no guardian has been 
appointed. It might be that we can get into the testamentary 
appointment of guardians later on, but then you have the 90 days 
and you have to make your application and go through a lot of 
whoop-de-do to get over what started out as a very simple thing 
with specific directions to a trustee to do certain things with 
certain money. Then ne finds under this bill in trying to pay out a 
minor, that he is®Sin-+‘a *bit of sda" straitjacketamunless@he getsia 
guardian or sees a guardian appointed. 


Mr. Lockie: Mr. Chairman, a think Mr. MacQuarrie's 
problem is that he envisages this as taking precedence over the 
provisions. Of:"a -~will- or a trust ‘documents’ I don't think that is 
intended, and possibly it would solve his problem if it were simply 
stated somewhere that nothing in this section impairs the right of 
a trustee under any other document. 


Mise SPODeNSLer1 sy ALE this is one of the exclusive statutes 
for a child, would it not be a logical conseguence that it would 
impeach another less specific statute or statutes of a more general 
nature? 


Mosmebockier. sButsea 1 widdejorila sitrust edocument. sspeciuficaidy 
directing a trustee to dispose of certain property in a certain 
manner, «and saying. he. can .payiuityeto sanyyeperson, way -1f »toeo the 
infant, pay it to the guardian or pay it to a person who has 
custody, is directed to the specific individuals, and in my view, 
is guite a bit more specific than this legislation. So I wouldn't 
think there would be any guestion that this would take precedence, 
but perhaps it could be stated that it does. 


Mr. Spensieri: It may be an unintended result. 


Mr. Elston: As Mr. Shipley said, there is nothing to 
prevent that trustee from making the payment out, but the receipt 
for that cannot be given by the person who lawfully received Titiss 1 
guess that is the point you are making about the $5,001 situation. 
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I tend to support the idea of Mr. Spensieri and Mr. MacQuarrie that 
when it comes to getting a release for that trustee he has not got 
a legal release for any more than $5,000 under the provisions that 
are here that apply directly for any. child -who;, comes under. the 
PULVIEWROENCNis 6Ce. 


Mr. Lockie: If that is the result at is a very 
unfortunate result, and I do not think it is intended. 


Mr. Chairman: What iS ithe’ rute | abouts ispecriicityhetaking 
precedence over the general statute. Is there any way that we can 
clarify? We have two solicitors here, slightly differing on which 
is more specific. 


Mrs “Mitchell: sel. 5 sees -iMrem Chaizman,-= byat>2 (iteyeebat sees 
doesn't matter who in the devil has to pay the money. They can't 
give any more than $2,000 in a year and a maximum of $5,000 without 
their becoming a guardian. 


People are referring to, say, executors of a will and so on. 
How do they get around this clause if they are given the task by a 
will of paying to a certain person? According to this clause, they 
Can adosiic. 


Mr; sRenwick: ds: read )this's aSaisolace; ton, the spernsonjeiwho 
finds himself) ins actpositlonewithse agsduty) towypay sei tosheticomes 
foursguare within this clause, he can make that kind of a payment. 
If he doesn't come foursguare within this clause, he has to look to 
some other authority under which he can make that payment. 


I don't see that this is exclusive for everybody who has a 
duty to pay money, I don't see tnis as the exclusive, binding 
clause under which the payment can be made. I would have been 
concerned about that if the words under this subsection in respect 
of the same obligation were not there because "under this 
subsection," to the extent that stbissundersherne, sthatis .finegeat 
it is not, then you have to look to some other authority to make 
your payment. You. either#-haveato igo toscount, /orhyourshavesto Hook 
to the will or whatever. But if you use this, you are stuck with 
that limitation. That was the way I read it. 


Mr. Chairman: So you are agreeing with Mr. Lockie, and I 
believe the intention of the drafters, that the will would be more 
specific and could pay out any sum. An executor or trustee with the 
proper wording could pay out any sum. 


Mrs Renwick: I. just. don’t see*#:this’ as/:affecting, thaturat 
Ee 


Mr. MacQuarrie: I have some very serious misgivings 
because the language of this section is so express and explicit 
where a person is under a duty to pay money or deliver personal 
property to a child; and what imposes more of a duty than a will on 
an executor or trustee. Then it goes on to reinforce that aspect by 
Saying that it doesn't apply in respect to money payable under a 
Judgement or order of the court. So you are either in the position 
Of Fahavange Itop gets gan sordermmof m= thesameourt amor trustee or, 


20 


alternatively, have a guardian appointed who can assume 
responsibility for the assets of the child. 


Mr. Spensieri: If you said a person is under a duty other 
than a testamentary duty to pay, wouldn't that cover it? 


Mr. MacQuarrie: It's a question of a discharge then--you 
Know, 5,000 bucks-- 


. Mr. Mitchell: Are the operative words here "a person"? I 
Just mentioned having an executor of a will, and so on. Maybe, on 
second reading, I see that you are not. You are saying you have 
persoOnawsA, whorlismenot .officially sa’ guardian. ,.but pahas some 
Responsibility, tofrpayin$2,0005 tin oa’ year.s.Maybe «that 41s .not..an 
exclusive statement because it then allows a person who is the 


exeCuLore Ofiavaliawilly to-spaye $2.,000-4asiawell. ealt,.may.-ablso,. allow 
somebody else who has a responsibility to do so. Maybe the 
Operative words are "a person." Is that the way I should read it? 


Mr. Elston: I think they have agreed about there being 
more than one source. I don't think that's a problem. The problem 
we are talking about is when the executor or trustee has an 
Obligation to deliver income from a fund that has accumulated. 
Maybe he is supposed to invest the fund for the benefit of the 
child and pay out the income of that fund in the year to the child. 


12:20 p.m. 


What Mr. MacQuarrie and Mr. Spensieri have raised is the fact 
that he may only be able to pay out, under the provision here, a 
total of $2,000 and receive a discharge from the person who pays, 
unless there is an appointment of a guardian under the provisions 
Stethxsmact. That eus the, concern: 


Mr. Chairman: Whereas under the will he is instructed to 
pay what amounts he felt. 


MiceeG. | Wer lay lor: BUG, again; slo gualify that, because 
that) ise excluded, is’ the fact that under the will he has the 
Obligations as an executor--certain legislative duties, statute 
duties--as well as certain duties that are set out as to what will 
release that executor or executors in regard to the terms of the 
will. So there may be a provision in the terms of the will that 
will relieve the executors from that duty so that the terms of that 
Willewill not be in conflict with this section- 


This just is a section that will allow payment where there is 
amduty;, and they can deliver it tooneNot (these people in® (a), (b) 
or (c). It just tightens up a situation where there probably are no 
expressed conditions which a will might have. 


Mr. Elston: I think I would have to agree with Mr. 
MacQuarrie’s concerns about that. I think that is not really the 
way this reads. I am not upset if the decision has been made that 
for every time there is a sum in excess of $2,000 which must be 
paid out in a given year to a person who is a child, a. courcsoraer 
must be obtained to pay that out to his guardian. That is all well 
and good, but if that is what we are saying, then it ought to be 
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very clear here unless we intend to provide a certain exemption. I 
just want to make it clear. 


Mre~ Chaitman: = What" 91a Gets =*downt to, '‘Mrvastayvorn,26.15 you 
are taking the position of what is clear to you, and at least three 
and probably four solicitors here are expressing grave doubts as to 
whether it clearly states that. You are saying that the duties of 
an executor and trustee under a will override this, are paramount 
to this. They are saying they question strongly if that is so, and 
I agree with the three or four solicitors. I have grave doubts 
about advising the trustee how much he should pay out. 


Mind you, the wills I prepare automatically have those 
clauses in them to keep out the official guardian and so on. They 
have them in here, but I guestion, if there is $8,000 to be paid 
Out to a student of university age, how far the release goes. Does 
it only’ go:*'to Cover me “for” $2;,0007+ of dees iti¥go=™ior thevwhole 
$8,000?--which is what you people are guestioning, correct? 


Mire) Spensieri: "What? would’ tshappens CO idiveg570 00s ol anond 
ring? Would you have to deliver it? 


Mr.~-Charrman: Is’-1it Pan answer reco #break™ at? this Sipomnc- 
There are several on the committee who have meetings which started 
at 12 o'clock, and we are within five minutes of breaking. We seem 
to be-- I will not call it an impasse, but we certainly do not have 
a meeting of the minds. Can we break at this point and resume at 
EWOs OCLOCK 2 


I am sorry, Mr. Lockie, that we have not proceeded further 
with your area of expertise. IS it convenient for your people, or 
for you to have someone else here with expertise in this field? As 
you can see, you are needed. 


Mr. Lockie: I think somebody can _ be here, possibly 
myself, shortly after you reconvene, especially if you reconvene as 
Promptly. asi yOu, did sthis morning «ite Cannot, —0 «willg ClY se On pave 
Mr. Baston. 


Mr. Chairman: That ‘Vs 2the~ “usual punctual Fty4+7of+s+cthe 
committee. The meeting is adjourned until two o'clock. 


The committee recessed at 12:26 p.m. 
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CHILDREN'S LAW REFORM AMENDMENT ACT 
(continued) 


Resuming consideration of Bill 125, An Act to amend the 
Children's Law Reform Act. 


On section 52: 


Mr. Chairman: Gentlemen, may we reconvene? When we left, 
we were in the middle of section 52. I do not recall exactly. where 
we left. off, except that. ithe .ministry).was,,to consider .something 
over the noon hour. Could you help me out, Mr. Taylor? 


Mr. G. W. Taylor: We have considered the wording and it 
ise Stiidissatistactory, to the staff. of. thei ministry. We .do snot 
foresee the «<difficulties..some,,of the . members do. They have 
Suggested some alternative wording, but I fear the alternative 
wording could just put us in the same spot. Some will agree and 
some will disagree with what is being done, but I think the wording 
aSe Wie SitsS, @accordungs to.eMr... Shipley, .-iseysatistactory , sand, is 
achieving what is desired. 


Mr. MacQuarrie: Well, what is desired? It seems to me if 
EDeGrRwOGKdInG. 1S, achieving, vwhat +ls «,desiced,, what is it that is 
desired? 


Mikes Gee WNeoulay Lomas The desing « iSyie as fwe,.explained this 
morning, the feature of allowing someone who has a duty to pay to 
be able to do so, rather than providing for it in another document. 
AS you are well aware, in other documents there is provision and 
the document controls, or the law regarding that. This 1S an 
ancillary section to the existing laws, and existing abilities of 
LHOSCrWNO mar Cent Nderana duty,, CO. Pave SOmthat., fhey..can pay, Up, £O 
$2,000, where there iS no guardian, without necessity of making the 
individual apply tor a guardianship of the property. 


This is just to ease the performance of those duties. This is 
not meant to control the testamentary situation, Wwhichsoks 
controlled by the laws governing wills, trusts and estates and the 
testamentary document itself. There is a very large body of law on 
i (ete mi gnusadd 1eNeisarer nots tryingi, tol ccodityy-ormeconrrols ithat..We 
are looking at situations other than that. 


Mr. MacQuarrie: The problem that remains with me is the 
guestion of supremacy of legislation. When you have a very specific 
clause.and..a very specific bill relating to children's property and 
children's property rights, how does that relate to a section in 
another statute that might not provide otherwise? 
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I realize there are various rules applying to supremacy or to 
conflicting. clauses in @legislation. Is’. there’ nota potential 
conflict nere? That is the guestion in my mind. I must say that 
anything I have heard so far has not given me that much reassurance. 


Mr. “Gis _ Wee Tay bor *1l dors noe holde*nyselt South ays way “as 
an expert or as having thorough knowledge of the estate field, as 
it is generally~categorized. But its Not the intention of this 
statute to impede or impinge “upon “any part of the “law in chat 
regard. It iS a much earlier, act, or one that 1s an extra, or ‘one 
that “is “taking “into=consrderatron- situations that are™ not coverca 
to allow for. that provision.. 1 -cannot express *fe-more*crear tyercial 
that. 


Mr. MacQuarrie: We have the assurance of the ministry, 
then, that this statute in no way will interfere with the powers of 
a trustee under a will. 


Mr.) G..) WAS NPaylor:) No, Mitiideoesomot.ueit -svecontinues7on sand 
gualify that Statement, you will come back with another 
gualification. 


Mr. Chairman: Mr. MacQuarrie has put it as a statement, 
that it is the intent of the ministry that’ the’ wording fof-a’ willis 
Supreme over this section. 


Mrs  shipley: "If thet "wrlP" gives Sthetipower-y to psomebody , =t0r 
gives the right to someone to give a valid discharge for money 
being paid, then the will would take precedence. That iS our 
intention. 


Mr. Chairman: Thank you. 


Mr. Mitchell: Similarly, “what © they” are .doing) under that 
will would have no affect on what we are doing here? 


Mr. Chairman: They are saying that what is said under the 
WIPE bas *priorircy .Oover™thws. 


Mr. ‘Mitchell: When ‘they*="use*? the “word?"prrority, “fal l= -Peeam 
concerned about is that this, nonetheless, does not bother this. 


Mr. Chairman: No. The will takes supremacy. The wording 
ind ithe «.wPkl you go, by. Litsthére Saiseno wording <in-(the wid, 1f ac 
does not set out in the will who can give a discharge, then this 
act comes into effect and sets out who can give a discharge. 


Mr. Elston: You would have to have an intention displayed 
in a ‘place’ jin the willrto Weontradictenthestprovisionsscor etinis 
fegislation, and if you were being a safe sort of draftsman, you 
would say "notwithstanding the provisions of," I presume, to be 
very clear about your intention as a testator. 


Mr. «Chairman: You S'would “affix a®icopy of ittansard aofoitoday 
to each will you draw? | 


Mr. Blston:) > NO,,. i, would’ not) fatfiix a (“copy oteedansara mor 
today. 
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Me eneibtchell: elf a lesmay,. Mr.» Chaitman,;selte-has~ been» stated 
Ehatgetneiewi lea Ssyasupreme,maony has, prioraty.~~but «that ~--doess»not 
necessarily mean that money under a will is the only source of 
Pevechnueecnat <cCOULdG<be: rorthcoming. 


Mire Chaltmanciriat «LSeCOrrect. 


MierenMeccucll sc. Alleoright..iThe. fact that ..they.ware-s getting 
some money under a will does not say that they still cannot get the 
money under here. Is that right? 


MipesiGo Wes haytlor: Yes. 


Mouse icChel lite “Thatwetcusall.= Ene. word... (priority” Was "used 
and that somewhat bothered me. 


Nie Gey Wem lAylOnserThe NSemot atnceword, “priornrty = wase chat 
if there are certain conditions in the will, those conditions 
apply. If, for some reason, the wording in the will--and this is a 
gualification I did not want to use before, because you can always 
gualify every general statement you make. If, for some reason, in 
Sie sdratting WOl) ne. will, the, executors, did.not, ;want to .perform 
Ehelte, GUNCCLONas OF fegivdngn..Oover..SOme, «.money,, and they were 
guestioning, they could then fall under this section. 


THeVssCOULGMmS ay, OKay.,7 athis: Section. toLlLowss.. .because,. 1t..1S 
the person giving out the money who wants that protection. "Have I 
given out that money to somebody who can give me the receipt, 
somebody who can legitimately or otherwise contest my position? 
Have I in any way been fraudulent, derelict or negligent in my duty 
as the person who has to pay out to somebody?" 


MiaeMLCOUC PicemCO mala Cast LSuin? pl00m tT SeenOt me EnCLuSl ye. Or wad 
sources is the guestion. 


Mite Osu AV LOR NO pe NOt Vat gall this is. just, for chose 
who do not have any other feature, of giving a receipt. 


Mee. MacOuarries:. Let us. put. «the, situation. in,.a. different 
way. Assume you have a very tight-fisted executor. You have 
specific instructions in the will for him to do certain things, but 
he thinks the testator hasbeen too liberal, so he says: “Look, I 
am just going to give you $2,000 a year up to $5,000 and this is my 
Peqaconmtor itl. refer (vous ton sections o2140l the. Children’s Law 
REOLOLMMACT, manduthnats.1S Lr. 


Mr. G. W. Taylor: That does not help in the respect that 
if anybody does that, you always have the provisions if you are 
looking at a testament or document to obtain the IMScrucL Lous. Os 
the court. Naturally, you are going to say they cannot look at the 
Hansard of the day to see what the intention was, but we are hoping 
this in no way limits testamentary features and the law on 
testamentary rules. 


Mr. MacQuarrie: I appreciate your use of the word "hope." 


Mr. G. W. Taylor: I suggest we hope all judges will apply 
the intention, but since one cannot look at Hansard, we have ait 
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had occasions as practising lawyers where we have seen the bald 
words not interpreted as we had hoped or expected they would be 
wnen they are delivered in this Legislature or other legislatures. 


Mr. Chairman: Are there any other comments with regard to 
section 52? 


All those in favour of section 52, please raise their hands. 
All those opposed to section 52, please raise their hands. 


Four voted, two each way, and three abstainers. Of course, 
they cannot abstain. On the other hand, they cannot be forced to 
vote. 


Mr. Piché: I think you have to vote in committee. 


Mr: Chairman: No, “I- differ yr betieve,-"ana. 7 sa0™= noe know 
whether it is in the standing orders or in Beauschene, a member 
Gannot-"be “forced” to” vote. "He ~may "not "abstain, "Dut *Ne=="cannce = pe 
forced to vote. 


MrveeRENWLCKs: “I= think’ our = Drobvem =wil lil’ be=wseotvea iss 7ou 
call the vote again. 


Mr Piche:” No” vote'"“co> uSstial lyieran meqative= vote, = Duc mit 
does not say that in the rules of these committees. 


Mr. Chairman: However, can there be a tied vote when you 
have three people who did not vote? 


I don't believe, Mr. Renwick, I can hold it again. There are 
new mempers, but at the time--I don't believe I can hold the vote 
again. 


Mr. Renwick: With the consent of the committee, I think 
you can. 


Mr. Chairman: With the consent of the committee--is there 
unanimous consent of the committee to hold that vote again? 


Mr. Piché: I hope the committee will, because we had some 
confusion on the first vote. Now that the matters that were in 
confusion have been clarified, I would suggest we vote again. 


Mr. Chairman: Is that satisfactory with all members? Is 


it unanimous that the vote be held again? The Liberals? The NDP? 
Fine, thank you. 


All* those™in> favour™ of" section’ 52, "as Set torch in cue pil, 
please raise their hands. All those opposed? The vote carries six 
to three. 


Section 52 agreed to. 


2230 Sie 


5 


| Mr Chairman: if hope Liererest "Gr tice pli = rs =Noc Tein oe way 
because it certainly will never reach its conclusion by tomorrow 
nLgnc. 


On section 53: 


: Mr. Renwick: Mr. Chairman, I have an amendment to section 
ve 


Mr. Chairman: Mr. Renwick moved that the following words 
Demincsenecdmatteratne word. "“Child™ sin the first line of ssecti1enes. 
"Or a parent with whom a child resides or a person who has lawful 
custody of a child who receives and holds money or personal 
property referred to in subsection 1 of section 52." 


Mires Renwickee Mr. MChairman,euc ‘drawitthe attention _rof the 
committee to section 52(4), which states, "A parent with whom a 
Child'*resides ora’ personi°who ‘has lawful) custody of .a child who 
receives and holds money or personal property referred to in 
Subsection 1"--you will note the similarity of the language I have 
extracted from that clause--"has the responsibility of a guardian 
for the care and management of the money or personal property." 


Since the person described has the responsibility of a 
guardian for the care and management of the money or personal 
property, then it seems to me that person should have the same 
obligation with respect to passing the accounts as is provided for 
a person who is the guardian. 


Pedos.noce claimerany *particular* merit’ Pore this~amendment<.-But «1 
had =eal asense ~that=" this’ point’ § was’ ' ratsedes during one-off e "the 
presentations to us. I also believe it has validity for the reason 
I have stated, that if the person does have the responsibility of a 
guardian for tne care and management of the money or personal 
property, then it would seem to me that person should be required 
to account py pasSing his accounts in the same way as is provided 
wir seccion 53° 


I think the point is clear and I have no further comment, Mr. 
Chairman. 


Mr. Chairman: Thank you. Any other comment with regard to 
Mr. Renwick's amendment to section 53? 


Mr. MacQuarrie: Mr. Chairman, Li feel the proposed 
amendment would complicate the situation in practice, particularly 
with respect to parents or people who have lawful custody when they 
are holding on the infant's benalf, presumably, a limited amount of 
funds. If you are in the situation where the only money coming to 
fnew child "as coming under ‘section 527""and- you have =a total or 
$5,000 per under a given obligation, to ask a parent, for instance, 
if the fatner goes and the mother survives, to go to the court to 
account for this money I think would be asking a little bit too 
much and would be impractical under the circumstances. 


Mr. Spensieri: Mr. Chairman, what Mr. MacQuarrie says has 
a great deal of merit. However, considering the fact that you may 
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have a multiplicity of sources, and considering each source carries 
a.ceiling. of, $5,000,.. you, Mayes ln eertect,; jaEsivesampea sumllat .on 
wnere the recipient child will be receiving on his behalf a 
Substantial amount of funds, which, it seems to me, ought to be 
Subject to the same degree of strictures and accountability as is 
being contemplated by Miss Renwick's amendment. While Mr. 
MacQuarrie's point is well-taken, section 52(1) was intended to set 
up a summary way of administrating relatively insignificant 
amounts, because I recognize the potential that these amounts could 
pecome very significant I would like to Support Mr. Renwick's 
amendment. 


Mr. Chairman: Thank you. Other comments? 


Mr. » Gs) Ws!) Taylor: “Mr. Renwick,” “legislative: =counselae anc 
Mr. Shipley nave indicated that section 52(4) was inserted in 
contemplation that ‘thatecwas« the:scontrolkeavoujmad: askedssforjean 
section 53. They believe it has been provided for within the 
definition of section 52(4), and therefore the words you have 
Suggested aren't necessary, considering that they have already been 
included in the statute. 


Mr. Renwick: Is that a.-short.tway, of) telling ,~mesthat= ce 
person who has received that money by virtue of these words can be 
reguired to pass his accounts? 


MiwaGen Wee TAaAylOGi. WOES pith at. soesSO ee Nate DeLCOl mm ue 
parent with whom a cnild resides or a person who has lawful custody 


of the child who receives and holds money (inaudible), has the 
responsibility of a guardian--and those are the control words: "of 
a guardian"--for the care and management of the money of the 
person. Then a guardian for a child may be required to say that he 
thinks those are related-- 


Mr. Renwick: I-can't make that..jump myself, but 1,.would 
like to think that was so and that my amendment was guite 
unnecessary, if so. I do not believe, however, that that could 
happen. My only response to Mr. MacQuarrie is that I have tended 
never to treat the de minimis argument as one which would allow a 
parent in any way to misunderstand that the property of his child 
is not his property and is: not his to playewtrth or to use sasune 
chooses. 


The sakentL i will. int, mOSts cases. OLmscouU bse aliccen tart ODeEtiG 
benefit of the child and for necessities or other purposes and 
there is no problem. But there are also circumstances which I am 
Sure you may have been aware of and which I certainly have been 
aware Of where at least the judgement of the parent with respect to 
what was done with the money by way of investment was significantly 
short.woOf, the standard. thats would wbex srequd reds onthe: ecoumt aory 
indeed, in many situations the parent might take the money and 
Simply commingle it with his money and just treat it that way. 


I think that by virtue of being in the statute--whether it's 
there py reason of the interpretation the parliamentary assistant 
states 1S so or by reason of my amendment--the very existence of it 
will naty-Leastaindicate,clearly,.to the. parent: ‘thatetrt smnot ints Jor 
her money. And I would consider it. 


y 


In any event, I would appreciate any comment our colleague 
Mr. Lockie might care to make about that. 


Mr. G. W. Taylor: Before Mr. Lockie does there is one 
Others eature, MMrAwRenwick = It lisvsuggestedethatayous insert thatein 
section 53. You might then bring about an amendment similar to 
sections 54 or 55, where again, guardian of the child, section 58 
again, where it keeps appearing, because some of those features are 
in there in the responsibility of the other-- 


MOS e RENWICK 37 \YOUrMPLIrst Jargument; Sir." would create othat 
result. My amendment would not create that result. By separating 
out the persons who would be reguired to pass accounts and then 
adhering simply to the term "guardian" in sections 54, 55 and 


elsewhere you do not apply those provisions to the group of persons 
to whom I nave referred. 


I don't think it is necessary to do that, but I have always 
felt that a child should have the residual right when the child 
came of age, if somebody else doesn't do it, to ask his parents to 
ACCOUNEE giLOremenemechi ld! saeproperty , sawhaich jehasewbeens iin «therr 
possession. I felt that that was very important in cases either of 
negligence or of misappropriation, whatever the best of the 
Mcentrons) may ube. i:Five thousand! dollars mayrcbe sac little bit, of 
money in some people's eyes; it's a hell of a lot of money in a lot 
of people's minds, particularly at 20 per cent interest rates. 


2:40 p.m. 


Mr. MacQuarrie: I think in a good many instances a person 
Should bear in mind, particularly when you have a surviving parent 
looking after a number of children, that any funds advanced for the 
benefit of the children and held by their parent are guite often 
used for the care, maintenance and education of the children, and 
Anvyieendwishundssiares fine=tact 7s used: toypagglargesrextent ; for those 
purposes. I'm putting the extreme sort of situation, I realize, but 
to have a parent account for pairs of shoes and a portion of the 
Suocery wbidleand thisssortsof thing, isaskingjoawehink, quate: -aybat. 


Mr. Elston: I still have some difficulties in making the 
connections from section 52(4), which deals with responsibilities, 
to tie in with section 53, which is a permissive section; there is 
nomonuswthere.) it's sort’ of cute language, I guess, to accomplish 
what your intention is. Sometimes I think we may be, in this bill 
particularly, so intent on being nice in the way we draft our 
legislation that we really obscure the intention that we have tried 
to effect. I can remember any number of cases where judges have 
written decisions that talk about the language that is used and how 
it mignt have been more direct in expressing the intent they found 
and that would have addressed the problems of the parties who came 
before tne court before they had to take that step. 


tle Gust@canitsihelpmsaying ithateetnthankgithat Inrgour dealings 
with these very few sections we have dealt with so far we have seen 
difficulties in the precision of language that, although it might 
be technically correct from a drafting standpoint, is certainly not 
letting the members of the committee feel at ease that they express 
the intent which is desired. 


I think, maybe, that we should take the step of being 
clearer. If we want the person who informally receives a property 
Or money under section 52 to have the same obligation as to passing 
or accounts that are described for a guardian under section 53, and 
tnen if we further go ahead and want sections 54 and 55 to apply to 
that informaleobligation junder «52;,ethen I gsthinkea:we oughtigtossay 
that and say it clearly and not be so nice with our wording, 
because it'sS obvious from the differences of opinion that were 
expressed py various members that this intention is not as clear as 
it ought to be. I think that maybe Mr. Renwick's amendment will 
help ickariftyconesaspect of mstypbut sem InotMisure sthatics: going co_go 
far enough in dealing with the guestions of how far we're going 
under sections 54 and 55. 


Mrs GRenwick?.o1 =don!ityo-wantemmy vylamendments sucoseappivessco 


sections 54 or 55. I will leave it to somebody else if he wants 
that. to happen. 


Mr’... @pockie:« iMr.o<'Chairman, Gite. seensit ito. (nertthatiani thes 
intended that sections 54 and 55 apply to the person who gets this 
money in the informal manner. I also believe that section 52(4) is 
intended to create that result. My only concern is that 52(4) uses 
the wording that the person has the responsibility of a guardian 
for the care and management of the money or personal property. Now, 
care and management are not the extent of his obligations; he also 
has obligations to account and presumably to pay it to him when he 
gets tor leyseu cetera. 


It would seem to me that the easy thing to do would be to say 
that in section 52(4) he has the responsibility of a guardian with 
respect to the money or some broader term, just saying he is a 
guardian in all respects in respect to that money, and then 
sections 53°and 54 and -SS5S' will apply tos him: > Ite "is®ithelusel ofitthe 
words "care and management" which to my mind can be interpreted to 
somewnat limit his responsibilities that creates the problem. 


Mr. Chairman: Any comments? Any other comments with 
regard to Mr. Renwick's amendment to section 53 with the addition 
of...the . words. aften. the,;, word. %child"2. ifje theres are ino opner 
guestions or comments, all those in favour of Mr. Renwick's motion, 
please raise their hands. All those opposed, raise their hands. The 
motdton: faies; Six Co-tour? 


Are there any other comments with respect to section 53? 
shali@sect0n 53) carry? 


Section 53 agreed to. 


Mra .Chaleman: » Onkesectiions)! 540sto 8. 59,eRinelusivefeiaremtbere 
any comments? 


Mr aw tSton:. Before: wea get, «to. isectionset 54 subroughe,59),.0 2 
wonder if maybe it would not be of some assistance before we get to 
third reading if the Attorney General's staff take another look at 
the suggestion that was made by Mr. Lockie in relation to whether 
or ynote that. esectivone52(4)), asitaedittlecebitinnestnictivesmeteaiease 
consider. it. 1d: do» not, think .we»ican» help.» ‘ourselves, ‘muchat»-this 
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point On it, but I think they really ought to take a serious look 
at it to ensure that we really are doing what the expressed 
intention is. 


Mr. Chairman: Any other comments on sections 54 to 59, 
inclusive?’ Shallsections 54° to0159, inclusive, carry? 


Beccions 54: to159,canclusive,s agreed to: 
On section 60: 


Mr. Lockie: (Inaudible) yesterday was that, since we are 
GCatking, aboutaguardian as) part, ofmthesbili, «itiwoulid..be sogicah+sto 
BSemunemwords “Gguardian’ in > thecsinitralsewordingurofisectiony 60. My 
Pncvination) swoulkds be sto jsayeas,iparentifor “asgquardian,or sany: other 
PemscOn sek .ccakbize wit is probably gincluded, but ate soundssras rthough 
it might not be intended to be included when you are specifically 
talking about guardians in all the previous sections and then 
suddenly in section 60 you leave them out. 


Mr. G. W. Taylor: Again, it is intended they. be included 
in the general words "or any other person." I think generally in 
the interpretation of statutes, when you say “any other person" 
that is fairly inclusive of all individuals in the interpretation 
sections. I think that is a general rule of law when you have such 
a broad category as “any other person." 


Mr. Chairman: May I address a question that may be 
answered by previous guestions with regard to section 60(1l), the 
appincatbion,ofy thesparent ofsaschilds for ans ordernrdisposingyof,) for 
example, land. I made a note here and I am reading it, "Why not 
guardian?" How about a guardian making an application to the court. 


Mr. Renwick made the point before as to the good title. I 
believe he made that earlier this week as to accepting and making 
good title on the land. Do you have any further comment on that, 
Mr. Renwick? 


22150 pam. 


Mr. Renwick: No, I can understand that Lt omight be 
bel psuligtominserte.thes words! guardianie¢in. Chrsjeibutyit .isqantong 
fimeesince Hoaave- done anywofpthatykind<of <conveyancings oi -think«it 
would be the obvious thing I would reguire if I were taking title 
to-propentyiifrom the child; but» sl iwould sask. for the order of the 
court. Therefore, I think it should be a wide power to apply in 
order to get that, and the order of the court protects the person 
then who buys or takes the property. I have no further comment on 
Vt.sThes-«section is-satisfactoryo tosmes 


Mr. MacQuarrie: I was wondering, particularly with 
respect to section 60(1)(b), should it~ bemthesesalLe-sor disposition 
of the interest of the child in personal property? I am thinking of 
a situation where a child is left an operating farm, for example, 
with machinery and all the rest of it, under the care, management 
and control, during his minority or her minority, of the parent or 
even on intestacy, maintaining the place as a family resident. What 
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about trading machinery and getting rid of machinery, disposing of 
stock and this sort of thing, where you have livestock sold on a 
regular basis? It would seem to make things very complicated to go 
to court every time. 


Mr. Cnairman: Mrs MacQuarrie, are you referring to 
seoction''60 COV Ch) Soria yeColwor ter 


Mr. MacQuarrie: Section 60(1)(b). 


Mr. Chairman: “Section 60 (1) (b)*. “Okay, Fel Vam sortryy”9 Lowas 
Looking Wabi Gi (20eo)F: 


MrjitMacQuarrie:S°1lt just Ssays'tidr anstonder” concerning Sitthie 
sale of an interest of a child in personal property. 


Mr. Chairman: I presume the same comments are relevant, 
whether it be personal property in (b) or real property in (a). You 
are going to make title by the same procedure one way as the other. 
I believe the same comments would be relevant. IS that correct, Mr. 
Taywope 


Mr. MacQuarrie: I was wondering about in situations where 
a> sale 'is* moth involved. It ‘could #bema St rade-ins 1 Lo Weoul ds. sea 
number on exchange. It could be a number of things involving the 
disposal of personal property of the child. 


Mr wetGs IW.i "Taylors Teeiwalll vaskWlegistatsvess Counce ia: oO 
assist you here. I do not know exclusively when you talk about 
sale, it has to be a sale, and it cannot be a sale where--under the 
general rules of some of the law, you can have a sale that would 
form a method of payment, part time, part money, maybe a trade, but 
there is still a contractual situation called a sale. I do not know 
whether that assists you in resolving that situation for you, as I 
Know everything might not be just straight clean--one steer for $80. 


Mr. MacQuarrie: Here we get into areas of possible 
contlict with other legislation. People look at examples they have 
come across in the past in their own experience, and we see farms 
that are being held for the benefit of minors and operated as 
Operating farms, and all sorts of situations such as trades, 
disposal of personal property, and sale of crops, rental of crop 
sharing agreements and all the rest of it. 


An infant has a very substantial interest in it. I am sure 
you "are familiarwwith ‘that *sort“obl “situation: 


Mr. G.-W. Taylors® Counsel (advises memthat thei source of 
the wording is from the Minors' Protection Act, which was at one 
time the Infants Act. There is no change in the general wording or 
the intent of that particular section--a’ slight~‘change”™ of the 
wording, not the intent--and if there are problems at present they 
are still going to be there. If there are no problems, then they 
are not going to be there. We have not created any new relationship 
of a sale that is possible. They are still the same type of sales, 
and if they have been ongoing with success then they have been 
tnere. Tnere 1S no change in intent. 


ag 


Section 60 agreed to. 
Section 61 agreed to. 


On section 62: 


‘Mr. Chairman: Section 62 is testamentary custody and 
guardianship. Mr. Renwick, you had some negative comments on this 


section, and the delegating by a guardian of his authority. Any 
further comments on that? 


Mr. Renwick: No, I do not have any further comment on 
that. I was a little bit concerned about a guardian for a child 
appointing by will another person to be the guardian, but it is 
Only a 90-day appointment, and I suppose from the point of view of 
some, flexibility, itis ,advisable.. It is,.subject.. to,.confirmation 
abeen .90 days, Of,.during,. they,90 «days, by .application,, 041,.d0 snot 
nave a problem about that. 


I must say I stumbled when I read subsection 3, because the 
appointments mentioned in subsections 1 or 2 are by will. It is a 
rather strange way to put it. The written appointment signed by the 
unmarried parent who iS a minor iS not an appointment by will. I 
read it several times and I decided that it probably meant what it 
said, that it is an appointment during the life of that person to 
appoint someone to have the custody of the child--maybe it is not 
all that clear. What does subsection 3 mean? 


Moye oni p ley asst) piecould yaddressuithatwone,. the. .problemads, 
of course, that a minor cannot make a will, so some other provision 
had to be made to allow them to make an appointment. 


Mr. Renwick: This has testamentary effect? 
Mr. Shipley: For this very evident purpose. 


Mie wREnWiC Ku VCSy ai elaun understand, . storemsaT "very wm Linitod 
purpose. 


Mr. Shipley: Otherwise, though, they cannot make a Wl tals 


Mr. Renwick: I understand that. A written appointment 
signed by the parent can appoint the person who will have custody 
of the child after the death of the appointor. That is interesting. 
I am thinking of the witnesses and things like that. Apparently if 
one finds a piece of paper where a person has exercised that power 
and was eligible to do it, appointing somebody to have custody, 
Ehacmicwallethat is required. 


SebielN« 


Mr 5 Shapleysa gl think the problem there is--I wouldn't 
call it a problem but what we are trying to make egual is that an 
adult can make a holograph will appointing someone to have 
testamentary custody with regard to children. We are trying to make 
it equal. 


eZ 


Mrs Renwick: ‘I’ understand.) Thank’ yous?) Wwappreciate s the 
explanation. 


Section 62 agreed to. 


Mr. Renwick: I believe we are now out of the guardianship 
provisions. 


Mr. Chairman: Yes, we are. 


Mr. Renwick: It may be appropriate to move back to the 
other sections. 


On sectron 8: 


Mri. “Chairman: -Shalkl we gd0’* back’ “to =pick Up -—"wnere —we ert 
off yesterday, back to section 18 which was stood down? We have a 
series of amendments. Having organized them in what I thought was 
the ‘appropriate order this "morning, -) “comes supYf£irst with per. 
Elston's amendment oof section 18(1a); then Mr. Spensieri's 
amendment of section 18(le), and Mr. Renwick's. 


Interjections. 


Mr. Chairman: Yes, because Mr. Elston's put in a new (a) 
and moved *the» existing °~(a), “(b)-and’)(c)i® down to’ (b)iPpetey andettd) . 
Mr. Spensieri then added a new (e), whereas Mr. Renwick's, the 
third one, is adding a new definition. 


The reason I put them in that order is that the two Liberal 
amendments are dealing with the definitions of "child" and "older 
child" and I thought they came in a better order of subject matter, 
leaving Mr. Renwick's, which is a different subject, after Mr. 
Spensieri's. Is that logical? 


Mr. Renwick: Yes. I am quite happy. As to whatever the 
appropriate lettering is, I can change mine when I move them if any 
change is necessary. I have two amendments. 


Mr. “Chairman:”” Then-"in'"yourr next ‘one, "Ofmecourse;s sas new 
definition (e) followed definition (d). In case someone wanted to 
hassle as to the order received by the chair, that's why I put them 
im tiacn onder: 


Mr. Lockie: Excuse my interruption, Mr. Chairman, si 
wonder whether I may be excused since I have no further knowledge 
On what you are talking about. 


Mr. Chairman: Thank you very much for your assistance, 
Mr. Lockie. 


Mr. Chairman. “Mr. Elston moves that section 18(1) be 
amended by adding the following: 


. "(a) 'Child' means a child born within or outside of marriage 
with the exception of any child who has been adopted, who is a 
minor and iS unmarried, and includes a person to whom the parent 
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has demonstrated a settled intention to treat as a child of his or 
Ner=LameLy s 


Mr. Elston: Perhaps I will just stop there with respect 
to the new lettering. The amendment, with the exception of the 
mention of the adopted child, has been taken from the presentation 
of the Canadian Bar Association family law section,. where they 
recommended that we include a definition of "child" inasmuch as we 
are==dealing® with a/child’*under the%efegislations It stands as 


spines very logical that we define the person we are dealing 
with. 


Talking about the exception of the adopted child is merely 
following through on what sections 86 and 87 of the Child Welfare 
Act are. We decided that if you are going to make this thing stand 
On its own, you accept or exclude the adopted child automatically 
from the operation of this legislation vis-a-vis the parent. That 
is all that those words mean. 


We think it is reasonable to have a definition of "child." If 
it can be effected in a more precise way, we are happy with that 
but we think there ought to be a definition. 


Mr. MacQuarrie: Notwithstanding the explanation given for 
the exclusion of the adopted child from the application of this 
particular statute, I feel an adopted child should certainly be 
included. It is true that an adopted child encounters problems 
which affect parentage. An adopted child would fall certainly 
within the responsibility of the parent who has demonstrated a 
settled intention to treat the child as his or her family. 


Mreeenrstone=lt@1s* 1 “who mMust-"conbesss to not’ being” precvse 
with my intention. The exception is meant to apply to a child of a 
parent--if I am a parent who has had a child that has been adopted 
outside of my family, in other words, that I have given up for 
adoption rather than one whom I have adopted. It is probably the 
result of my imprecision in the construction that that confusion 
exists. 


Mri@echarrman: 9Mréey Elston; lido stvousiwisht) to) (put csome.s riew 
wording to your amendment to clarify that? 


Mosc istoncert Iam Sure that: f Can, clarify rt. 


Mr. Chairman: While Mr. Elston is considering that, does 
Someone.) else Swish to comment upon iate® Te think Mrw “Eliston’s 
intention is clear at this point. Mr. Renwick. 


Mres Renwick” Iyodonterwant to tspeakeito that? portion ofesit 
because I agree with Mr. MacQuarrie about that. I thought we had 
abolished the distinction between whether a child is born within or 
outside of marriage. I thought we had abolished it as effectively 
as words can in Ontario, the distinction between legitimacy and 
illegitimacy. Therefore, if I am correct, I think it would be very 
unwise for us to bring back into this act those words. 


Mr 1 SiGe Pawo Taylor: 91 Fthink -e Mr. Renwick, you are correct 
on that. One must remember in looking at this particular act that 
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is pefore you, it iS one to amend the Children's Law Reform Act, 
which is at present there in section 1 of the Children's Law Reform 
Act aS an interpretation of “child” or) describes the, features “of 
the child. This amendment would be superfluous to what is already 
in law described as a child under the present legislation. The 
feature you mentioned about inside or outside marriage is there. 
It's a) chaldvotiwaes natdraliparentsa 


Mr. Renwick: My second comment would be, the power to 
apply to support is the power not only of a parent of the child but 
of any other person. The closing words of the proposed amendment, 
that is relating to a person who "has demonstrated a settled 
intention to treat as a child of his or her family," I have trouble 
with, because I think it is important that the court be left wide 
open to determine the guestion of whether the person applying is in 
order in applying. Whether the court grants the application is a 
separate guestion and I wouldn't want to raise some guestion about 
the standing of a person to make an application by some reverse 
indication that it would have to be a person with some demonstrated 
settled intention to treat a child as a child of his or her family. 


In other words, I have trouble with that definition. With 
great deference, Mr. Elston, I may have missed the significance of 
the point. I prefer the way in which the statute is at present 
drafted on that guestion. 


3:2 LOeD.d. 


Mr. G. W. Taylor: I Chink; ME. Renwick, you have 
Challenged the area correctly and I can see where Mr. Elston has 
achieved his definition in some of the other acts, say, the Divorce 
Act. They expand on the definition of a child. That is expanding on 
it in regard to the obligation that somebody may have who might not 
really have those obligations unless you expand on them, such as is 
Stated here, "demonstrated a subtle intention to treat a child." 


But in this particular statute you have the situation where 
somebody is seeking custody and is not being forced into a custody 
Situation or forced into payments. By forcing I mean a litigation 
Situation. That is where the difference comes and we feel that the 
definition section as presented is equal to what is necessary to 
Carry out the functions of the particular act. 


Mr. Elston: Mr. Chairman, perhaps the intention is 
expressed more clearly by retaining the reference to the Child 
Welfare Act, sections 86 and 87, as was done in the position paper 
of the family law section of the Canadian Bar Association in its 
presentation. I would like to withdraw my amendment as originally 
put. I would still like to have the guestion voted on and I would 
likes tor*=have™ the yamendment: readsassdfollowsgi if Slhemay: Dtuerould 
Still be under section 18(1) and be lettered (a). 


Mr se) iG.a Wie Tayloms|Iepsmight say topyous) Lf: Hecanhsleadasgco 
where: youcaré) going; ithatesthes definitions -sectiony ofsahe:ractiiat 
present has the child welfare reference in there at subsection 2. 


Mr. Elston: So you are saying it would be redundant. 


1S 


. Mrs .eGs We Tay OUsMeVeS . Mtl is .aadireody gine. thengand trek 
section of the Children's Law Reform Act at present. 


Mr. Elston: Perhaps if it is going to cause a redundancy 
Phereia Seenct smuch (pointy Im joucting sit. itIsinoted«athats there was no 
such indication at the time the matter was argued at some length in 
the presentation by Mr. Preston. I wanted to make sure we clarified 
enyeracks OlLmaetinition; ibutantethat. lsethe (case, therecis sno spoint 
in the amendment. 


ME. fon Wr lay lor sjmcounsel believed: they are)” adequatery 
defined already in the act. I did not mention the second child 
welfare situation because you are only dealing with the amendment 
AoeenNCHe ss SUmIL ONLY MoOresentced. tyotlewwWiocin the fa rst “part wor Sine 
definition. 


Me. Chairman: J Mr. Elston, that | looks “after “Che , laccer 
part of your definition as well, the person to whom a parent has 
"demonstrated a subtle intention" et cetera. That takes care of 
that. So you have withdrawn your amendment? 


Mr. Elston: I will withdraw the amendment. 
Mr. Chairman: Thank you. 


Mr. MacQuarrie: Mr. Chairman, wheremel see “child! | defined 
then? 


MivavGs vile BPay bor veckn isthe test mma. “Ihe "bill we are 
dealing with is An Act to Amend the Children's Law Reform Act. 
There is.an existing Children's Law. Reform Act. The definition of 
fonida s2S in the first. sections of-- 


Moa MacOuarnre:. ale thought rl), heardnemention,idfii ethe achild 
Welfare Act. 


MEP CHairimanton Ltrs. se lTeSeCL LON elmEOl Dal te le sO cmmne Ie 
Chiidren Ss tlawiReftorm Act,. 2turefers thacksto-=-- 


Mr. MacQuarrie: A child is elsewhere defined in the 
statute. 


Mr. Chairman: In ‘this statute, yes, the Children's ‘Law 
Reform Act. 


Mr. Spensieri moves that section 18(1) be amended by adding 
the following paragraph: 


"(e) ‘older child' means a child who, on the date of an 
application Or any Ocnher proceeding under this part, has attained 
the age of 10 years and who, in the Opinion = Of atene® court, 
demonstrates the capacity to instruct counsel." 


Mr. a Spensieriss | Very briefly Mr. Chairman, the. objective 
of this section iS to create a category of children who would, by 
Subseguent amendments which follow from this definition, be given 
certain rights of representation and participation in the access 
and custody applications and in other proceedings under this 
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part. The intent clearly is that if we are talking about a statute 
that purports’ to “deal with “cnildren ‘tn “these wtwo every critical 
aspects, then consideration ought to be given to respecting more 
fully the wishes of a child who is able to demonstrate those wishes. 


Comments have been made at length about the lack of wisdom of 
allowing “the whims of <a) Cchoiid sto .be Drougnt * berore. a. Court on 
proceedings. However, I guess aS a counter to the argument there is 
always the view that a court will make a determination based on the 
best interests of the child, which has become the paramount 
consideration jof “this © part and” 7ot™ ehrsY statute in generat. 
Therefore, that issue of the paramountcy of the best interests of 
the child can only be aided by the presence of an older child in 
court or in the proceedings and is not going to be undermined in 
any way. 


With the possible issue of burdening additional costs on the 
taxpayer, I do not see why a statute such as this that purports to 
give rights should shy away from making at least an older child a 
party. That is the intent of this" detinicion. 


Mr. "Renwick: Do I “understand, “Mr. ~Spensrert;,— chat — tne 
intention of this amendment would be that further on in the bill 
the older child would become an actual party to the proceedings? 

Mie Spensieri: To certain types of proceedings. For 
instance, in applications, on the section dealing with notices that 
have to be given, or in applications to vary. 

Mr. Renwick: Let me get at it another way. Would the 
Older child as of right be entitled to counsel? Is that what you 
are saying? 

Mr. Spensieri: Le is conseguential, yes. That would 


follow »from ‘the’ "definition “and “Erom*tamendmente = I Sincenda co 
introduce. 


Mr. Renwick: Oh, further amendments. 


Mr. opensieri: Yes. 


Mr. Renwick: I don't have those, I guess, or do I? I have 
one further one of yours dealing with this particular matter. 


Mr. Spensieri: You, have )19)7, (20 sandy21. 

Mr. Renwick: I “do not have 21. I-have novwamendment-for 21. 

Mr. .Chairman: «There is’ “a,gmotion “that. ‘has no’ name *et the 
top. It does not “have a mover. Is it section 21(1) you aré speaking 


of--"where the parent of a child or older child" et cetera? 


Mr Renwick s:sidon’t have tenat ones 


Mr. Spensieri: I just assumed because these were all 
sequential amendments, my name on the first would suffice. 


Mr. Chairman: There is another one. Section 21(2) is also 


ay 


Mr. Spensieri's. I had marked it with a question mark. Perhaps you 
are misSing that one as well, Mr. Renwick? 


Mr. Renwick: Nowy suhaves that ~one...Thew only one) 1..don't 
have is section 21(1). My colleague has just given it to me. 


Mr. Chairman: Does everyone have the section 21(1) we are 
referring to? It is relevant to Mr. Spensieri's present amendment 
relating to the older child. 


Mr. MacQuarrie: I don't have the amendment, Mr. Chairman, 
but I follow the-- 


; Mr. Chairman: He wishes to define "older child" so that 
it may be used later on to add in an older child with certain 
rights, for example, in section 21(l). 


3 ‘Mr. Macouarrie:fmAsiy ibn understand gut, ;MregeChairman, this 
definition is being introduced to permit the bill to provide for 
individual representation on behalf of a child. That seems to be 


the only reason why the older child is being distinguished from a 
child in general. 


Mrag Chairman: iWeliiA. yes .and# no} eSection 621 (b)-.m if! you 
Dookeate it phdoes #sayiye “givesranwoldercchildica oraghtesto sapply ttoka 
count regarding custody." ig goes further than having 
representation. It gives them the status to apply to court. It goes 
a little further than you are saying, but maybe Mr. Spensieri would 
expand. Maybe you are correct in what you do say. 


3:20 p.m. 


Mr. MacQuarrie: In most custody applications the wishes 
of the older children are taken into account. The child can act in 
that case as his own witness. I thought this bore primarily on the 
guestion of representation. 


Maes, SpensSieni sa Theyicrux ,of methe  argumentisiesithegipower @ito 
initiatewyproceedings., By.-making an »older «child -a. party..or <a 
potential party, undoubtedly always through counsel, because that 
is a necessary corollary of an older child being a party, it seems 
to me in order to give full effect to this act, there ought to be 
certain powers of initiating proceedings to amend custody orders 
and conferring some very substantive rights on what I call the 
Older child. I have tried to develop an objective test for the 
oldermsechbildwby givingeto thescourts.they,uiltimate ;discretion -as, to 
whether that child has the capacity to be before a court and to 
inititiate proceedings. That is really the essence of what I am 
argvangpLor. 


Moe Mitchel i: o Whenss YOUa-Saiat COULC mesV OU 4 .ar Cue CAaLKiLng. about 
the court and/or its advisers who are going to make the judgement 
on whether that child--I have some difficulty with this age of 10 


years. I guite appreciate you are trying to look out for the best 
paverests! tof ythes «child sandnwou) feel weherescomes a:,point, in, tame 
when a child can demonstrate those capabilities, but I am not sure 


thateclisveans) ofsage=- 


18 


Mr. Spensieri: Ten «years is only one of aj» two-pronged 
test. You have to meet the chronological test first and then a 
further test of capacity. 


Mreu Mitchelh: :Yes; tbut:¢then «fl (am wnot ‘coo. surerethe | judges 
necessary gualify to make that decision, although I gather it is 
done in the courts today. 


Mr.  Spensieri: Mr... Mitchell, .Ls Gould sisay ernere mirhatigan 
any court; 1. believe (criminal land civil eit ise tne jucge angecoLciy 
the judge who decides what evidence will be taken from a minor and 
what weight it will be given. Am I not correct, those of you who 
are more litigious than I am? 


Mr. Chairman: It doesn't mean we are more litigious, but 
that. 1s correct. 


Mr" -Matchelid: , But. vas-& ano@individuall Sttamioghes fand. ocners. 
judgement is not always correct. I think back to situations where 
judges have deemed minors to be of sufficient age to be charged in 
adult court in certain actions and I am not sure their decisions 
were correct in those situations either. I have some sympathy for 
Saying we have to recognize at a certain point after examination a 
child: might tbe ‘ablerto.doi that... My! iniwtral. reactions tost4s--1 
don't think any one of us here who has a family, and I have five 
kKids--I wouldn't want to say that mine at 10 years of age were 
capable of directing counsel and I wouldn't want to be the one to 
even judge it. Yet who would be closer to them and more 
Knowledgeable of them? 


Mr. MacQuarrie: Mr. Chairman, I have a certain amount of 
sympathy for the objections here, that everyone is entitled to 
counsel and to representation, but in the case of children, I find 
it very difficult to say at what stage in the child's development, 
whether chronologically, mentally, or otherwise, that child is 
really and truly capable of instructingsicounsebsa Chiddigatun 6 


might want to sell all the assets and be a pilot. At 17, he wants 
to do something else. 


We heard from the official guardian. We heard of the 
Opportunities for representation given to children. The one 
loophole seemed to be at the county court level where a certain 
device, apparently, was used, which was adjournment for suggestions 
that the official guardian be brought in, but that seems to me--we 
heard from the official guardian that not only were they acting as 
guardians ad litem, but they were also in some instances, 
particularly with the older children, acting as counsel. I feel to 
give a child as defined in the act--while it might be a desirable 
thing ,in principle, in.practice I .don!'t .think, it is «désirablesme 
alls. I think the opportunities that currently exist for 
representation are adequate under the circumstances. 


Mr. Renwick: Mr. Chairman, I have trouble with dividing 
the category ‘of “a ’child who is a minor into ‘two «classes without 
Creating some problems by differentiating arbitrarily between 
persons who are or are not 10 years or do or do not have the 
ability to instruct counsel. I am trying to getsatetnesmattermenn a 
somewhat different way and I think I would still prefer to follow 
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that method. That was the proposed new section I tabled as a 
amendment yesterday about the question of representation, which 


appropriately would come up in the area of the question--I forget 
which section, 64 or thereabouts--when we come to it. I propose to 


move that the court may at any time give such directions for the 
representation of the child as the court considers proper. 


I was going to try to get at least an overt statement in the 
bill on that whole question of representation rather than leave it 
to the Judicature Act or the County Courts Act or elsewhere. That 
language may not be perfect but I'd like to choose to deal with it 
that way. I must say with great respect I have difficulty about 
that dichotomy about who is or who is not able to instruct counsel 
and then indicating that, whichever side of that fence you fell on, 
you would have counsel. With great respect, I don't think I can 
Support the amendment although I appreciate the point Mr. Spensieri 
Bemery eng co get 'at. 


' Mr. Chairman: Any other comments on the amendment? Those 
in favour of Mr. Spensieri's amendment, please raise their hands. 
Those opposed. 


Motion negatived. 


Mr. Chairman: We will go on with Mr. Renwick's amendment 
Off section 118 (1) %adding a*'definition of “Canadian® extraprovincial 
Beroutalts” 


Mr. Renwick: The reason for the amendment is simply that 
I want in subsection 1 of section 42--and there is an amendment I 
will propose at that time--to provide for the automatic recognition 
DY wane Ontario» COUrt “Or” an’ Ordér "or “a Canadians extraprovincial 
tribunal and to distinguish a Canadian extraprovincial from other 
extraprovincial tribunals, and to distinguish the conseguences of 
Chat.ew Stchink Sthesipoint 1s» clear. If it 1s not clear to the 
committee, rather than ask that it be stood down, I would say that 
es Sthe ‘context ini “which it 4s -'going Sto *be*idiscussed 'that as 
important. I am in your hands about it, whether you want to table 
this amendment, rather than stand it down until we come to section 


42, on the understanding that if I am perSuasive on my amendment to 
section 42(1), maybe you would agree to reopen this section after 


we had passed it because it would be a consequential amendment. 
S73S0=p ems 


Mr. Chairman: How does it appear to the ministry? What 
would» you 1iké= to do? Move it’ to 42 ‘reserving (tt? 


Mr. G. W. Taylor: You are going to have to open up the 
section. If that is the wish of the committee, it is better that it 
be left to that point in time so the discussion can be related. 


Mr. Renwick: I would feel better if we started closing 
these sections and then if we have to reopen, we can reopen. 


Mr. Chairman: Is it understood that this amendment of Mr. 
Renwick's then is put down to section 42, but with the proviso or 
condition that 18(1) may be reopened? 
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Mr. Renwick: With the consent of the committee. 


Mr. Chairman: They would be giving their consent at this 
point; it would be the consent at this point. 


Mr. MacQuarrie: Assuming the latter amendment carries. 
Mr. Chairman: Yes. 


Mr. Renwick: Do you want me to move the amendment now so 
that -iteisebefore us? 


Mr .w aGhainman ss iYes. usYou -ShoUld .§ ready LE Aninton Ne. per ecora, 
please. 


Mr. Renwick moves that subsection 1 of section 18 be amended 
by adding thereto the following definition: 


" (a) po Canadian. extra-provincial tribunal | .means.a) ~COURG AOL 
tribunal outside Ontario but elsewhere in Canada that has 
jurisdiction to grant to a person custody of or access to a child." 


Mr... “Renwick: Mr. ‘Chairman,-seittstis ~-the,, fourth s.one s-ineathie 
package /ithat, I acollated, this, morningepon section eho (ly), getne 
definition of separation agreement. 


Mr. Chairman: And the ministry has an amendment which I 
put before yours. 


Mr. Renwick: That is fine. 


Mr. Chairman: Mr. MacQuarrie, you have an amendment to 
section ,18(1L),4... the additionwofmassection, osectsaonal Salud) , i.woicn 
is a definition for separation agreement. 


Mr. MacQuarrie moves that subsection 18(1) of the act, as set 


Out in section 1 of the bill, be amended by adding thereto the 
following clause: 


"(d) ‘separation agreement' means an agreement that is a 
valid separation agreement under part IV of the Family Law Reform 
Actz= 


Mr. Chairman: Mr. Renwick, perhaps we will have you first 
because you had comments or a further amendment to that same topic. 


Mr. Renwick: The one I waS proposing iS a somewhat 
Simpler statement and does not have a cross-reference. I would have 
proposed that a separation agreement means an agreement in writing 
Signed by the parents providing, for Custody =ofya.the-ineidents «of 
custody of, access to and the incidents of access to the child, but 
I bow to those in authority to tell me that Mr. MacQuarrie's 
amendment accomplishes the same purpose. I would certainly be 
interested as well in Mr. Preston's comments about that. 


Mr. Chairman: Mr. Taylor first and then Mr. Preston. 


Ze 


Mr. G. W. Taylor: The amendment was composed out of the 
conversations we had yesterday with respect to the numerous 
amendments and cross-references there would be in other statutes in 
the family law area» that *pertain ‘to’ children *~‘and ‘parents’ and 
custody. Although this particular section does not meet with all 
lawyers' approval, and you might have to have more than one volume 
of the Ontario Reports on your desk at one time to review the 
matter, it is designed to ‘have a defined agreement that is 
consistent in law. 


I think the discussion yesterday dwelt upon the words 
"separation agreement," which may have more than one meaning or can 
Ravyc@raomorey  restrictivescor ma slangers §meanings  -This “gives! sthe 
Opportunity so that the area of family law will have one definition 
of separation agreement. By referring to the Family Law Reform Act, 
Wiehe lca losin (Lay ecandmpy susiIngmthissderinition, it brings in salt 
the features of the Family Law Reform Act in regard to a separation 
agreement and the formalities of executing a separation agreement 
Sso'- that» °we have now for the area’ of family law a consistent 
definition of separation agreement which we feel at this time would 
be adequate to serve the purposes of the amended bill. Even 
visiting upon us your definition, Mr. Renwick, it would then 
tightens sup that “iso° that® we™*do not have; ‘my considering “your 
GeLinition, -two definitions in® the ‘Same «course of * ditigation, but 
One feature defining separation agreement. That is the reasoning 
for putting forth the amendment at the reguest that it was not 
precisely defined in the act as presently before us. 


Mr. sPrestons® Thanks you, CiMremcharyman. 9s Wast pleasedvato 
see that Mr. MacQuarrie's amendment did not just refer to the 
separation as defined in the Family Law Reform Act because it is 
not specifically defined. To understand the effect of what a 
separation agreement is, part IV of the Family Law Reform Act, in 
section 5l, says, "'Separation agreement' means an agreement 
entered into under section 53." 


Then when you turn to section 53 it says, "A man and woman 
who cohabited and are living separate and apart may enter into an 
agreement in which they agree on their respective rights and 
Obligations, including--" and they include subsections (a) through 
(e), one of which is custody of and access to their children. 


Then you have to go to section 54, which says in its first 
subparagraph, "A domestic contract and any agreement to amend and 
rescind the domestic contract are void unless made in writing and 
signed by the persons to be bound and witnessed." What that amounts 
Goerisis thet essential elements sfore the Mactual validity» of* =the 


separation agreement. 


It is somewhat convoluted to arrive at what is valid as to 
being a domestic agreement. Then you have to look at what is a 
separation agreement vis-a-vis a domestic agreement because other 
agreements, such as marriage contracts, domestic cohabitation 
agreements, et cetera, are also domestic contracts. 


What worries me about Mr. MacQuarrie's amendment is that it 
has the words "a valid separation agreement" in it, and that 
invites guestioning the validity off the bat. Whether or not I have 
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all the statutes on my desk or not, and I always have them there 
anyway, ifisyous are «ine COUrthionsd smatter “you <bikessco shavernce 
Statute you are dealing with and you like to have the terms of 
reference in that statute so it can stand alone. 


The reason for our original submission is that we feel that 
in any legislation a bill, as far as possible, should stand alone 
and it should not have to be correlated if you can avoid it. If you 
have to go to determine what is a valid separation agreement under 
the Family Law Reform Act, there are other things under the Family 
Law Reform Act that might affect the validity. For instance, it is 
improper to bargain in a separation agreement out of the rights to 
possession of a matrimonial home under the Family Law Reform Act. 
That may affect the validity somehow of that agreement. It does not 
have anything to do with custody or access. 


Mr. G. W. Taylor: That is severable. 


Mr. Preston: That's a severable term but it depends on 
how the agreement is worded. 


3:40 p.m. 


Mrs uTucker: The definition; also# refers vonly Gto , partiakV aot 
the act. 


Mr. Preston: Which definition? 
Mr. Tucker: Mr. McQuarrie's. 


Mr. Preston: Mr. McQuarrie's recommendation, yes. That is 
a valid separation of agreement under part IV. Then what you are 
really saying is that a separation agreement may be valid for this 
bill, but it may not be valid under the Family Law Reform Act. 


Mr. Tucker: No. What we are saying is the same thing that 
you said yesterday --and you can correct me--that it is a package 
of three sections: successional reform, family law reform and 
children's law reform. 


MraniPrestonsiiRaght. 


Mr. fucker: © fhe: second :thing;? as? you Si¥saidjevissithat you 
cannot#@have’ alesimple definieion;,s ibutmyouremust “br ingm@a nesakiaatne 
mechanics under the Family Law Reform Act. 


Mr. Preston: Right. I do not disagree with that. 


Mr. Tucker: *So 1t’ ‘shouldMisatisty ®what =you" "asked for.= «ie 
applies exactly the things you mentioned under sections 52 and 53 
of the Family Law Reform Act. 


Mr. Preston: As well as 54. Can you answer me this then: 
Can you envisage an agreement that is valid under part IV of the 
Family Law Reform Act in so far as the Children's Law Reform Act is 
concerned but may not be valid under the Family Law Reform Act 
itself because of the other provisions in that bill? 


eas 


pie Sucker: Part pidoes . not. saya Vthateuirt says valid under 
Pparthivs 


Mr. Preston: I understand that. 


Mr. Tucker: Part IV sets out the requirements in the 
sections you refer to. 


Mr. J. Preston:;- 1. -suppose.jall« I» cans say is".thate« 1 would 
prefer, and I would think the bar would prefer, Simplicity over 
cross-references. In so far as Mr. Renwick's amendment Says an 
agreement in writing, if you added the words "as were in the Family 
Law Reform Act and witnessed" and you provided that it was between 
parties that are separated, because that is the nature of the 
Separation agreement, then his definition would be simpler than the 
FeLrerbalabackvand Looking at 53 and 54. 


I suppose if they get the same place, and I think that 
looking at them they do get the same place, there is not a 
distinction except that in one place you have the actual 
definition, and they are the same thing, I suppose, aren't they. 


Mr. Chairman: Thank you. Are there any other comments 
with regard to Mr. McQuarrie's amendment? 


Mr. Renwick: Whether one is more cumbersome or one isn't 
simpler was not guite my problem, although sometimes you do have to 
be cumbersome about these things. I tried to address the substance 
of what I saw to be the situation here, which is that the act will 
Suspend the right to custody and the incidents of custody of one of 
the parents until such time as there is an agreement or an order 
defining it. That is what has happened. That is what the bill says, 
as I read the bill. 


Therefore, I thought that, whatever else a separation 
agreement would have to deal with, the minimum is that which two 
parties could agree to. They may not have agreed with everything 
else. They may not have done all of the other things, but they 
Should have met certain formal requirements to put down in writing 
an agreement between the two of them with respect to entitlement to 
Custody and the incidents of custody--and I added access and 
BnecLaents. ‘of. “access .to.. In other ywords,” ri. they dealt. withs that 
field in an agreement which the two parents have signed--and I 
agree with this point that signatures should be witnessed--it 
Should be the easiest possible way for the suspension of the 
important rights of the one parent to be raised. In other words, do 
away with the statutory suspension as easily as possible. That is 


why I went this way. 


I am not knowledgeable about all of the other things that are 
reguired by a separation agreement under Mr. McQuarrie's 
definition. I was just going to that fundamental question that 
here, by statute, we are suspending the entitlement to custody and 
the incidents of custody of one of the parents. There should be an 
easy road back to re-establishing whatever the decision of the two 
parents may be. 
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I thought that it was an agreement that should be in writing 
and signed by the parents. I agree the signature should be 
witnessed, and that would necessitate an amendment to my draft, and 
that it should provide for the custody and the incidents of custody 
of the child. I have added access to and the incidents of access to 
as well. If it met those reguirements, that would raise the 
Suspension automatically. 


I am very pleased that fundamentally at least, whether or not 
we totally agree on the definition, it iS a recognition by the 
ministry that the term "Separation agreement" had to be defined. I 
think that is a big step forward. 


Mr. Chairman: Are there any other comments with regard to 
Mr. McQuarrie's amendment? All those in favour of Mr. McQuarrie's 


amendment please raise their hands? All those opposed? The motion 
carries) £our.toutwo. 


Amendment agreed to. 


ME ee tRENWLCK: “Mr.  Chareman, is, G0.8 NOt =p. ODC gem CO mnt mmiiy 
amendment because of the passage of the previous amendment. 


Mr. Chairman: Thank you. Are there any other comments 
with regard to section 18(1)? 


Section 18, as amended, agreed to. 
On section 19: 


Mr. Chairman: Mr. Renwick moves that section 19(a) be 
amended by inserting after the words "“access to" the words 
“incidents of access to." 


Mr. Renwick: The reason EO my amendment is that 
Submissions made to us suggested there should be a= similar 
reference to what comprises access so that when we deal with 
section 20(5), which defines a portion of what access means, we can 
have an understanding that that is not an exclusive definition, but 
Simply includes certain rights. 


I had thought for a while that I would have to come up with 
some other language other than "incidents of access", simply 
copying the same wording with “incidents of custody." But I was 
delighted to read in this act that the terms "incidents of access" 
1S,, hal loweda.in  secraon 2. 21)” (to save ss Tnesecourt =) CO awl ran 
application is made under section 21...(b) by order may determine 
any aspect of the incidents of the right to custody or access. 


StU. Deals 


I took it that any aspect of the incidents of the right to 
access is in the bill in that wording. Therefore I thought it was 
most helpful for us to indicate that this term “access"™ requires 
some thought and definition in each individual case to elaborate 
the incidents "which attach” to it.” As “you* know,* "=F "Will nave a 
further amendment to give some effect to that when we come to 


section 20(5). I think it is a very reasonable amendment. I cannot 
conceive that it would be deleted. 


25 


piven GT OW Tay lore] Swill againerercc: SHOP MES Shipley +n 
1t. However, aS was expressed initially, there are certain features 


of custody, now more fully defined as "incidents of custody," but 
they are not the same; although one might conclude that if you are 
modifying custody and its incidents, one might say we should have 
modification of gualities of access. However, access has 
Condveions;, “not “iticidents* 


We may be just running into semantics here, Mr. Renwick and 
colleagues, but I would not rest heavily on section 28, as you have 
done, saying that we had intended incidents of right to custody or 
access, because we have already discussed it with counsel. That 
drafting might be improved upon because it does lead one to 
conclude that the conversation goes right through and they are 


modifying eachtone sand Pit walllows you fto Scome® back to ethe ear lzer 
section saying it does. 


Mr. Renwick: Teo Sy mayegtinvernkipy, Sur; you are going 
relatively the same way. I had thought I would have to come up with 
a different term and came up with the term “attributes of" to 
distinguish whatever that fine distinction might be. But I took 
greatvsolace fromMthe tact’ sthate themearef—ul, drattsmanship® ofthe 
bill had included incidents of access in it. Rather than think that 
there: was* some terror 9in Stdrafiting, Piss felteMehat- Btrwwass” very 
perceptive in its draftsmanship of section 28(b). 


ME. eG WEY hTaylomss TPfam B nots \asFy chorough,@aMrs Renwick, as 
these gentlemen are, or as Mr. Shipley is, on the philosphy that is 
Gakanow=place’ aneethe Sifieldtiofe family*aiaw es today,” inecthat “there 
appears to be developing this term “incidents of custody" but not 
so in the definition of "incidents of access." 


To. that, fipvcan ‘only tsay that Sthe vauthoritative’ authors and 
leading professors on the subject all refer to the incidents of 
custody. Mr. Renwick, one might in your time before the court may 
have even called those conditions of custody, as you might say, 
conditions of access. However, there appears to be developing the 
feature, incidents of custody. 


Mr. Shipley and the advisers of the ministry lean toward the 
approach of the law that is at present developing in the field of 
incidents of custody but not in incidents of access. Thus, we may 
be trying to create a new area that is not already in the field of 
family law as it is developing. I might ask Mr. Shipley to explain 
that more fully, as he has studied more texts on the particular 
subject. 


Mr. Shipley: Thank you, Mr. Taylor. I am Eryinghetor start 
at the beginning, at what custody means. I think there isi=a 
consensus, and I think Mr. Taylor and the Canadian Law Association 
people mentioned it the other day, that custody does consist of a 
bundle of rights. It is made up of a number of different rights and 
some duties; the right to care and control, the right to direct, 
things we talk about in (b) and maybe a few other things; the right 
to discipline the child, the right to consent to marriage, the 
right to consent to medical treatment. That is what custody is; it 


is a bundle of rights. 


26 


We can't find anywhere a similar bundle of rights that access 
is. Tne courts seem to say, and the learned authors and textbook 
writers seem to say, that access doesn't have that same bundle of 
rights. I referred tnis morning to the law reform commission report 
I received from Saskatchewan today. It says: "Access is merely a 
right «stO< ViSites,the chaldyse which <does- [snot, conierrsupon roene 
noncustodial parent any right to care and control except to the 
extent necessary to protect him while he is with the noncustodian." 


Their own bar admission course referred to that same kind of 
tning. The parent exercising access is not entitled to alter or 
change the child's mode of life. He only has the degree of control 
necessary to ensure the wellbeing of the child while he has him 
with him. If we were more convinced that there incidents of access, 
we might be a little more willing to embody that kind of concept in 
legislation. 


The other very important point to mention at this time is 
that the reason we spoke specifically about the incidents of 
custody in this legislation is that we envisaged cases in which the 
parents were still living together and had an ongoing relationship. 
The family was working fine, except the parents had only one 
dispute, what school the child should go to, or what religion the 
child should be raised in. 


There was a dispute about one of the incidents of custody, 
not about who should have the child all the time, or that the other 
parent should be deprived of the custody of the child. They had a 
dispute about only one aspect of their mutual egual entitlement to 
custody. In that case we felt it was important to provide an 
Opportunity for them to go to court and have the court determine 
that one dispute without having to apply for an all-or-nothing 
Situation, one where you are applying for custody and the other 
then would be only entitled to access. By setting out the incidents 
of custody, by using that concept and that terminology, it provides 
the parents, in an ongoing family, the means to settle one aspect 
of the dispute. 


Mr. Renwick: Mr. Chairman, may I respond to that? I agree 
entirely with the conceptual way in which Mr. Shipley has expressed 
it. I had been looking around for a different way of dealing with 
the concept of access to indicate that it wasn't just a sterile 
word, that it had to be given some content. Therefore I had first 
wanted to use the term "attributes." It was only because of section 
28(b)2 that: i> felt st -wasi at! least’ -implicitsin#the bill stkhat tenere 
be things called “incidents “of access.” I) would like, therefore, 
with the consent of the committee, to change my amendment to what I 
had thought was necessary because of the explanation of Mr. 
Shipley. 


Mr. Chairman: Mr. Renwick moves that section 19(a) be 
amended by inserting after the words, "“access to" the words 
“attributes of access to." 


Mr. Renwick: I make this simple change in order to make 
the conceptual difference. I again refer to section 20(5), which we 
will be coming to. It gives a specific attribute /tosfthed fight, 
whatever. else it may “be,, where it states: “Phe, entitlement. co 
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access to a child includes the right to make reasonable inquiries 
and to be given information as to health, education and welfare of 
the child." So we have one attribute being included by statute for 
the word "access." I thought the substance of the submission that 
was made to us would be met by those terms. With the consent of the 


committee, I would like the motion, when voted on, to have the 
Change I have referred to. 


4 Salle 


Mr Preston: I must disagree somewhat with what Mr. 
Shipley has said. First, one member of our committee was Professor 
James G. McLeod from the University of Western Ontario. He is a 
professor of family law. He is also the editor of Reports of Family 
Law which go across Canada and summarize and deal with, to the best 
of their ability, the most up-to-date family law cases. Professor 
McLeod was in favour of this amendment relating to incidents of 
access, incidents of custody or incidents of access. 


The word “incidents" is terminology. I think it has sprung 
up. Tne definition of "custody" is only under common law. What 
custody is under common law does contain what has been interpreted 
Over the years as bundles of rights. Every time there is a dispute, 
there )iSha, newy right,sory something). thatasis -quantified., What «has 
happened when parents are in dispute and one has custody and one 
has access, they have generally gone along and said, "If you have 
custody, you have the paramount decision-making ability," and with 
every new problem there is an additional decision-making ability 
edqdedimtorsthermcustody..! ithatroaismwher eauithes jiternmuadl incidents. rasa: I 
understand it has come in. 


But if you have the term "incidents of custody," do you then 
haves themMabilitywins thiswact sof saying, iN"Herel tis Jan” incident jo£ 
eustodyenocall iti.educatzonpethatcisdgoing stop besgiveny cose he:; parent 
who is given access"? In other words, does the court say: "The wife 
has custody. The access parent, being the husband, has access plus 
eheleincidentsmofmcustody;, education,,") ors do..youy say, “lOnesofwhis 
incidents of access is the right to determine the education of the 
ehiidas? 


I think the second approach would be the best approach. I 
think "1£-you are going. to. have. a.concept that -there are,elements of 
custody or bundles or whatever that are severable in some way, 
shape or form--and the courts are making these orders today. They 
are making orders that say, "You do have custody, madam, but your 
husband has the right to determine the religion." Surely, then, the 
court-«shouldwsay; “One ofsthewimcidentsidof saccesssiny that. casenis 
the right to determine the education or religion of the child." 


Mr. G. W. Taylor: I do not want to stop you but Pie CdS 
not access. That is referred to in the custody part. Surely, you 
Cannot say access is also religious access. 


Mr. Preston: No,-his right,of,.access-- 


Mr. G. W. Taylor: That is one of the features of custody. 


Mr. Preston: Well then, do you say that the access parent 
has custody so far as the religion is concerned? 
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Mr. SG Rew: Taylor: No. 


Mr. Preston: What do you call it? 


MraerGee Wes Tay lonspledhaverinoty drawmeenough ror der siiekateiy ss 
I cannot disagree with you, but I am sure in the order it would 
State the religion of whatever party it is going to be is inserted 
in the order.. That: is .a,custodyyorder.« You would motioget sanjaccess 
being to. instruct: the childsin va particulargreiigion, 


Mr... (Preston: (winesupposessthat sas1,,ae condathow sofiucustody. 
then) iSite? 


Mr . 2G gt waRay lor te Thatiare«s anh sane ident ¥ Ormdantcond husommor 
custody. 


Mr. Preston: Then you have the conditions of access as 
well. Call them conditions or call them incidents, it means what 
are the limitations or expansions on the access rights. The access 
rights might be limited as to time, as to weekends, as to place, as 
to -supervision.?® Lado not ticarensrf wyoulically them nicondutiions tmior 
"incidents." That is what the court can order. It is semantics to 
Say it is a difference between conditions or incidents. They are 
all particular rights that party has by virtue of that order. 


Therefore, I do not understand that this is creating any new 
body of rights or laws. It is just saying to the judges, "When you 
are dealing with access, you have ae possibility of making 
limitations or expansions to access or limitations or expansions to 
custody," and I cannot understand how you can have one term without 
having the other. 


Mr... MacQuarrnies (Whensiyou, boil. it €ad] edown7z thoughye isvimot 
access really an incident of the custody order. 


Mrom «Preston: «No, smostudrdetinaitely-enotss Liptvouesbaveamtewo 
parents and you want to tell one he is just something less than the 
other parent);rsthat he: issjustoanjancident of thatospartysisecustody 
rights, the thrust of the whole thing is-- 


Mr.o..MacQuarriess Theserightoweth accesses told thelichitid, wthe 
right to have this-- 


Mro. Preston :S¢It?s usMagiconol lary yeriognts ) Comscustodyes sitmtone 
has custody, the other in common law has the right to access. It is 
a corollary rather than an ®incident< (There dcila body of dawe@that 
says you have access rights in common law. And it should be--one of 
the biggest problems you have ina family law dispute relating to 
custody is that the parent does not want to give up the input. 


He may recognize that, because he works all day and the wife 
is at home, she is better able to put up the day-to-day care, but 
he SayS,;21 don}teawantstor.gqive up my input) into raising the child... 
If you can recognize that access is less than a_ second-class 
Situation by saying, "Yes, the court can order some assistance, 
some input," then you are going to move’ in) a’direction. of having 
fewer custody disputes per se. 
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Custody now under common law has all of these other things 
attached to it and, if you are merely ordered access, then you are 
really second class in so far as your child is concerned because 
you have no rights of input unless the court specifies them. What 
We Praceses caliyerdoing Sis) enviting! the Kcolrtistom@takemithat Yinto 
consideration. 


MiB G.aw Taylor: OeWeb stills shave “difficulty? iwithm these 
words and the features. I go the way Mr. MacQuarrie was leading. 
You have, as I mentioned, a custody order. In there it sets out the 
incidents of custody or the conditions, terms, features, whatever 
words you want to use for this bundle of rights as custody. There 
is also coming up in this legislation to take care of some of those 
features--I will use the generic or general term--"joint custody," 
so that we know both parents have some features of custody. 


Mr. Preston: You have very carefully avoided saying 
"joint custody" and I agree rightfully so. 


Mit< G. Ww. Taylor: I recognize. ithata” butve’therer@ are 
situations’ *’"So those’ vare’ still then? “in “your order incidents : of 
custody whereas the access, as the law is developing, really does 
not have those incidents. It has access to be with that child. 


Mr. Preston: It has conditions. What is the difference? 


My aheG at Wie Tay lorty hd fgapyoums aveqagoinge. toi;isay uy faceess; ? 


eLrepera pt; hasijsomeM conditions or-;rqglobalynconditions.©“Usually, .2n 
most custody orders it says "access" and it defines a date, a time, 
a place and maybe supervision, maybe just reasonable, whatever the 
term. 


There’? usiPthiserivelay oficaccessimithere cwhiche really= has 
conditions) foriiqualifications! sbutvethat eisoiso rast compared: scorathe 
developing law now and the incidents of custody which are becoming 
greater or in the word of qualifications of incidents of custody. A 
while back it was just "custody or the conditions of custody" 
although now, as I mentioned, there seems to be this body of law 
developing using the word "incidents." 


Mr. Preston: Because the court has not said the magic 
word "incident" so far as access iS concerned, that does not mean 
that it has not worded it in a different way. What is section 20(5) 
jtesic tis Bnotiicreating! cant wacidenteiofetaccess2y The =rightjotosithe 
Pictonmiataon, seis tethat’ not sanve incidentt@ot eraccess?oeAre’s youlrmot 
creating itvyourself in) the bill? 


Mr. VG. aWeewlayeors You play with words too. On these, one 
might have said had they inserted in the purposes section, 
‘incidents of custody,‘ ‘entitlement to access,' and to 
"guardianship' and continued on, then you have in the next section, 
subsection 5, the entitlement to access." 


That is my view on drafting compared to the drafters here and 
compared to yours and compared to somebody else. The entitlement to 
access has been expanded upon so that those might be knowledgeable, 
when you come to subsection 5 of section 20, Say, "Access also 
includes this, so don't you people forget to provide that 
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information to somebody who has access." That is expanding on some 
of the features of access as compared to time, date, place, 
Supervision. We have gone that far. 


Mr. Preston: If I may make one last comment, bearing in 
mind this bill is, so far as custody and access is concerned, quite 
radical. The most you have had now is the Infants Act or the Family 
Law Reform Act that go nowhere so far as defining and governing the 
court as to what they can order for custody and access. There has 
never been anything approaching the best-interest test other than 
the common law. 


The tendency of the court, as we view it, as has happened in 
the Family Law Reform Act, is to say: "Forget the common law. You 
now have a statute. You must deal with the statute." Will the 
courts therefore be hesitant to do what they are already doing now 
and breaking off part of the custodial rights and the common law, 
and giving them to the access parent because of the way this act is 
dealt with? I do not know. 


4°: LOW. 


Mr. SRenwicks =) Sambtonly o'sayang Sthisiafromeamymown Spoint Gor 
view, not from the point of view as a person, as my friend is, who 
is practising in the field all of the time. Conceptually, I can 
make a distinction between the two words "custody" and "access" 
where the words “incidents of custody" are not necessarily the 
appropriate way to describe incidents of access. I think about it 
in these terms, that custody is in a sense a container which has 
certain incidents which you can analyse. 


Access means something moving, access to the ability to 
reach, an opening to, and the court has to define the terms and 
conditions#o£f that “access Junderiiwhichs ree shaldysbertdonerr sAsmiir’. 
Preston has obviously pointed out, whether it existed in common law 
Or waS in the process of development as part of the common law, we 
are in section 20(5) adding access to information as part of the 
attributes, as I want to use the term, of access. 


I would have no difficulty with incidents of access in the 
long run. As I say, it is easier for me to think of the two matters 
separately. However, I do not suggest for one moment that access is 
some tag-on aspect of custody. What we are doing is breaking--when 
the court is required, the common law would be reguired to break a 
joint custody arrangement. By awarding custody to one, they 
automatically created another right. One can argue that right, of 
course, was inherent in the custody part of it. 


In a sense you have chopped out part of the joint custodial 
arrangement and given an aspect of it such as access a special 
status, 2but thastsbrubhe very scleéarly tidicates Sthatgitega somo. a 
tag-on, it is a right and it has an egual status because the words 
"entitlement to access" and "entitlement to custody" say you have 
to have a content for those two terms. The access part, in my 
words, seems to be easier if I think of it in terms of what are the 
conditions of access rather than what are the incidents of access, 
but I°do not think eit’ matters® in®°the Tong run! 
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I do think it is incumbent upon us to indicate that access is 
a concept which we are leaving to the court to give content to. We 
must not in this bill indicate that it has some shrivelled nature 
to it where the court is inhibited in any way. There may be very 
Special situations of every conceivable kind that can come up where 
the terms and conditions of access are going to have to be defined, 
refined and given meaning to make it fit what we are all talking 
about, that is, the best interests of the child. I think that would 
be extremely important. 


ROmvexample, itemightiibesquite consistent’ tol/isay thatyiiifi va 
Child had a musical talent which the father also had, the extent 
and degree of the access would be a lot greater if it was designed 
Pommeet. the need of the ‘child to develop that ‘particular talent 


that he be with the parent in situations where normally it would 
not apply. 


My only concern would be to make certain that we negate the 
traditional view that somehow or other access has this minor 
negative, shrivelled content at all, that it can never expand to 
the full extent of custody. Of course it can because custody is 
inherent in it and under section 20(2) we will have the major 
ingredients of that relationship with the child there, but I think 
we have to do something with section 19, whatever the words are. 


Our purpose is to allow the courts full ambit to develop the 
access appropriate to the interests of a child. I think one step 
has been taken in section 20(5). I am hopeful that perhaps if we 
can agree to the language of section 19, we can make a change with 
nespects iLOnnsection 120)(5)siedthat: wase themesntention tof ja- further 
amendment I waS going to give. Whatever the words, whether 
"incidents of," “attributes of," "terms and conditions with respect 
to," whatever the terms, let us put something in to indicate that 
the court has a capacity to give content to the meaning of that 
particular word. 


Mr. Chairman: Are there comments regarding Mr. Renwick's 
amendment to section 19? 


All those in favour of Mr. Renwick's amendment will please 
raise their hands. All those opposed, please raise their hands. 


Motion negatived. 


Mr... 2:Chairman: acYou *'cankt. “win. «them, .alils?. Since) wes nhavesia 
minor victory here, shall we deal with section 19(a) to (d) in the 
draft bill? Are there any other comments with regard to section 
19(a) to (d) inclusive? 


Section 19(a) to (d) agreed to. 


Mr. sspensieri: »\Mn. Chairman Vaiwouldm Dike: sho.gadintroduce 
this amendment, notwithstanding the ill-fated older child 
provision. With the committee's permission, I would like to delete 
"older child" and still introduce the amendment. 
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Mr. Chairman: Mr. Spensieri moves that section 19 be 
amended by adding the following paragraph: 


"(e)). Toscconfer, certain Ssubstantive andseprocedunmal xights 
under this part upon a child as hereinbefore defined." 


Mr. Spensieri: The reason for wishing tofhagada this 
amendment is that it seems to me that if we are dealing with a 
section that is essentially a preamble section or a section that 
sets out the stated objectives or purposes of the act, some 
reference ought to be made for the guidance of the court to what 
the legislator's intent is with respect to what I have called the 
substantive and procedural rights. 


Since we have shied away from making the child a party, we 
have shied away from making the older child a party and we have 
Shied away from wishing to give the right to counsel, it seems to 
me the very least we can do for the guidance of the court is to say 
that on the balance of probabilities they ought always to rule in 
favour of having the child present. One way we can make this happen 
is by adding in the preamble section this very clear objective. For 
that reason, aS innocuous as this amendment may be and while it may 
appear to be purely pious and wishful thinking, I think it would be 
beneficial if it were to be in there so courts could look at it and 
act accordingly. 


Mr. Chairman: Any comments on Mr. Spensieri's amendment? 
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Mr. MacQuarrie: I thought Mr. Spensieri put it very well, 
Mr. Chairman. To a large extent it is pious and wishful thinking. I 
just want to know where in the bill we have procedural rights 
conferred upon the child. We have certain oneS upon married 
children, but they seem to be the ones who have the right to take 
action in their own names and on their own behalf. I am not exactly 
Sure what iS meant by substantive rights, but certainly the whole 
direction of the statute is to protect children and to make sure 
their best interests are attended to in certain respects. I just 
don't know what this adds to the main purposes of this part of the 
Statute as already outlined in the section. Could the ministry 
comment on that? 


Mr. G. W. Taylors, Thes-ministry, ,waSescommenting eons, Other 
matters. It is felt, with the purpose of the section as it 
presently is and the different features of the entire act, it does 
provide certain benefits for the child that are substantive. The 
procedures are there and they are substantive. As Mr. Spensieri 
said about his motion, even though excluding "an older child," it 
is innocuous and superfluous, and the ministry is of the same 
conclusion. We think the bill adequately performs without the 
amendment as put forward by Mr. Spensieri. 


Mr. Renwick: Mr. Chairman, much as I like the amendment, 
I don't think it is consistent with the reality we are faced with. 
We are faced with the proposition that even if we would like to 
have the child as party to the proceedings and thus provide some 
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Substantive and procedural rights for the child, the ministry has 
clearly indicated that is totally unacceptable to it at this. time. 
Much as I would like to think that concept through and to propose 
it, I have decided we will not propose that. 


What we will try to do is to make a minor advance on the 
question. ofthe representation, of the .child;, so minor in fact that 
the ministry could not possibly not accept it, but perhaps in due 
reflection of time it would have a content to it that would allow 
us perhaps ata later date to move into a clearer definition of the 
rights. So I would rather sacrifice the intent of Mr. Spensieri's 
amendment because of itsS propitiatory nature and try to win the 
other wbattle- about representations tor ptheschildi- later” on. in sthe 
Dre: 


Mr. Chairman: Are there any other comments with regard to 
Mr. Spensieri's amendment? Those in favour of Mr. Spensieri's 
amendment please raise their hands. All those opposed please raise 
their hands. 


Motion negatived. 


Mr. Mitchell: I see there are some four or five proposed 
amendments to section 20 that will have to be discussed and they 
all appear to be interlinked, so I think perhaps this would be a 
good time to adjourn. 


Mr. Chairman: Yes. 
Are there any more comments with regard to section 19? 
Section 19 agreed to. 


Mr. Chairman: Shall we adjourn to reconvene? Yes, Mr. 
Renwick. 


Mr. Renwick: What are your intentions now? 


Mr. Chairman: The chair has no intentions. What are the 
intentions of the committee with regard to this bill? 


Mr. Renwick: I am guite literally surprised. I thought we 
would have been either substantially through the bill or would have 
completed it today. I am wondering what your intentions are 
tomorrow with respect to the out-of-town members of the committee, 
and then your intentions after that. Because if it is our intention 
to adjourn at noon or 12:30 tomorrow, I think we are going to have 
one hell of a time going through the rest of the bill, and I would 
like to get through it. 


Mr. Chairman: We have no authority to reconvene and to 
carry this longer than tomorrow night at 4:30. The House gave us 
authority to meet last week and this week to deal with two bills, 
125 and 6, and the authority of this committee then expires. 


Mr. Eaton: (inaudible) except when they extend that. 
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Mreasecharrman:- On; it ves ea "ecerealtniiy «> GUL = ecient re ty) CC mre ia 
expires unless someone does not recognize the clock or the day of 
the calendar. 


Mr. Mitchell: Or the three party leaders agree that-- 


Mr. Chairman: Yes, which would be very unlikely since the 
House iS not in session. If you note the wording of Mr. Wells' 
motion to the House, it gave special continuance from the last 
session to this session. 


Mr. Renwick: It--did (not spell” ovt the “days we” “were co 
Sit. "THe Order or —tine- HOUSe ata ts. 


Mr. Chairman: Yes. 


Mr. Renwick: Did! “the order** ofthe "House ‘spewh out *-cne 
days we were to sit? 


Mr. Chairman: I believe so. 

Mr. Renwick: No. It did™not. 

Interjections. 

Mr. Renwick: (inaudible) agreement of the House leaders. 
Mr.a Chairman: I did check it .earlter, 


Mr. Laughren: May I make a suggestion that the committee 
meet tomorrow morning, and in the interim, the chairman, first 
thing in the morning even, contact the House leaders, who will be 
easier to get hold of then, I suspect--there are all sorts of 
reasons from the leaders--and see if there are any objections. I 
find it very hard to believe the House gave specific dates for 
Sitting. I believe the dates were determined by the House leaders 
in agreement, and they have always said the committees determine 
their own schedules. 


Mr. Renwick: I happen to have the motion here: "That the 
Eollowing standing committees be continued and authorized to sit 
during the interval between the first and second sessions of the 
thirty-second parliament, with authority to consider business as 
follows: standing committee on the administration of justice, to 
consider Bill o6.. .and "Bill- 125..@ande that eBrile 6 and WOirrewu2> 
remain committed during the interval and, upon commencement of the 
second session, be deemed to have been introduced," et cetera. 


Therefore, I think the times were simply by agreement with 
the House leaders. But my problem is I do not want to expand the 
time. I would like to get the work done. 


Mr. —Mitchell:~ Speaking " for = myself; @°Mrs == Renwick, “as ¥*an 
out-of-town member, we had the leeway given to uS on Monday 
Sittings, so I am quite prepared to sit tomorrow if we feel we are 
apie co Lins to. 
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Mr. Laughren: i, ram f onlyie one -member,”’ ybut waby -have-* “great 
difficulty sitting beyond noon tomorrow. 


Me Micchel ls youetare’@in® a-Sdirtricubt =position of Scatehing 
eet PPohett 


Mr. Eaton: There is no sense in coming in for a half day 
andenoteven finishing wet then: 


Mr. MacQuarrie: Would it be possible to “sit “until noon 
tomorrow, then Monday afternoon? Or do you have all day tied up? 


Mr. Chairman: There may be members who have’ scheduled 
their weeks rather than their afternoons or days and who may have a 
lot more difficulty next week than they do with tomorrow afternoon. 


Interjections. 
Mr. Laughren: Why don't we decide that tomorrow morning? 


Mr. Chairman: Whate.do“, vous wwishethe schai rs to.do sow far as 
the House leaders are concerned? 


Mrs Laughrens™ Leave them out of 1€. 
Mrset Mitchells eeethinkw it aAMriweRehwicky has’ eftead~ the: ‘motion 
correctly, it says the interval between sittings, and as a result 


it is within the control of this committee to decide. 


Mr. Eaton: How much time have we got in committee? If we 
can't finish it in a half day, can we finish it in one whole day? 


Mes sChairmanem@ihat is entirely up to the committee. You 
can finish it in five minutes if you are-- 


Mr. Baton: No. I am talking about a reasonable basis. 


Mr. Mitchell: If someone is prepared to put ae further 
motion through or something, that is fine. 


4:30 p.m. 


Mr. Renwick: May I suggest, Mr. Chairman, at least for 
consideration, since most of usS are in town in any event, that we 


start at 9:30 tomorrow, that we go until one o'clock-- 
Interjection. 
Mr. Renwick: Oh, sorry--12:30? 
Mr. Hennessy: Twelve o'clock. 
Mr. Renwick: All right. 


Mr. Chairman: Do we have any problem with that? 
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where we are--we will do our very best--we will adjourn then to 
come back at the call of the chair for one further day whenever he 
CanvYsSpot "rc. 


Clerk of the Committee: IS anyone on a committee next 
week? That is the one thing. I have not got the schedules here. 


Mrs GOrGOn: I am scheduled for a committee. 


Mr. Hennessy: Tuesday. 


Clerk of the Committee: You are on another committee next 
Tuesday. 


Mr. Hennessy: Tuesday. I'm sitting Tuesday. 


Clerk of the Committee: I see. My own committee does not 
(inaudible) -- 


Mr. Renwick: What about next Monday? 


Mr. Eaton: There is only one committee sitting next week 
and that is public accounts. 


Mr. Chairman: We can come back Wednesday and Thursday-- 


Mr. Eaton: So next week iS not a bad week if we could get 
Leet. 


Clerk of the Committee: No. Is that all right--sometime 
next week? 


Mr. Chairman: Is Monday all right? 


Mr’. Gen iW.) Taylors eae Swouldr’ 7ustigi Pke| CO Aropeeatmonpsie rs 
On you people. I do not know where the Attorney General is next 
week. I Know where I am committed for come Monday, and it is not 
here. 


Mr. Renwick: You will be actually away on Monday? 

Mr. G. W. Taylor: Indeed I will be. 

Mr. Hennessy: Jim, take his place (inaudible). Why not? 

MrngiGon Wae Taylor: , The  —program ewastmwsetotuppimasmayou are 
probably aware, with knowledge of these dates, knowledge that one 


chairman would be away, ministers and committee members, and staff 
for those committees. So it was all tied in together when the dates 


were set. 


Mr. Laughren: We will find that out by tomorrow morning. 


Mr. G. W. Taylor: Although they are not firm, that is the 
procedure of the planning. 


ou 


Mr. Mitchell: On the basis of Mr. Renwick's suggestion, I 
amegGuite prepared to ‘begin’ here at 9:30-tomorrow. I think the 
balance of how the committee deals with this solely rests with your 
trying to resolve whether the PA is available or who is available 
to continue with it. What are the conflicts for next week? I don't 
Coeowewe warerredlly,; eat. this; point, in a position £o: say. I don’t 
have my schedule in front of me. I left my calendar back at the 
office to have it brought up to date. On Monday and Tuesday I know 
I am fine, but that may not be the case other days. 


Mr. Chairman: It is a consensus we will meet-- 


Mrew Piche:) Mr. (Chairman, Ty understand we are ‘going to 
meet crom 9:30 till 12 tomorrow. 


Mr. Chairman: Yes. 


Mr. Piché: When we resume, if we are not finished, can we 
come back when the Legislature resumes and finish our work at that 
time? Why do we have to finish next week or the week after? 


Mr. Mitchell: It says during the interval in the motion. 


Mr. Piché: Yes, but we still could come back maybe a day 
before the Legislature and finish. Why go through all this effort 
and the problem it creates when we can come back a day or two 
before the Legislature resumes and finish it to be in time to 
present it to the House? 


Mr. Hennessy: We have plenty of time. 


Mr. Piché: We should be almost finished by 12 o'clock 
tomorrow, I would think. 


Mr. Chairman: Let: us do what we can. I will attend the 
House leader's office directly when I leave here. Let us reconvene 
at 9:30 tomorrow morning and let us move with dispatch till 12 
o'clock in such a way that all the discussion becomes academic. 


Tne committee adjourned at 4:33 p.m. 
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LESISLATURE OF ONTARIO 


STANDING COMMITTEE ON ADMINISTRATION OF JUSTICE 


Friday, January 15, 1982 


The committee met at 9:44 a.m. in committee room NO .at. 


CHILDREN'S LAW REFORM AMENDMENT ACT 
(continued) 


Resuming the adjourned consideration of Bill L25)  SArenece to 
amend the Children's Law Reform Act. 


Mr. Chairman: We have a quorum. We have Miss Kiteley with 
us from the Canadian Bar Association, who is helping out Mr. 
Peeceon= Mande Mr. = Davis swhorewere = here through the earlier 
proceedings, and Mrs. Lackovic is with us this morning. 


Yesterday we carried section 19 and stopped on section 20, 
custody and access, in which there are four amendments. 


Mr. Renwick: Your voice is booming this morning. 


Mr. Chairman: Is that right? Probably I start off with 
lots of enthusiasm and it gradually gets less as the day goes by. 


On section 20: 


Mr. MacQuarrie: PiVetiestrecaryvecorrectuly-s there = (were. eno 
amendments relating to section 20(1). 


Mr. Chairman: Shai subsections Sp icarryrl Carried.’ “Mrs 
MacQuarrie wants small victories. 


Mr. MacQuarries: An inch at a time is something. We start 
with small steps. 


Mr. Chadrmansom On subsectionime2, ibelveves Mr. Renwickitic 
amendment is first. 


Mr. Renwick: Mr. Spensieri has an amendment as well which 
is to the same affect as mine. I defer to Mr. Spensieri. 


Mr. Spensieri: I am really gratified that Mr. Renwick 
would defer. 


Mroae Chairmans. Mr. Spensieri, moves»ethat» section. 202) be 
deleted and the following substituted therefor: 


tam person sentpeledwto acustody sof 7a ichilds;hassthewerights, and 
responsibilities of a parent in respect of the person of the child, 
which rights and responsibilities must be exercised in the best 
interests of the child and include: 


"(a) the care and control of the child; 
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"(b) the education, moral training, religious training and 
Cultural upbringing of therchiia.. 


Mr. Spensieri: Essentially, the reason for rewording this 
section is twofold. First, we felt that the general statement that 
the custody must be exercised in the best interests of the child, 
as drafted, was made in the form of an appendage or afterthought, 
and we felt it ought to be a prevailing and overriding theme in the 
body of the section. 


The second reason for introducing the amendment is that we 
felt the matter. sof “cultural “gpbringing (of sthew cirld = sould ce 
specifically flagged out for the consideration of the court as one 
of the items requiring consideration in matters of custody. I am 
thinking specifically of the interests of native people, as was 
mentioned by the family law group of the Canadian Bar Association. 


More important, and more to the point in a metropolitan 
context, is the question of inter-ethnic or mixed marriages where 
one parent may wish to provide that the cultural upbringing of the 
child include language education in the language which is normally 
spoken in the home, orientation in the particular culture and 
milieu of that child, and knowledge of the history, traditions and 
backgrounds of the country of origin. 


For that reason, it would appear that the courts ought to 
address themselves specifically to the question of the culture of 
that child, and in what cultural background he is likely to operate 
in adult life, so that in certain instances preference might be 
given to a custodial parent who has definite and well-defined plans 
for the child, in terms of preservation of cultural background. 


While I realize that the courts look at the various aspects 
of custody--the various bundles of rights that we talked about--it 
seems to me that if we flag out education, and if we flag out moral 
training, and if we give special emphasis to religious training, we 
have to, aS a necessary corollary, give some highlighting to 
cultural upbringing. 


Those are the reasons for my amendment, and I would hope that 
members would support the intent, if the not the specific language, 
which some may have a better wording for. 


Mr. Mitchell: Might I ask the drafters or the ministry 
people why the theme of cultural training, or whatever you want to 
calli-it;. was noteincluded*inetthe ibidiein Buseli cet scanJionty. do uby 
what I read in the newspapers, but seeing the situations that have 
developed over cases of adoption and so on, particularly in recent 
years, it strikes me that if we are dealing with children and their 
upbringing, whether it be an adoption or strictly custodian or 
guardianship, whatever we are calling it, that should be a theme 
that is in here. 


Mr. Chairman: Thank you, Mr. Mitchell. There appear to be 
three amendments engrossed in one--three slightly different topics. 
The. first vss the ‘addition of ) the {words “siwnilch snidgit omrang 
responsibilities in the best interests of the child," et cetera. 
The next one is putting commas in "moral training," repeating the 
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word "training" with commas. The third issue is the addition of 
eculcural “upbringing?” 


9:50 a.m. 


Mie. SS pensileri etek aegubankes youl® Bor wspointingetatssrouteeiMne 
Chairman. The present section seems to indicate that religious 
training and moral training may be synonymous. We simply wanted to 
point out’ that the moral training! is one’ aspect;fand while moral 
training may enter into religious training, I think it deserves a 
separate comma. 


Mr. Chairman: Taking those three separately, could the 
parliamentary assistant indicate which of the three, if any, we can 
isolate first and that you might find acceptable? I am attempting 
to isolate the issues, or the least controversial, so that we can 
then discuss the most controversial issues. That is what they 
taught us in law school; isolate the issues first. That gets you 50 
per cent of the marks, as I remember. 


Mow Gs Weedlaylor<eMressChairman, swhenwyoulstookmat,; »section 
20(2) in its entirety, it is a basic philosophy that when you are 
looking towards custody you are making those decisions with the 
best interests of the child. As we have gone through from day to 
day here, it is only natural that each one of us wants to put the 
wording in a different form and a different variety. The principle 
is there. Section 20(2)(b), the features of education, moral and 
religious training have been, in the decided cases, those items 
that historically have been decided upon, that we will look at 
those when we are asking judges to make decisions in regard to 
custody. Education is a very broad category and I would submit 
would include all those items that Mr. Spensieri has mentioned. 


We would consider the education part of it to include all of 
those items of culture, language and other features of education in 
the broad category, because the list is not intended to be an 
exclusive list and one can continue on with many additions as we 
meet society's requirements and what lawyers may say, "Could you 
put that in there so we know that the judge can draw his attention 
vorthates 


However, the drafters felt, moving ahead to section 24(2) (e), 
that when you are determining the best interests of the child "the 
cour tltshaldaeconsideriealils the ‘tcitrcumstancess-<and’ pathen Syouyago 
down--"any plans proposed for the care and upbringing of the 
child," and that again was considered in a global aspect to get any 
other items that might not be set out in particularity in section 
20(2) (b) where you have those three main items, education, moral 
and religious training inserted. 


That is the background on that and why at this point there is 
a reluctance to insert any further items other than those three 
major headings of "education," "moral" and "religious" training, 
not to have anything to do with the restriction of the use of 
culture. It is felt that culture is part of that education and 
Soulastbes!picked! sup? fini tthe “later )-generad section as well, where 


plans are submitted. 


Tt: \waserthés . intentiongiet etter drattersoithatem moral band 
"religious"... should -beheseparaté; “moral” iSomnetiyerncliuded i iin 
"religious." As you mentioned, Mr. Chairman, that is the one we 
could allow for some correction on if the legislative drafter so 
thinks. It's a matter of interpretation at some later time, but it 
is the intention that those are two separate items to look at, 
"moral" and “religious," and they are not grouped. 


I might) ‘add@-thats Mra Shipley:imay Want to? commentuconimthe 
history of this section and how it was developed. 


Mr’. “Shipley: Withoe respect intongthe: qhestionls ofuewhether 
moral and religious training are deemed to be separate aspects of 
the rights of custody, I would point out that this was a question 
that was much discussed before the standing committee last time. It 
was accepted that moral and religious training were different 
aspects, and this was the draft that resulted to reflect that. The 
draft was clearly prepared to reflect the request of the last 
committee that "moral" and "religious" be different. 


Mr. Elston: I wonder in the same vein, then, if you have 
sort of carried on from the suggestions of the last committee, if 
you would care to return to some of the suggestions of the former 
committee on other sections. You have sort of switched grounds and 
you have taken up what you think, I suppose, is of help in this 
particular section. I don't know that we should accept part of what 
the committee decided beforehand as gospel and then incorporate it 
in a new piece of legislation, because you have changed the drift 
of some of the sections here when you compare it to the (inaudible) 
that came out of committee. 


I want to say again, and I guess I've said it a couple of 
times, that I think if we want to express our intention further 
then let's do it clearly, and I think Mr. Spensieri's amendment 
tells us very clearly that moral training and religious training 
are separate items. 


I also want to say that we seem to fly all over the place 
when we come to meet arguments about specificity. At one point or 
another we want to be specific by tagging moral and religious 
training, but we don't want to put in culture because you think 
it's included in education. If we're really thinking seriously that 
education is that broad an item then I think we might very well 
just put down "is responsible for the education of the child" or 
"education and upbringing" and leave it very, very general in those 
terms. But by putting in moral and religious I think you restrict 
the technical meaning of education to something that would indicate 
formal education in the sense of the three Rs, if you wish, or 
whatever is picked up now in the education system. 


I really do think that, when we are addressing the judge's 
attention and the solicitor's attention to the fact that any plans 
they may propose for the care and upbringing of a child before a 
court ought to include some dealing with the question of moral and 
religious training, we should also deal with the much broader and, 
I think, equally important question of the cultural rearing of the 
child, because that is a very important aspect and I think we ought 
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to earmark it for some specific study by the people who use this 
statute. 


. Again, I think Mr. Spensieri's amendment is very worthy of 
consideration and very worthy of passage and introduction into this 
piece of legislation. I just think it's much clearer. I have read 
the existing section 20(2). To be quite honest, it reads sort of 
roughly, and I think that moving “in the best interests of the 
child" into the preamble before paragraphs (a) and (b) makes it 
very clear what is to be expected of the individual. Now, it may be 
a matter of taste for drafting, but I think the section reads much 
bertern;mand) Ierdo ethink wezought’ to include the: cultural upbringing 
of the child as a specific area for concern along with those other 
three areas and then let section 24(2) and the paragraphs 
throughout deal with more general matters so they can fill in the 
details after that. 


LO? ‘asm. 


Miss  Kiteley: I was just noting that Mr. Spensieri's 
amendment leaves out a couple of words, and I wonder whether it was 
intended that way. The section as it reads now says "the right to 
direct the education," and you have simply left in "rights and 
responsibilities include." "Direction" is a fairly significant word 
because it means that they have a controlling (inaudible). I wonder 
whether it has been watered down somewhat by leaving out the words 
"to direct" and whether that was intended. 


Mr. Spensieri: The omission was simply intended to make 
the entire subsection much more harmonious in its flow. I had no 
desire to water down the concept of directing education, and if I 
did I regret its consequences. I understood the term "education," 
as Mr. Elston does, as being formal education such as would be 
imparted in our schools. And of course, as parents, unless you are 
going to be engaged in private tutoring or private schooling or 
some kind of schooling outside our public or separate school system 
I don't really think most custodial parents have any real directing 
ability over the curriculum to which their children are exposed, 
except when they exercise their vote every four years or whatever. 
But it seems to me that those words were really quite meaningless 
unless you get into special education programs or _ self-paid 
education programs such as exist. 


Missa Kiteley:as But. pdoesy) not: ~;directy apply to. each eof 
those;/words:) education, moral, religious, and cultural? .So it 
doesn't apply just to education? If it applied only to education I 
could see that, but the direction of one's cultural training is 
what you are after, is it not? 


Mune Spensieri: aives.(eit, iagree oqwithigtyou etheatie it) could 
possibly be interpreted as watering down the rights of the 


custodial parent, but that*scertainly was notwthe intent. 


MroaenG. uWe Taylor: = Mrs. Spensteni,;yudoes , the difficuity 
arise--and this has been suggested for some of the philosophical 
background reasoning for not putting an all-inclusive list in (b) 
and leaving them in what I have described as their general headings 
of education, moral and religious training, those larger groupings 


6 


and cultural and some of these other items. Maybe it's physical 
education: maybe. it"s physical) activity: it might] "be smusicat 
training. There could be many items under education. 


It's considered by draftsmen and some of the jurists and 
people in this area that when you start flagging all those items 
specifically it then creates an opportunity to contest each and 
every one of those flagged items, and they become a contentious 
issue--sometimes a major contentious issue--in a piece of 
Litigation ; particularly ain 7 thrsottype stomd.controVsendiscustody: 
whereas by allowing it to be under the section in 24 where somebody 
poses a plan that the court can look at and assess without its 
becoming a major issue--and the more you specify them the more 
those can become major issues. 


I recognize that in some cultures, I am sure, that may be the 
Major argument or contentious issue, but it's felt that if you flag 
it the court then feels it must pay heed to it because they have 
suggested it's a major item to look at--"they" being the 
legislators--and, therefore, you get a full-scale, elaborate, long, 
bitter or contested argument about that particular item. 


The reason it hasn't been in and approached this time is that 
it hadn't been considered previously, and these were the three 
major headings, other than when Mr. Preston raised it the other day 
as being a thought that might be included. It wasn't included 
previously because it wasn't considered, and secondly, education 
has been the broad general category and these have been the major 
categories in the previous groupings of contested actions, and 
those are felt to be the major ones of discussion in a child 
custody. 


Mr. Spensieri: If I could respond very briefly, Mr. 
Chairman, the problem I see is that you have basically two 
approaches. First, you can adopt what Mr. Elston has pointed out as 
a generic approach. You simply say that a parent has to be 
responsible for, you could say, the education, the welfare, the 
upbringing. You could use a generic approach and leave custodial 
parents and courts to devise specific aspects of that approach. 


The minute you begin to give examples of what a custodial 
parent must address himself to by starting to introduce education 
in its restricted sense, moral training in its restrictive sense 
and religious training, then you automatically, in my experience, 
trigger in the court an intention on the part of the Legislature to 
have the court look at those specific areas. By doing so you give 
those specific areas some kind of pre-eminence in the mind of the 
court. And it seems to me that if you are going to give pre- 
eminence to religious training, then, without belabouring this 
point of cultural upbringing, you must also give pre-eminence to 
cultural upbringing. 


In my experience in practice and from talking to other 
colleagues, you often get situations where, say, you have a 
parent--a father, for the sake of argument--who has been raised in 
Or still operates in a cultural context, and a mother who may be of 
a “different “culture? “or “*CanadYan = "born Mor’ sot GSanotherteorigin 
altogether. If there's a marriage breakup the court may attempt to 
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balance the rights of those two parents, and if they are balanced 
it will then look at what this custodial Parent proposes in terms 
of the cultural heritage of this child. It may Swing the decision 
of the judge in favour of a parent who has more definite and more 
consistent plans for the cultural continuity of that child. 


That is why I see it as very critical, because it's becoming 
more and more of a problem, especially in the communities in which 
I operate, where there is a marriage breakup and the custodial 
parent chooses to take a child entirely away from a cultural 
context in which he has been operating up to the point of the 
Marriage breakup. 


tt seems to ome that by sadding» this slight . amendment, by 
having cultural upbringing made a specific head of consideration, 
you re-establish some balance in favour of cultural continuity and 
preservation of that heritage in that child, especially, as I said, 
in the communities in which I have personal knowledge. That's why 
I'm very insistent--and I don't wish to belabour this point--but I 
think it ought to be made a specific heading. 


Mr wOorChairman?: OThank#iyou,omeMrselSpensierizewDid | yous’ wish to 
add anything to what Miss Kiteley said about the words having been 
deleted? Did you want those added back in? 


Mr. Spensieri: I don't think it hurts my amendment. If we 
gos backs and»ancludeo"thesright wto scare"! andi "the! rights tordirect™ 
it does not in any way negate the amendment. So I think we can go 
erther “way; I-tdon't*See® any "particular “magic? in’ “the ’ words 2"the 
rightrcovicare;Pongfthe erightito direct !yiethank wtheytreswords that 
certainly would be well understood within the context of my 
preamble. I don't think they add or detract, and I'm content either 
way. 


Mr. MacQuarrie: Mr. Chairman, I must say that I find some 
treLticuleys with. Ehisisection tin wiew s0£4 the*factinthat Ttecontains 
the specific examples of rights and responsibilities. And the 
rights and responsibilities of the parent in respect of the person 
of the child are so broad and have been so well stated both in 
common law and in the jurisprudence that has developed under the 
various statutes that I really don't-- 


What we are trying to emphasize in this section is that a 
person who has custody has the rights and responsibilities of a 
parent which shall be exercised in the best interests of the child, 
periods sWhysdo &wen. get ,into¥thisiesituationmiofiy trying’ to.asolate 
individual aspects of parental rights and responsibilities? It just 
tends to confuse an already confusing piece of legislation. 


EORLEO. “akin 


Mr. Elston: Mr. Chairman, I had mentioned the same sort 
of things as Mr. MacQuarrie and I find some merit in those. If you 
are going to flag some and you still think there are other items 
which are important, then you are almost admitting that those ought 
to be flagged as well. If we decide we will not because it might 
become contentious, that is really no reason for making that 


Gecision. 


I ‘think’ I' wotild “be Scontent> in’- following @Mr. MacOuarrie-s 
suggestion, and that is to leave the section as it is after "child" 
ino'the!*£ourth bine t:and*sstopiy rightacthere:. Gay Al “thesrmughtsizand 
responsibilities must be exercised in the best interests of the 
child," then leave it for each specific case to determine which 
issues are more important to the people who are sitting when they 
deal with the section 24 components. 


I -jast™ believe) ai seweneare!l igoing  stosneliminatedccultcurat 
upbringing--which I think is an extremely important thing, as 
important as any of the others that are listed there--we are doing 
a disservice because it means people's minds will perhaps not be 
turned’ to. iteaniasi-criticaly avrobesasiait “oughteto the. 


If I can get back to the suggestions of Miss Kiteley and Mr. 
Spensieri's follow-up of that, I would think one of the reasons we 
have reworded the section to deal with which rights = and 
responsibilities must be exercised and include, is to deal with the 
problem that the custodial parent had the right to the care and 
control, had the right to the education, et cetera, and we wanted 
to make sure it was well understood that the right also included 
the responsibility. It may be a minor sort of point, but if we were 
going to do that, I would suggest that paragraph (b) be worded to 
read, "The direction of the education, moral training" and things 
like that. That would still have the mandatory sort of situation of 
the reguirement for them to deal with decisions on education and 
moral training. 


Those are my comments and I would be quite content if Mr. 
MacQuarrie wanted to move an amendment or whatever. 


Mr. G. W. Taylor: Mr. MacQuarrie has left the room. At 
the present moment, Mr. Elston, I am informed that the wording of 
another feature of why (a) and (b) are in there, and primarily (b), 
setting out education, moral and religious training, is that as you 
are aware, this came from the Infants Act and then the Minors Act. 
The topics of education and morals were in the Infants Act, which 
then became the Minors Act, so those have been flagged by previous 
Legislatures to look at. That is why the continuation. 


There was another section in the same two acts I have just 
referred to that gave one parent the religious training aspect and 
that was then grouped from the same and we have put them all in 
here in the one section. But, as Mr. MacQuarrie has stated, and you 
have reaffirmed, the main feature of the section is the rights and 
responsibilities of a parent in the best interests of the child. So 
that is the main essence of it. As Mr. Spensieri has mentioned, 
these others are set out to draw the attention of the courts to the 
fact that those are the main topics. 


We have not considered expanding on the topics, as I 
mentioned earlier, because of the later sections where we think 
that can be taken care of by the judge in a particular proposal 
that is put before him for that particular child. I recognize that 
in some cases there may be a very definite situation where there 
could be a cultural dispute as to which parent is going to direct 
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that feature, but I would submit that also is fully under the 
heading of education as we have known it. 


Mr. Elston: If you want to put it in the generic sense 
let us leave it generic. 


Mr. G. W. Taylor: But you see, I was going to continue on 
that there are some aspects of culture and surely our history bears 
out and parliaments bear out, how do we define culture and what 
aspects of culture are the ones that are going to be listed? This 
tsi@a Sveryoudifficult «taske- ands= hase» beens for-~-our legislators 
historically as compared to religious. Religious is a generally 
known label. These are certain religions to follow. 


A judge could say you may bring that child up in a specific 
religion, be it Roman Catholic, be it Buddhism, Presbyterianism, 
what have you, whereas the cultural aspect is such a large bundle, 
SO you come more into education. In making the pitch to the judge 
you could ask to have the child educated or trained in a particular 
language, as compared to the cultural part. 


Mins VE stonteg Culture jj ethoughpj. doesasnotsjuSte: srehlecten,on 
language solely. 


Bite W me lLaylLor: ir ‘recognrzesethat, br. -ELStOnwg Jd took 
language as a broad category. 


Mires Elotone,) Ay. tooks« languages, satesschool...and,1..am..sure. 1 
would not be considered a member of the communities whose language 
I studied. There are just so many more aspects to culture than 
Singularly looking at language or singularly looking at music, for 
instance. 


On one level we are saying that education is so general that 
it includes everything. On the other we are saying that we want to 
tag it because it is more specific and then we have to sort of 
weigh the meaning of moral training against cultural upbringing I 
suppose, and we are saying we cannot be specific with culture 
because it is such a broad bundle of components, but moral 
obviously does not have such a broad bundle of components. I really 
do not know whether we are clearing the water or not. I suspect we 
are not. 


I think what we really ought to do is ask the straightforward 
question, are you willing to consider these amendments at all? If 
VOUImAUSts SAY. iNnO,;«i-othink awe ought to. gust) stop..the,.discussion 
because I think we are only going to muddy the waters more for 
anybodyine whoie.mightifewant «to sfollow.. these transcripts .of.,, this 
deliberation to see what in the dickens we were talking. about. I 
think maybe we are to that point now. I do not want to pre-empt 
anyone else who wants to speak, but I think we ought to consider 
that we ought to be moving along. We are just going across the same 
paths time and again. 


Mr. Renwick: Mr. Chairman, I would like to speak briefly 
to this. 1 would wholeheartedly support Mr. Spensieri's amendment. 
It is an improvement on the amendment which I would have proposed 
had he not proposed it. I accept the amendment as he has indicated 
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with the change suggested by Miss Kiteley that we insert the words, 
"the direction of .the education, et %cetera 4n cen (biaewantecto 
speak to the amendment in that sense. There are three or four 
matters that are a problem in the bill as drafted. 


First of all, Mr. MacQuarrie's argument is quite flawed. No 
one denies that the common law has developed over a period of time 
the various facets of the rights and duties of parents, but in the 
generic sense that would probably help if we had it in some place. 
But what we are talking about here is splitting custody so that 
what iS a two-way relationship between the parents and the child 
now becomes a three-way relationship, and in this particular clause 
what we are trying to distinguish is when the custody is split, 
when the custody is separated from the joint custody and granted to 
one, then I do think you have to specify the extent to which, in 
general terms, the one who does not have custody is excluded. 


Therefore, I believe there is no particular merit in the very 
generalized statement that Mr. MacQuarrie put forward, let alone 
the more philosophical one that the very problem with children has 
been that the common law, with the best will in the world, has 
never been able to escape the ambit of treating children as 
property. What we are trying to do is to accomplish that. 


10:20 a.m. 


Secondly, the subsection in the bill is flawed for the reason 
that was stated when we had the discussion on Wednesday, and I need 
not prolong’it, “that it~ refers ane items §(a)>*ande (b) Fonlyeacostne 
right and not to the responsibility. It is offensive to me to have 
a bill relating to the Children's Law Reform Act have no reference 
when we are specifying the major categories to deny the question of 
the responsibility. Again; INedotjsnot want Lito. doe, intvom the 
Philosophical meaning of what the right means, but with respect to 
the child, items (a) and (b) should carry the connotation of the 
responsibility as well as the right. Otherwise we should delete the 
word "responsibilities" in subsection 2 entirely and not kid 
anybody about it. 


The third point is, no matter how the parliamentary assistant 
wants to fuzz it, grammatically speaking, item (b) has _ two 
categories and two categories only in the English language. One is 
"the education" and the other one is "the moral and religious 
training," and moral and religious are conjunctive in the way in 
which the bill is drafted. If it wereienot conjunctive. you would 
not have two "ands" in there. There are two categories, not three, 
in the classification which the minister has in front of him. 


As to the content of the classifications, whether you take 
the two the ministry is putting forward, or whether you take the 
four Mr. Spensieri is putting forward, one could discuss forever 
the content of them and -no one of ‘them ends itself, to <some 
characterization that it is more specific than any other. One could 
argue from now until kingdom come as to what is the discharge of 
the responsibility of a parent with respect to the direction of the 
education of the child. One could argue from now till kingdom come 
about “the direction of the ‘moral and religious ®traming® oferthe 
Chri 
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‘Similarly, I believe Mr. Spensieri would agree with me, if 
you divide it as Mr. Spensieri has into four major categories, that 
LSy education, moral training, religious training and cultural 
upbringing, then you could conduct a Philosophical discussion for 
ever on each one of those categories. I have no problem with the 
generalized categories, or that one is less or more specific than 
the other, or that one includes the other, or it includes some Part 
of the other. 


I am impressed with the need for a reference to the cultural 
upbringing because this government, and my riding and this province 
regardless of the government, is generally committed to a 
multicultural society, and the cultural upbringing of the child, 
while portions of it may be included in education, does not include 
ene= whole *of the cultural upbringing *of—a child: 


Therefore, for those reasons, I would urge the ministry, not 
asera ey matter sof)’ semantics ,Worenot Sasiva ‘matter! sof Wale technical 
amendment of some kind, to accept wholeheartedly the suggestions 
included in the very proper and appropriate amendment of Mr. 
Spensieri. If the ministry is not prepared to assume it, I assume 
that when the bill is in committee of the whole House we will have 
a further discussion on this matter. 


But it is absolutely essential that if the ministry wants to 
progress with this bill it has to understand that the work which 
has been done by members of this committee with respect to the bill 
are not criticisms of the ministry; they are full of appreciation 
of the 90 per cent of the work which has been done with the skill 
of the staff of the ministry, but we have spotted serious problems 
with the bill. I can assure you I will speak to the Attorney 
General (Mr. McMurtry) myself to see that the parliamentary 
assistant's career in the government is not affected in any way if 
he agrees to some amendments. 


Mr. Hennessy: That ought to kill him. 


Mr. Renwick: I will assure Mr. Shipley and his colleague, 
who have been working on this bill, that if they want to have some 
rapid promotion in the Ministry of the Attorney General, an element 
of independence is essential and a sense with it. As I say, both 
Mr. Laughren and myself would be glad to take the Attorney General 
out into the alleyway if any untoward consequences fall on any of 
them. 


We have to get back to some sense in these committees that, 
with nonpartisan bills, .we are trying to’ improve the bills. We are 
nNot# cengag ed: cuini imate controversy iwither therm ministry. onthisi, is;ein 
anybody's language, a significant improvement on what is in the 
bill. It may well be that, with the various amendments which are in 
front of us, we can move this bill quickly out of this committee 
because we can get a fine bill. But if you persist in thinking that 
all of the wisdom of the world is distilled in this bill, we are 
not going to make it. 


lesaidviyesterday -Ie'couldvinoe tnderstand*ewhy we ywere nor 
finished with the bill. We are obviously not going to get along 
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very far this morning. We are not going to be able to put the bill 
off, as I thought for a moment Mr. Piché was suggesting was a very 
good one, "ii istubstantial parts tofiithe sore are anotereachcn ae 
reiterate my view to the parliamentary assistant; let us not get 
into a confrontation over this or dig our heels in. Let us work 
together to improve the bill. 


There are no votes in Riverdale for the work on this bill. 
There are no political kudos to be won by anybody so let us pretend 
we are working together to get the best legislation we can. Please, 
parliamentary assistant, support the principles of Mr. Spensieri's 
amendment. If there are refinements of language, we can leave that 
to the legislative counsel and to the counsel for the ministry. 


Mr. Mitchell: It was the motion itself. There is only one 
area that I have really a concern about and that is, as I stated 
before, the cultural part of it. The parliamentary assistant tells 
usr thatiailsi tcoveredieins séckion- 24:(4)5 ewasioite, aro ro a2 4412) ayebrcannoac 
remember precisely. How much difficulty would it cause if we were 
justy to -amend Pand putisinivthe faddition ofthe swordgscultunalye 
putting aside the balance of Mr. Spensieri's motion? I personally 
cannot see it causing a problem other than it is really identifying 
that there are cultural situations which exist. 


Mrs. (G. OW. Taylor: Mrs Mitehell, “Ip will ihave@ Mr. sBeecrore 
point some of the difficulties with that. 


Mr. Beecroft: Mr. Mitchell, my concern with emphasizing 
cultural upbringing is that, as Mr. MacQuarrie indicated earlier, 
these specified rights are the traditional rights. Generally 
speaking, the parent who has custody has the right to direct the 
education. In other words, where there are disputes between the 
parent with custody over education and the parent who does not have 
custody, the right belongs to the parent with custody. 


To add in culture there, you have the possibility that you 
have two parents from different cultures. You would be giving to 
one parent the right to direct the cultural upbringing of the 
child. It seems to me you are inviting that parent to say to the 
other parent: "I have the right to direct the cultural upbringing 
of ‘the? child..@1°>do) not’ want? your. icultureNinfiluéncingmiherchidG Pare 
seems to me we should be respecting all cultures. We should be 
encouraging both parents to give the child the benefit of their 
cultural heritage. 


L0:30Nacms 


Mr. Elston: And the religious heritage and their moral 
upbringing and their formal educational requirements. It cuts both 
ways on-- 


Mra “Beecrottes iThatic may #bea ‘true tbuby eatradiitionaliye 24am 
parent was given custody, that meant that parent's views with 
respect to religious training were predominant. 


Mr. Mitchell: I have some difficulty with the comments of 
Mr. Beecroft. You mentioned religious and you include religious. 
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but you have many situations where the parents are of mixed 
BePigion. 


; Mr. Beecroft: The law up to now has been that the parent 
with custody-- 


Mr. Mitchell: But the law has to make that decision at 
the time that the guardianship and what not, or whatever you want 
COeCaliln it, 1S awarded. 


Mrs. Beecroft: That's. right. 


Mr. Mitchell: The court has to make that decision. How 
much more difficult are-“we making Toe ror =the icoure. cormeayontie oaat 
the same time they decide the cultural aspects of this situation? 


In my opinion, I suppose, our courts are today having to 
develop more of the wisdom of Solomon. My concern is that we are 
seeing more of this in the newspapers as time progresses. It still 
comes down to the end result; somebody, and it is usually a judge, 
Nase COssceCide 21. the’ =child ‘will” be Ybrought up® in’ “the Catholic 
faith, which happens to be the father's faith, the child will go to 
a separate school because that is the father's faith, and so on. 


How much more difficult are we making it? If the judge has to 
decide that, how much more difficult are we making it for him to 
say culture? 


Mr. Beecroft: I appreciate your point. Let me give you 
one scenario. You have one parent of Greek origin. You have another 
parent of Ukrainian Origin. After considering all the 
circumstances, the judge decides the child will go with the parent 
of Greek origin and gives access to the other parent. The Ukrainian 
parent wants to take the child to Ukrainian activities. The parent 
with custody will then say: "I have custody. I have the right to 
durecumtne. ‘cultural’ upbringing of theschild iL owant *myschild7to’ be 
raised as a Greek. Do not take him to Ukrainian activities." 


Meo oMatcheliie “But ewith® respect 451s sethnats not what the 
judge is doing today? 


Mr. Beecroft: No, because cultural upbringing is not one 
of the traditional rights of the custodial parent. 


Mreae Mitchell: “Byo mame, no. But where you have an 
interracial mix or an interreligious mix, when the judge awards 
custody or guardianship or whatever to a person, he is really doing 
that atethic’ time. Ati least, ‘my tunderstanding@isithatsithe. judge is 
Currently recognizing this. So why do we not recognize it? 


teldomnoteiwish to Sappear i cto“ bewmindering;sthe? bill. “The 
parliamentary assistant and yourselves have said that is allowed 
for in the more general terminology or sections of the bill. If it 
is covered in the more general sections of the bill, I am saying to 
you--in other words, can you tell me what harm it would do to put 
it in there? You are giving me arguments, but would you not agree 
that the judge in the long term is making that decision in any 
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event, whether you want to apply the legal-cultural to it or 
whatever? 


MraivBiston: « Mr... .Ghairman pat wwondéer-olt . IpicouLdsiot facially 
move an amendment to the section as addressed by Mr. Spensieri. 


Mr. Chairman: Are you moving an amendment to his 
amendment? 


MruckLlston asves:. 


Mr. Chairman: Mr. Elston moves that, under subsection 
2(b), the words "the direction of" be included before the words 
"the education." 


Mr. Elston: That would take into consideration Miss 
Kiteley"s concerns andsdirect us tothe attention-of that. I would 
further ask that we now proceed to vote on it because we really 
have gone on at length and I think we have reached an impasse of 


sorts in terms of convincing anyone further. 


Mr. MacQuarrie: In view of the fact there seems to be a 
desire on the part of some members of the committee particularly to 
have the word "cultural"--whatever its meaning might be--included 
in clause (b) of subsection 2, could this not be inserted? I cannot 
see it doing any particular harm to a section that is already in my 
mind-- 


Mr. G. W. Taylor: Mr. MacQuarrie, while the discussion 
has been ongoing, I have been discussing with my advisers to the 
Ministry and listening to the quality of the argument from all 
sides and all individuals. Even though the amendment that is on the 
floor before the committee at present rearranges the section a 
little more than might be adequate to do the task, I would consider 
a motion from you, Mr. MacQuarrie, if you would so make the motion, 
and that the present individuals could then withdraw their motions. 
It adds in the two items that have been mentioned. 


One, by Mr. Renwick, which is just the added word where he 
finds it, and that was a draftsmanship one that was prepared to be 
Changed, the moral and religious so that it becomes more emphatic 
that they are separate, that it is moral training and religious 
training, so that there will not be any confusion. In that same 
section--if you would so move and I will give you the wording so 
that you may do that--under clause (b) add in "cultural upbringing" 
and I-- 


Mr. MacQuarrie: I have then a draft resolution, Mr. 
Chairman. 


Mr. Chairman: We have a bit of a procedural problem here. 
We do have in front of us Mr. Elston's amendment to Mr. Spensieri's 
amendment to the draft bill. Before I can entertain a brand new 
amendment, it would have to be an amendment to the amendment to the 
amendment, unless these gentlemen withdraw their amendments first. 


Mr sRenwicks (91 othink . tyounshavengdumped. thesarqun .aedl ittie 
bit. I was just beginning to get an understanding of what was being 
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Said, and I do not think that we can ask that the motion be 
withdrawn or that it be treated as an amendment until we are clear 
about what is going to be proposed. 


Mr. Chairman: Before Mr. MacQuarrie moves his motion, 
might he advise us what is in his motion? 


Mr. Mitchell: Read it into the record, Mr. Chairman? 
Mr. Chairman: Yes, without moving it. 


Mr. MacQuarrie: If I could outline the proposed change to 
Sectiong | MeitiairsPthath secttonwz0i(2) (py yor the’ actsasm set. out) in 
section 1 of the bill be struck out and the following substituted 
tnererore: cp UThesaraght  tot*#direct. "the +education/e®the cultural 
upbringing, the moral training and the religious training of the 
Child in the best interests of the child." 


Mr. Renwick: That would” be’ totally acceptable to mewmif 
Mr. MacQuarrie would see fit to add the words after the word 
"right" in item (a) and (b) the words "and responsibility" so that 
item (a), for example, would read "the right and responsibility to 
care and control of the child." Mr. MacQuarrie's amendment with 
that addition would be entirely satisfactory to me. 


10:40 a.m. 


Mr. Chairman: While Mr. MacQuarrie is deciding whether he 
would agree to add the word "responsibilities," Mr. Spensieri has a 
comment he wishes to make. 


Mr. Spensieri: Mr. Chairman, I think the proposal being 
made by Mr. MacQuarrie answers most of our concerns. It leaves the 
Bingerangs ti ssuessofletheatfacth: uthates both, gthe.arights: >.ahnd».the 
responsibilities must be exercised. It also leaves in some doubt 
the paramountcy of the concept of the best interests of the child. 
I think it would be better if that paramount consideration were to 
bee Stated in the.body-+of the section, rather than .coming, right.at 
the end of the two subsections. That is just a matter of emphasis 
and) perhaps) of «drafting. On*-the’ ‘whole I would’ the’content® to “have 
Mr. MacQuarrie's amendment, implemented with the change with 
respect to responsibilities. 


Mr. Mitchell: Do I understand Mr. Spensieri has withdrawn? 
Mr. MacQuarrie: No, he has not said that. 


Mr. Chairman: With consultation, id you wish, My, 
MacQuarrie--do you wish to add the word "responsibilities" in your 
motion? 


Mr. MacQuarrie: I can see no particular value to its 
being added, but neither can I see anything particularly harmful in 
its 

Mr. tepenwickons “think#Sthe Monlyjevalue, a6-,thatitcte,is up 
above. it refers to rights and responsiblities and I think if we 
are delineating-- 
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Mr. MacQuarrie: They say they have the rights and 
responsibilities of the parent, and I think when you outline the 
rights the care goes with the (inaudible) and the responsibilities 
certainly would go with the right. 


Mr. (Chairman: What "are “you “saying, Mr.” “MacQuartrie—-— tna 
you do or donnotewisheto jadd, that? 


Mr. MacQuarrie: Tue SaVvi. nits, .S) )lmmMaterialls to. me, Mr. 
Chairman. 


Mr. Renwick: Mr. MacQuarrie, let's have it in. 


Mr. MacQuarrie: if will defer to comments from the 
ministry in this respect. 


Mr. es ic hay.LOY s I was persuaded by your Initia 
comments, Mr. MacQuarrie, on the amendments in your motion. I have 
some difficulty, on advice of staff, with adding "responsibilities" 
in that section as you propose amending it. I am willing to hear 
further discussion on it. 


In the section as you have proposed it, and as it was 
Originally, the right to "direct the education," one may say that 
it is implicit there that if you have the right to direct, you have 
the responsibility to direct. There would be others who would say 
that is not in there--you might have the right to direct. but that 
does not also put on you the responsibility. The first part of the 
paragraph is that the responsibility as a parent is there; you have 
the rights and the responsibilities of a parent in the general 
context and all of its ramifications. 


I can only take the advice of the legislative drafters for 
the ministry, that "responsibilities" possibly puts in a heavier 
onus. I might ask them to comment on whether that would be too 
heavy an amendment to that section and would cause greater problems. 


Mr .sMacOQuarrie: As I said,’ to,.me4cit)i1s-immaterial,...butest 
am prepared to be guided by the ministry. 


Mr. Shipley: The question I have is whether or not adding 
responsibility in clause (b) would create a positive obligation on 
parents to provide religious training for their children. 


Mr. Mitchell: I am very pleased with Mr. MacQuarrie's 
proposed amendment and I thank the ministry for seeing the 
arguments we put. I also see that the first paragraph says, "The 
rights and responsibilities of a parent." Then under (a) you say, 
~the, raght™ togethe care and scontrol of “the child. « Rightemmic 
strictly, in my opinion,,a right; Lt. does not put an onus. To me, 
responsibility puts an onus. Surely we are dealing here with a bill 
designed for the protection of children. To say someone has. the 
right, fine; but there is nothing there that says, "You must." 


Similarly, in (b), if we are concerned about education--which 
by law we have to be concerned about because under the Education 
Act a child must be in school--let's face it, there»are! (parents 
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whose kids, the way society is today, can charm them out of almost 
anything. The fact that the right is there does not mean the 
parents have to say to them, "You will have your education, you 
will go to school." So the right is a privilege they have to do 
certain things. The responsibility, to me, is the onus Dario of siiks 
thas omar a 'wishetovoayyonsthat. 


Mr. Chairman: Mr. -Spensieri, I just wants to clarify for 
the chair's sake that the words "which rights and responsibilities 
muUStM@ be, exercised® in’ the’ -bestwtinterests fof! ®thés chidd".a@re not 
included in Mr. MacQuarrie's proposed motion. Is that correct? 


Mr’. ‘MacQuarries) That ‘*s right. 
Mires Chairmany That 1S left-out. 


Mr. MacQuarrie: Asoeifar as (b) of that section is 
concerned, the amendment is simply that "the best interests of the 
child" remain as the concluding words of the subsection. The draft 
resolution that I would propose to put would not include the words 
"and responsibility." 


Mr Chalrmans Le does not: include that: 


Mr. Mitchell: I have a final question. Mr. MacQuarrie 
said earlier that he sees no problem being created whether or not 
the word is added. That is one lawyer's opinion, but we have other 
lawyers' opinions and I must enunciate this once again. A great 
number of us have certain rights, but the fact that we have those 
rights does not put any onus on us, at least in my reading of it. 
Teeiltenot thet intentvo£t the’ ministry, by thise@bill; to %putwan onus 
on people? 


Surely the whole rationale behind bringing out amendments 
must have been brought about because as things were, they were not 
satisfactory. I may be dealing with semantics and maybe the words 
really do not mean anything, but to me they do. I just happen to 
Sseernthnawlatetis onesrtthing sto. thave a right, “butisalong «wath that 
right, when we are dealing with children there has to be, "You 
Wilby atshall sl say. 
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Mr. MacOuarttect This disey the! @situation, {emir ui Chairman. © To 
my mind what we are trying to create in this legislation is that a 
personrentitied to custody of a~*chiid has® the*rights; and “exercises 
the responsibilities, of a wise and fair parent. To mandate in that 
respect is, i think, fair and reasonable ,@ibut “tomcastitspecific 
Onucesmion assparent,. which “in “mysropinion faresaimplicit, imoebeingije 
parent-- Does "responsibility for religious upbringing" mean going 
to church every Sunday, or can the parent sleep in the odd Sunday 
andunotecake the child *to Sunday ‘schoobe 


Mr. Elston: What does the wise parent do now? 


Mr. MacQuarrie: You get the wife to trot them up off 
Sunday school and you stay in bed. 
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Mr. Mitchell: May I. ask ».a .question:.of. Mr. MacQuarrie?. You 
have been in active practice in the field of law, and I am sure 
that in your practice you have noticed what appears to be an 
increase in vandalism, and a variety of activities that when you 
and I grew up were perhaps not accepted or allowed. Would you not 
feel that the increase in some of these things is due to the fact 
that the parents are shirking the responsibilities that the parents 
are expected to have? 


Mr. MacQuarrie: I would agree that to an extent that is 
the case. 


Mr. Gs “W. Taylor: “Mr. Mitchell and) > Mr. MacOuarrie ) have 
come to certain conclusions about what would happen if you were to 
insert the word "responsibility." The gist of the legislation is to 
set the duties, responsibilities--the rights, one might 
say--between two parents or contesting individuals for the custody 
of, the@child. 


When they have gone before the court and the court has 
adjudicated on it, it then states--as Mr. Mitchell has said--that 
you have rights, one of which concerns education. But the formal 
features of education are governed by other pieces of legislation. 
They cover the compulsory aspects of education and put this 
obligation upon the parent. It does not come from the court order 
or from the contest between the parents. 


Mr. Mitchell: There is the Truancy Act, or whatever act 
is comes under, yes. 


Mr eGo) W.. iTaylori? );-There? “sia them Education SActyeand = tre 
Child Welfare Act. There is, then, the right to direct, and there 
is a responsibility to educate the child because there is other 
legislation requiring that. 


Mr. oRenwicks «There sads*/mo pright® sto vean! educationitem 
Ontarioce There™“is .only/ral rights tos ayplacer intra fechooin Ltr ics 1veny 
clear-aswawmatter ‘of laws) Iteisvayrightstolaccommodation seThatjars 
what we were fighting about for ages, to get that right to an 
education. The special education bill did that..-The Conservative 
government, and the Liberal government before them, liked to kid 
people there wasS an obligation on the state to educate, but there 
isn't. The only thing you can get is a place to sit. 


Mr. G. W. Taylor: You must have the right to an education 
and you must have the responsibility to put your child in a school 
for a period of time until he reaches a chronological age, if those 
words would better suit you. 


Mrau. ‘Renwicksoq That) ithasaconothing FLeoRsido/buwitiooedueatianre 


That's just a place for parents to plant their children so they can 
do other things during the day. 


Mr.oe Mitcchelic, Sirk Chairman, we've spent a long time 


discussing this particular area. I think we should proceed with the 
votes. 


Mr. G. We. Taylor: *Butou when ‘you~ put in, therresponsibigity 
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PalGSorrati there isnt ty responsibility) and =2f yvou‘so: “putii bein 
the court order-- The religious: is it one that I'll have the right 
co direct it, and now you must have the responsibility, as Mr. 
MacQuarrie said? There is a question on that, whether the court now 
must direct you to make sure that child attends that church. There 
1S a question on that, whether that is-- 


MiseeMitchel lee Ahpetthatmtits enoteithe phivosophy.? ofie-thessact; 
to enforce the religious-- 


Okay. I'm sorry to prolong it, Mr. Chairman. 


: Mr. Renwick: Would you allow me to interject? I agree 
entirely, Mr. Taylor, with the way you're approaching it. I don't 
mean by that that I like it, but I agree with what you're saying. 


The point is right that if you treat it as deciding between 
two parents which one is going to have the right to do it, then 
that right can be challenged if the responsibility is not carried 
out, because at any time a parent who has not got custody can go to 
the court and get the court to make the decision with respect to 
DcenibEe you Sheaves iti tentirelymwtastta “matter *'ofii-right.iwithout 
emphasizing the responsibility, then there is no way in which you 
can get the matter clearly before the court about whether or not 
the person who has been awarded the custody is discharging the 
responsibility that is a correlative to the right. 


I felt that Mr. Mitchell has been right on in this discussion 
with you about this. The view I have is that we are not trying to 
add to the world; all we're saying is that between two people, if 
one is given the right and simply treats it as a privilege, whether 
he or she does or does not do it, then it seems to me that you 
exclude the other person from raising the issue of the failure of 
the person who has custody to carry out the responsibilities that 
SOSGWE Chen it. tes CSinerttthatiiasenseerchat TL eethinksrtthe Teword 
Mbesponcibslity WWtirstianitessential* ‘correlative to ithe "word a"raght<" 
And, of course, it has been generally agreed, anyway, because the 
opening clause of the bill has those words. 


Mr. MacQuarrie: Supplementary to Mr. Renwick's remarks, 
Mr. Chairman, I think he's overlooking the last seven words of that 
particular subsection. Those words, "in the best interests of the 
child," certainly affect the rights that the section purports to 
attach. I think that certainly attaches responsibility to the 
parent to what the court considers, and the other parent can 
certainly say: "The way it's being ‘handled is not in the best 
interests hoof thenchiltd” and bring “it before the court. 


Mr. Spenser i: MiMr HeChairmany fn Bindicating § toivehe achair 
my intention to withdraw my amendment and also my colleague Mr. 
Elston's intention to withdraw his amendment to my amendment, I 
just wish to say that we've sat on this bill for about a week, and 
I'm still not very clear in my own mind whether this is a bill 
about the rights of parents or a bill about) the rights of children. 
It seems to me that if we are serious about saying that it's a bill 
about the rightsaesoh?, chasdren; then the concept of the 
responsibility of the parent who is given custodial rights must be 
in there somewhere in a very pre-eminent form. 
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It goes back to the amendment I made in the preamble in 
section 18, which was treated very cavalierly and very lightly. But 
I think somewhere in there we ought to have the concept that this 
bill confers rights upon a child. We are now not only shying away 
from that “but also saying 9 ithat *“aacustodaels iparcntrechassane 
responsibilities. I wonder where we are going with all this 
subtracting from and diminishing what seem to be indispensable 
Provisions mwinetnis soll. 


a gl Geers ee i 


But as I said, I will withdraw my amendment. Mr. Elston 
intends to withdraw his amendment to my amendment. I reserve the 
right to introduce an amendment after Mr. MacQuarrie indicating 
that we wish the word "responsibility" to be introduced. 


Mr. MacQuarrie: The section says he has responsibilities. 
Mr. Spensieri: Not in here. You need it right in there. 


Mr. Chairman: We are at the point of voting on this. Have 
you so withdrawn? 


Mr. Spensieri: Yes. 


Mr. Chairman: It's indicated that both Mr. Spensieri and 
Mr. Elston have withdrawn their amendments and amendments to 
amendments, so we are left with Mr. MacQuarrie. Would you please 
make your motion? 


Mr. MacQuarrie moved that clause 20(2)(b) of the act as set 
outs ini ;section 71 .ofe thed.bidl abes struckssoutemandwthertoltowengd 
Substituted therefor: 


"(b)ustheruright ss, toy!) directi« themseducation? vathemcwktural 
upbringing, the moral training and the religious training of the 
child in the best interests of the child." 


Mr. MacQuarrie: I think the latter seven words are not 
part of the clause as such of the subsection. 


Interjections. 


Mrann Chairman: yl 'meesorry, 6). Mose MacOuarnic. Solna thethnrset 
part that you read what were you deleting? 


Mr. MacQuarrie: Section 20(2) (b). 


Mrs Chairman: Subsection» (b) only..)Finée. ‘Then=/youlsdon't 
need to refer to those last seven words, correct? 


Mr. Spensieri moves that Mr. MacQuarrie's amendment be 
amended by adding the words "and responsibility" after the words 
"the -raght! -inetheusaid subsections (b) 


Mr. Spensieri: The section would now read: "the right and 
responsibilty to direct the education, the cultural upbringing, the 
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moral training and the religious training. of sthe child .in the best 
interests offthe child." 


Mr. Renwick: ME. Chairman, I would move a further 
amendment to add those same words in item (a). 


Mr. Chairman: Mr. Renwick, I question whether yours’ can 
be an amendment of the amendment of the amendment because the 
original amendment dealt with (b) and yours is (a). 


Mis srenwicki Leiwasmatraidi@you werelvgoing yto, say that. I 
thought to move it later. We can repeat the discussion later. 


Mr. Chairman: We'll put you on reserve with Mr. Elston. 


Mose Renwick. IT > thought at cwould «facilitate. thingsiyif we 
dealt with that matter of the addition of "responsibility" and let 
the amendment of item (a) fall on the decision with respect to this 
amendment as well. 


Mr. Chairman: We are dealing now with Mr. Spensieri's 
amendment to Mr. MacQuarrie's amendment. 


Meah Bilston: _.deihaver sone «comment. is rthinks we. should «vote .on 
it right away because we've really gone on. 


Mr. Chairman: Yes. We are voting on Mr. Spensieri's 
amendment. All those in favour of Mr. Spensieri's amendment to Mr. 
MacQuarrie's amendment raise their hands. All those opposed raise 
their hands. 

Motion agreed to. 

Mr. Chairman: The motion carries by five to four with one 
abstention. Again I reiterate that according to Beauchesne a member 
May not be forced to vote, although there is no provision for 
abstention. 


Mr..-Piches: «This is a negative vote, then, according to 
Beauchesne. 


Mr. Chairman: He may not be forced. 


Mr. Piché: Yes, but if he doesn't vote it has to be taken 
aS negative. 


Anshonesmembers “That's right. 


Mr. Chairman: Now. He may not.be, forced. It's five to. four 
with one abstention, and the chair cannot force him to vote. 


Mr. Piché: Beauchesne calls for that. 
Mr. Chairman: Would you quote the page to the chair? 


Mr. Gordon: Page 67, paragraph three, line four. 
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Mr. Chairman: The member for Sudbury has his foot in his 
mouth as he states that. 


Now, that has carried. The words "and responsibilities" have 
been added to Myr. MacQuarrie's amendment. There's no more 
discussion on Mr. MacQuarrie's amendment. 


Mr.-* Mitchell""Mr." -Chairman,; 1° don t “wisn "vor scnalrvenge 
you, but, I'm sorry, I thought you said Mr. Spensieri'’s lost. 


Mr’... “Chairman: No, “no...” L6G. ‘Carried tive’ (CommecOUbemwie One 
abstention. 


Mr. Mitcnell: I om sorry. 
An hon. member: You're asleep. 


Mr. Renwick: You must challenge the chair, then, if you 
are going to challenge it. 


Mrs: Chairman: *Mr. “Mitchell did *not ‘vote’,2and =the svote (was 
five to four. Mr. Gordon voted-- 


An hon. member: No, he didn't. He pulled his hand down. 
Mr. Chairman: He put his hand up. 
Interjections. 


An hon. member: Mr. Chairman, I think you got confused 
there. Mr. Gordon put his hand up twice. 


An hon. member: I support the chair. 

Mr. Piché: In all fairness to the chair-- 

Mr. Chairman: I counted the (inaudible) fundamental 
things here as we're putting our hands up. I counted the three 
Liberals, the two NDPsS and Mr. Gordon, the member for Sudbury, as 
voting in the affirmative with their hands up. I counted Mr. Piché, 
Mr. MacQuarrie and Mr. Hennessy and Mr. Kolyn as voting in the 
negative, and Mr. Mitchell's hand was not either affirmative or 


negative. Now, would the member for Sudbury tell me if I am 
incorrect? 


Mr. Gordon: Reread the amendment. 

Mriie Chairman: “No, “im tasking. for Sebarification uss Uiere 
seems to be a question of whether Mr. Gordon did have his hand up 
Or not on the amendment of Mr. Spensieri. 

Mr. Renwick: --motion, for God's sake. 

Mr. Laughren: Come on, why are we doing this? 


Mr. Gordon: Reread the motion. 


Mr. Laughren: You can't take a vote twice. 
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Mr. Chairman: We cannot vote again. 
Interjections. 
Interjection: Why is there any need? 


Mr. Chairman: Because members have questioned whether Mr. 
Spensieri's-- 


Mr. Laughren: Let them challenge the chair, then. 


My. Chairman: The chair has found that the motion 
Carried, six to four with’ one’ abstention: 


Interjections. 
Mr. Gordon: The chairman is correct. 


Mirae (Chalmimnan-sellnes Chaltman 1s. COLrTeCt: the member for 
Sudbury has confirmed that. Thank you. 


Now, we are voting on Mr. MacQuarrie's amendment, which will 
Carry with it the words "and responsibility" being contained after 
Ehemword Tight in wd believe, line “lot meubsection .2(b) . 1there 
will be no further discussion. 


All those in favour of Mr. MacQuarrie's amended and amending 
motion please raise their hands. All those opposed raise their 
hands. 

Motion agreed to. 


Mr. Spensieri: --a novice, Mr. Chairman. 


Mr. Chairman: So long as people don't see the hands 
differently from the chair, the chair may keep himself straight. 


Fine. We have carried Mr. MacQuarrie's amending motion. Is 
there any other discussion with regard to section 20(2)? I believe, 
Mr. Renwick, you have withdrawn your proposed amendment that was 
delivered to the chair previously? 


Mr. Renwick: But I do want to move a further amendment to 
section 20 before it's put. 


Mr. Chairman: Section 20 subsection what? 

Mr. Renwick: Item (a). 

Mr. Chairman: Fine. We're at that point. Mr. Renwick? 

Mr. Renwick: Unless Mr. Spensieri wishes to do it. 

Mr. Renwick moved that section 20(2) (a) be amended by adding 
the words "and responsibility" after the word "right" so that item 


(a) will read "the right and the responsibility to care and control 
OLac tenGha lie 
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Mr. Ge OW. Taylor: “Mrs Chartman,. tts We. cree dima. Oo iave 
consistency in the two sections to ease the amount of debate and 
reduce it, and since it would appear now to be something contrary 
to the ministry's position tin ‘section (by), it™- migne just as. wea 
appear in section (a), and I have no reluctance to insert that 
request if it is going to be a consistent piece of legislation. So 
if Mr. Renwick wants to make that motion, I have no objection. 


else ar ms. 
Mr. Renwick: I think we are ready for the question. 


Mr. Chairman: Right... .]s,presumes wes plaveGnancarGp. UilateeMin. 
Renwick made a motion--and the parliamentary assistant has said his 
position is agreeable with that motion--that the words "and 
responsibility" also be added after the word "right" in section 
202) Cay 


If there is no further discussion, all those in favour of Mr. 
Renwick's motion, raise their hands. I read eight. All those 
opposed to Mr. Renwick's motion? I read three. 


Motion agreed to. 


Mr. Chairman: Is there any more discussion on section 
20 (1) aCe Ere (3) Sand: «(4 Fe? 


Miss .Kitely:. Mr. .,Chaleman pnw Section 20(3) 0 hact tec 
words "on behalf of them," which seem to imply that one parent or 
one custodial parent could pledge the credit of a co-custodial 
parent. It seems inappropriate that there should be a pledging of 
credit. If the words "on behalf of them" were deleted, then it is 
evident that only the person who is making the decision is on the 
hook for paying for the decision. 


Mr. Chairman: Again, I am sorry? 


Miss Kitely: Just the words "on behalf of them" in the 
third line. They mean, for example, that if there are two custodial 
parents one could put the child in a private school and the other 
would, on the face of it, be financially responsible for that. 


Mr. Spensieri: Is that limited to cases of joint custody, 
if there is such a thing? 


Miss Kiteley: This is where there are at least two people 
entitled to custody, yes. It could be more conceivably. 


Mr. Elston: This “could develop before a separation 
agreement or before a court order, I would think, because both 
would. be entitled to custody” before “an “order-—or—-a—separation 
agreement determining which one actually had custody. 


Miss Kiteley: That is correct. 


Mr. Elston: So it would be a case where someone might 
move away and go into a private school with the child, and then the 
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other parent, who is still entitled at this point to custody, would 
be responsible for whatever costs would be incurred. 


Miss Kiteley: Could be financially responsible, yes. 


Mr. Cunningham: You would suggest that we delete "on 
behalf of them." 


Miss Kitely: Yes. 


Mr. Chairman: Other comments? 


Mr. Spensieri: Just one comment. If both parents have the 
right to custody, or have entitlement to custody or to different 
aspects of custody, what is really wrong, on a policy basis, with 
both of them having their financial assets exposed in this manner? 
What is the mischief, as judges are fond of saying? Are you really 
Saying that, as a matter of policy, you do not think one person 
should be able to pledge both sets of assets? 


Miss Kiteley: Yes. 


MiuemroPDCholer yam but lar 1 Ont LOmecuseOdy= Cxl StS sein Doth 
of them, there ought to be a corresponding liability. 


MisseeKitceley.s = Bute this sgo0es y=to=Fthe= exercisingmoofisthe 
right. It is simply, if a custodial parent seeks to exercise the 
right in a certain fashion, why should the other custodial parent 
be responsible financially? 


Mr. Spensieri: Presumably because a court handed down 
that aspect of custody, say, the right to send to a private school. 
It was an incident of custody that devolved on one parent in the 
knowledge that both parents would be contributing. I do not see 
that as being a horrendous consequence. 


Miss Kiteley: This could take place before a court order. 


Mr. Spensieri: But it would be by agreement of the 
parties. 


Muss oekite ley £:Noi,eiri Ce woulda notwtnecessaraly ibe.» That’ is 
the fd1itaceu lity): 


Mr em Spensieri: ucYou; caress talking S@ebout sy des ~factoy custody 
before anybody does anything? 


Miss | Kiteley:» Even though ‘parents are living together, 
there could be a dispute between the two of them. One might want a 
religious education and one might not. If the custodial parent puts 
the @childs ine anéreligqiuous: school, fthe ,cotherr-parent/,« could»sbe 
responsible for the financial cost of that. 


Mr. Renwick: Mr. Chairman, I recognize what Miss Kiteley 
is saying, but it is a pretty common characteristic that somewhere 
along the line somebody has to draw the line. What this simply says 
is’ that,;’"as’far as’ *the “outside jworld is»concerned, if there is 
joint custody, the person dealing with that joint custody situation 
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can rely onsone of4them. That sis =mysversion; of ot. hatve,.to, begso 
esoteric about it, but it seems to me to be the equivalent of, in 
family affairs, the indoor management rule, where they have to sort 
it out themselves if there is joint custody vested in two or three 
people. 


I think also--I can never get it straight--that is the way 
trusts operate as well. As far as the outside world is concerned, 
if there is more than one trustee, you can rely on any one of the 
trustees acting in conformity with it. You can correct me, because 
I may have got that wrong. 


Mr. Chairman: No, my memory is that with executors you 
must have all, but with trustees you can have one and they differ. 


Mr =) -Renwicke® “That. -ast6 rightictin otherMiwordsemitlaisena 
version of the indoor management rule. Persons dealing with that 
entity can rely on it being done and, if it is a problem, they have 
to sort it out internally That-swas Omy*bunderstandingip ol Gwhy 
subsection .3, 1S. in-ithere... I, wouldmappreciate;  atieut Mr tohapiey 
might comment on that. I may be guite wrong, but that is the way I 
have interpreted it. 


Mr. G. W. Taylor: Yes, Mr. Renwick, your understanding of 
section 20(3) is correct and that is the background and reasoning 
of the section. 


Mr :ibaughrens «If » thatlysection;, wenedanot.y linia there yj jandipat 
says "where more than one person is entitled to custody," that 
means there is joint custody. That is basically what it means, 
right? If you did not have that in there, would it not imply that 
there had to be complete agreement between the two people involved 
as to the rights and responsibilities, and accepting the 
responsibilities? If you had it that way, if there could not be 
agreement between the two people, you would surely have a Texas 
standoff. I don't know how you could have it any other way than one 
parent exercising the right and accepting the responsibility. Maybe 
you could tell us how, it .would work e1— you. .did) notwnave “ut tha: 
way. I don't like it this way either, but I don*t know. how you 
could have it any other way. 


Miss Kiteley: I don't see that deleting those words "on 
behalf of them" changes the ability of one of the parents to 
exercise the right and accept the responsibility. Deleting those 
words does not do anything to the concern you raise, in my view at 
any rate. 


Mr. Chairman: The chair would perhaps draw an analogy. 
Mr. Renwick has drawn one. I would draw an analogy with joint 
Shareholders. Usually in the bylaws of the corporation it will set 
forth joint shareholders, and it will say that any one of them can 
vote .on. behalf; of. .all: joint? ashareholderssiathils. ys cinibarced 
believe the idea is exactly that, if you had 10 joint shareholders 
of one share certificate, it stops all 10 of them going in opposite 
directions. I guess this is the indoor management rule or the joint 
shareholders concept. Mr. Laughren said, and it would be also my 
thought, that if they went in opposite ways they would have a tie 
and do nothing. What is your reaction to that? 
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Miss  Kiteley: Unfortunately, it seems the section is 
extending the existing common law principle of the ability of a 
parent to pledge the credit for necessaries. That still exists but 
this has gone much farther. It is pledging credit for anything. If 
that. 1s what the ministry intended, then *I “think it: should: be a 
RCCL mOitae CleareGerthan  that.s Lterrs ~‘ap-realsJextemsion’ .off*the 
existing principle. You can pledge for any reason whatsoever. 


Mr. Spensieri: Even beyond necessaries. 
Miss Kiteley: Yes, on the wording of that section. 


Mr. Chairman: Is that the ministry's intention? Would you 
comment on that, Mr. Shipley? 


Mr. Shipley: I think it is very questionable whether a 
parent who is pledging beyond necessaries is, in fact, then 
exercising the rights and responsibilities of a parent. The right 
to do that is qualified by exercising the ragnts and 
responsibilities of a parent. The responsibilities of the parent 
are to provide for the minimum level of education, support or 
whatever. The responsibility of a parent isn't to send the child to 
Upper Canada College; the responsibility of the parent is to 
educate the child. The problem, of course, as some of the members 
have pointed out, is that it does extend to many other situations 
beyond the education or financial one. It may be that some kind of 
consent or something like that is required. 


Miss Kiteley: Is Mr. Shipley suggesting that the words 
"rights and responsibilities," which the committee have dealt with 
for the last hour and a half, are the minimum requirements only? 
There is a minimum and a maximum and these words refer only to a 
Minimum? Did I understand Mr. Shipley to say these words are of a 
minimum nature only? In other words, a responsibility is to send 
the kid to a public school but not to Upper Canada College? 


Nie hipley saves al thinks that tisecorrect’s 


Mr. Chairman: Are there any other comments with regard to 
Sect rome. (ose 


Mreaskhenwick aril .stille-do. mots tunderstand swhats the  resubLt 
would be if one were to delete the words "on behalf of them." Miss 
Kiteley, are you saying that, as between the two parents, one could 
deny any liability with respect to that child if the other parent 
had gone and enrolled the child in Upper Canada College? Are you 
saying one parent could deny any financial responsibility for that? 


Miss Kiteley: If those words remain in, then both parents 
are responsible. 


Mr. Renwick: So if you take them out, one could deny any 
financial responsibility. 


Miss Kiteley: Then the parent who accepted the 
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responsibility and performed the function of placing the child in 
the institution is on the hook financially. 


Mr... Renwick: Solely .jsihatosise mys cp rob teMm. (fa don tee ailik 2c 
Can work that way. I think if one parent, in all good faith as far 
as the outside world is concerned, doing nothing to raise any 
question in people's minds, goes out and enrols the child in a 
private school, the persons at that school assume it is being done 
lawfully, that is, with the consent of both parents who have joint 
custody. I think that assumption has to override any question. If 
it then comes down to the question of a default by the parent who 
took the child to that school, it seems to me the school should be 
entitled to come against both of the parents. That would be my view. 


I think it is one of those equity situation. All it comes 
down to is, who the hell bears the loss? But to make it function, I 
think you have to give the benefit that if a parent appears at some 
particular place, there is no ‘duty to inguire about the joint 
responsibility of the two parents financially for an obligation 
that one has incurred on behalf of the child, and the problem has 
to be worked out between them. I am not suggesting there is not 
merit -in your point.a The “point Tsy there;,) but, ID uthinkeyou have co 
make- that. kind ,of decisions an practically allj.j0injesituations. 
That would be my view of it. 


Mrs Chairman: Shall subsection 3 Carry.< Carried. 
Subsection 4? 


Miss  Kiteley: The written submission made by the bar 
association proposed a change to that subsection to make it 
absolutely clear about access and incidents of access. I understand 
my predecessors, Mr. Preston and Mr. Davis, made the point of 
incidents of access and I am not sure of the exact result, but I 
gather the committee was not enthralled with the suggestion, but 
the proposal made would include the incidents of access, and there 
is absolutely no question. If the members have the submission, the 
subsection would read, according to the proposal: 


"Where the parents of a child live separate and apart and the 
child resides with one of them, the right of the other to exercise 
the entitlement to custody and the incidents of custody is 
suspended until a separation agreement or order otherwise provides; 
however, the other shall be entitled to access and the incidents of 
access, unless an order otherwise provides." 


Mr. Chairman: I believe it was well aired under section 
19(a) and there was a motion by Mr. Renwick, which failed. Unless 
someone has something to add, shall subsection 4 carry? Carried. 


Mr. Renwick, do you have an amendment on subsection 5? 
Mr. Renwick: Yes, Mr. Chairman. I was almost intimidated 
by the previous discussion about it, but I am now supported; Miss 


Kiteley has given me renewed courage. 


Mr. Chairman: Mr. Renwick moves that |. “subsection, ._5_. of 
section 20 be amended to read as follows: 
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"(5) The entitlement to access to the child includes the 
right to make reasonable inquiries and to be given information as 
to the health, education and welfare of the child, and such other 
attributes as a separation agreement or order may provide, and the 
responsibility for the welfare of the child while in the charge of 
the person entitled to access." 


Mr. Renwick: You will note I have made a change because 
my amendment got garbled. In the second last line, if you have the 
cypedecopy which I distributed, changer the word sfontito “ory” and 
in the last line change the word "care" to "welfare," insert the 
WOLKE] Cheri ns LYOnte on secharge,ce delete*tthe= worlde "child" “at the 
end and insert the words "person entitled to access." I regret that 
garbled amendment. 


is" Fa eo Ms 


There are two points in it. The opening words are identical 
with the words as printed in the bill. I have added the clause, 
"and such other attributes"--because we had this long discussion 
about incidents and the meaning of that, so I changed it to 
attributes--"as a separation agreement or order may provide." In 
other words, the separation agreement or order might very well 
specify many terms and conditions related to the ambit of the 
access to be granted. I wanted to make certain it was fully 
understood that either the separation agreement or the order could 
determine the ambit of the access by having such attributes as 
might be provided therein. 


Second, I think it is important--we had this discussion 
earlier about the correlative nature of the responsibility to the 
entitlement--I have added "and the responsibility for the welfare 
of the child while in the charge of the person entitled to access." 
It does seem to me to be important that while the child is in the 
charge of that person who is entitled to the access, that the 
person be responsible for the welfare of the child during that 
period of time. Some people may say that would flow from it, but I 
think where we have been stating rights and stating correlative 
responsibilities it makes sense to add that. I would urge the 
support of the committee as being consistent with the discussions 
we have had to this amendment. 


Mr. Spensieri: To the extent that this amendment makes 
clear the fact that custody has certain incidents attached to it 
and access similarly has certain attributes or subsections of 
custody, to the extent that it makes this clear and brings our 
thinking more into line with the thinking in the profession, it is 
a welcome amendment which we would certainly support. 


Miss Kiteley: The amendment is in line with the 
submission made on behalf of the bar association, but’ the 
association went somewhat further in its proposal. It is that the 
inquiries be made and the information be given either from the 
custodial person or any other person or institution. Mr. Renwick's 
amendment does not meet that problem. It does meet the problem that 
thessinbormation® be: -gqiveny = whichy vs *noterin “the "bill itself > tithe 
difficulty arises in that one could foresee that the access parent 
makes the inguiry of the custodial parent and the parent not have 
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the information. The way the amendment now reads, that would be the 
end of it. The suggestion was that the access parent be able to get 
the information from the source of the information. 


Mr. MacOuarrie:, With sthe  sambit; of. )sthe,) attributessa.or 
access mentioned by Mr. Renwick, I think this section is by no 
means exclusive. It just simply specifies what rights are included 
in an entitlement to access, but if other rights are specified in a 
separation agreement or what have you, this section certainly does 
not exclude the exercise of those rights. 


As far as being entitled to information as to the health, 
education and welfare of the child, I think the noncustodial parent 
would look first to the custodial parent for that information, but 
when a “Statute™ gives a» right” to@ the "noncustodialeeoarent to 
information regarding health, education and welfare, first, I think 
the noncustodial parent would be able to approach the educational 
authorities to get a statement as to the educational standing and 
training “of theschild, 


I would think the noncustodial parent should be able, 
reasonably, to make inquiries of the physician who is attending the 
child, or the public school nurse or what have you, in terms of 
information as to health. Information as to the welfare of the 
child certainly could be determined by the noncustodial parent on 
occasions of access. I think we are unnecessarily complicating the 
section. 


Mr. Mitchell: Mr. Chairman, basically my comments’ follow 
the last words of Mr. MacQuarrie. I find the wording here just 
seems to completely complicate subsection 5. Quite honestly, I 
thought we had dealt with and discussed the word “attributes” at 
some length some time back. I recognize the concerns Mr. Renwick is 
putting forward but we are complicating a section that is quite 
clear in its wording at the moment. 


Mr. Renwick: I just want Miss Kiteley to understand why I 
did not elaborate on that right, which is spelled out in subsection 
5. I take it that whatever the state of the law may be at the 
present time it is at least questionable whether or not a parent 
entitled to access only is able to get a response from third 
parties about those topics. 


Certainly I would have liked to have seen it spelled out to 
make it quite clear but it was such a big advance that it seemed to 
cover the problem until such time as somebody tells me that it 
doesn't. Both constituents and clients of mine have had situations 
where the parent entitled to custody has gone to the school or to 
the doctor and said, "I am entitled to custody and I do not want 


you to tell my former husband or wife anything about the health or 
the education lofimyschild.' 


The former parent arrives at the school in all ‘good faith. to 
ask: how:Susie iségetting on; cor ‘writes a sletter to the:-school..or to 
the? doctormand? saves «525 understand omy sidaughteryahasameene lt bagel 
would certainly appreciate knowing professionally how the child is 
doing." In the face of a blanket demand by the custodial parent the 
third party is put in an extremely difficult position and usually 


31 


refuses. It is not a nebulous question. It is a very down-to-earth 
question. 


My problem with Mr. MacQuarrie's suggestion, that by adding 
this it leaves other aspects of access open, is that I consider 
this a statutory clarification of a problem and an extension of the 
normal attribute attached to access. It is because of that limited 
sense and because this was an extension that I wanted to make it 
clear that this could be there but, by agreement or by order of the 
court, it could contain more specific requirements. 


in tne question. thatetmput. ditrecubvicsinatrontiiohsyou;arather 
than spelling it out to say that somehow or other the access parent 
Was, .cntsteledi cto igolto. ‘the ischool,i@or.,to..any uthirdwparty, sand .get 
this information. Rather than spell that out, I was trying to say 
in here that those matters can be clarified, both with respect to 
the inquiries and the information, but also with respect to other 
aspects of access by spelling it out in a separation agreement or 
in an order, because I can see right now that lawyers will sit down 
and, in looking at this, they will spell out and try to make very 
clear what we will not be making clear. 


Pi O was. 


In agreement, or in accord, I can see a judge simply saying, 
"I want it clearly understood that Mr. so and so or Mrs. so and so 
Dasmienee right etOmdOsulOux mOUD LIC. USChool “andaget antormation, about 
theiseducationa of 7 their ® childs Githat)is sithespway vmy thinking was 
going and I felt that included in this was the right to get the 
information from third parties. 


I notice that all of my colleagues in the profession nodded 
their heads about the question of the custodial parent going to the 
Ssehoousore themidoctoreandmsayinds.« LOOK, do not tell. that son of a 
bitch anything about my child. I have custody of him." Delete that. 


Mr. MacQuarrie: One of the points I was attempting to 
raise is that this section now gives that parent the right to make 
reasonable inquiries and presumably from third parties. 


Mr. Renwick: That is the way you read it. 


MrwpnGe We lay LOM U Mr2Le Shipleysamays .paveligcsomestcomment..on 
this section. 


Mri Shipley: Mr. 7/Renwick aatienustipwantedwtos direct. pyougsho 
Subsection 7 in case that had slipped by. It clearly recognizes 
that any entitlement to access is subject to alteration by a court 
Or separation agreement. That is what we intended to do there. To 
make sure that you can either increase or decrease the rights that 
are conferred in subsection 5 or anywhere else. 


Mr. Renwick: I would withdraw my amendment to subsection 
5 if you would just add the words "or access" after the word 
toustodyitidas sit 2 appear sivat. the vendo f-sthesfirstelineg so thatycit 
would read, "Any entitlement to custody or access or incidents of 
custody or access under this section is subject to alteration." I 
would be perfectly happy with that. 
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Mr. G.. We Taylor: Mr. “Renwickseccouldaryou tspeciiysewhere 
you wanted that word inserted again in subsection 5? 


Mr. “Mitchells. No, sate ctheswend of subsection dseeatuthe ~ end 
ofthe firstsline <addw"on sincidentsvofvaccess”. 


Mr... Shipley: 1 My «view .woultds have: been sithat, ewhenisyousssare 
reading subsection 5 where it says, "any entitlement to custody or 
access," then you can incorporate subsection 5 which says some of 
the things that access includes, and then you continue on so that 
the incidents of access phrase is unnecessary. 


Mr. Renwick: Well, if you added the words "or access" at 
the end of the first line of subsection 7, I would be quite happy. 


Interjections. 


Mr..i ‘Chatrmans.’ We:(careo- back? ytogeMras Shipleyiecr emanicdandis Mri 
Renwick of the existence of subsection 7. Were you completed with 
your comments, Mr. Renwick, regarding your amendment? 


Mr. Renwick: I think everyone would agree that there is a 
problem. I think this has gone some way to reaching the problem, 
but I do not think for one single moment it is going to solve the 
practical problem that appears. 


One can envisage that the access parent arrives at school to 
speak to the principal of the school and asks about the education 
of. the’ child. The principal of the schoobsesavses "1s,would slovensco 
tell you but the custodial parent was in here yesterday and told me 
I was not to give you any information. He or she has custody and I 
am sorry, access parent, I cannot give you that information." 


Then the access parent says: "But I have the copy of the act 
here. This says the entitlement to access "includes the right to 
make reasonable inguiries and to be given information as_ to 
thes ..education...of.the childe/«1) do, .notweknow, what Chen principal 
would say then. He probably would say: "Well, that is between you 
and. »the other parent, Mr.. So and .So.,,You wibishavesto.esort atrout 
among yourselves." 


Mr. Chairman: He refers it to his superintendent. 


Mr. Renwick: All I am saying is without clarification in 
here do not let anybody kid themselves that in the real world, not 
in Riverdale because these things do not happen in Riverdale, but 
in St. David or Yorkview or something like that, where parents have 
problems, then it will not answer the question. In the real world, 
in the world of lawyers it makes money, but not from the point of 
view of solving problems for people. 


Miss  Kiteley: On the same point, we have been dealing 
with the education. The medical is even more important. I could 
foresee a®* physician saying: "Sure the. act» says «that, but) I meed 
written direction and I will only take a written direction from the 
custodial parent." 
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,OU,- are “noc ogorng. tow get anything, out of that doctor unless 
the section says the information can come from the source of the 
information. This is a problem which comes up day in and day out on 
access problems. You are inviting court litigation over whether the 
source of the information can be required to give it up. You are 
inviting doctors and educational institutions to become involved in 
it, to be served with notices of motion as to whether they have to 
give the information. To overcome the problem, you need only say 
that the source of the information has to give it up. 


Mr. Renwick: My only comment is that I would ask the 
Ministry to take that very seriously between now and the time the 
bill comes back. I do not think we can advance the argument 
further. I do not think it is something that lends itself to simple 
committee change of a few words to solve it. It is a major problem 
ancmcuere NaS ascOnpe some reals Clarmticaclon Oly that riront 1 i1t 2s 
to have any meaning and further solutions of problems rather than 
causing continual controversy. 


Mie Se Onna ger oy LOl el Se ninke VOU ane mOurlem COLrrect a. Min. 
Renwick. I will discuss it with the minister. The other features 
you have mentioned in your amendment, I do not think at this time I 
Can agree with the amendment as you have put it. I understand what 
you are trying to achieve. 


There are two features, and you are adding another feature to 
gain more information from another source, Dern) ethat. |eor 
separation. Then you are adding another feature On, a 
responsibility feature. Then, as Miss Kiteley has mentioned, could 
the section be more emphatic so the person with the information, be 
it another public body, has to offer up the information? We run 
into numerous statutes where, at this point in discussion, I know 
there would be conflict and I would have to discuss that more 
thoroughly with the Attorney General. 


Mr. Renwick: I would certainly ask Miss Kiteley, if she 
and her colleagues at the bar have any positive draft solution to 
that major question, not to hesitate to get it into the hands of 
the ministry because I think it would be most helpful to everybody 
if that were solved in committee of the whole House. 


Mr. Mitchell: I was going to move that the question be 
put and then, after that question is put, could we refer to some 
procedural-- 


Mr. Renwick: I would withdraw my amendment in the light 
of the comments made by the parliamentary assistant. 


EDD 0" al. 


Mr. Chairman: Thank you, Mr. Renwick. You were coming 
very close, Mr. Mitchell, to moving the previous question. I am not 
Sure you have-- 


Mr. Mitchell: It has now been withdrawn. 


Mr. Chairman: Yes. I am not sure you realized that you 
were coming close to that. 
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Mr. Mitchells, .No, Ti) wish ..b0. be ~able Sto. Get suintoe:some 
procedural matters, Mr. Chairman. 


Mr. Chairman: ‘Can I. then carry =thosestwo.and gain tinchemsy 
inch here? Are there any other comments with regard to subsections 
5-and 6 of *sectYon 20? "lt “not; “shalr=-sectrons—5~and=6-oL~ section 2uU 
carry? Carried. 


Mr... Mitchell’s* "TE -, subsection: "77 ) can “beervcarried, seplease 
continue. It would be better-- 


Mi. Chairman: Fine. Mr. Renwick has an amendment to 
subsection 7. 


Myre o RenWick:.5 uNO;.. Mr. Chaitman. 9 Ino cies e210 ce Op merc inis 
discussion, I am going to withdraw that amendment. I do not think 
anything useful could be added. 


Mr. Chairman: ..Shall subsection 97 “sofse sectlonms 20 arcarmy, 
Carried. 


Mr. “Chaigsman::“ Shall “.sectron 207 in its’ “entirety, |. as 
amended, carry? 


Mr. MacQuarrie: No. 


Mr. Chairman: Shall we go back? We had better go back. 
All those in favour of section 20, in its entirety, as amended, 
Carrying, raise their hands please. All those opposed to section 20? 


Section 20, as amended, negatived. 


Mr. Chairman: Mr. “Elston,  .that 11S. ali. Cignc am GveCt ut ies 
had stayed five and five, the chair would have had to go in a 
certain way. 


MremuLrston:s le know. 


Mr. Chairman: Mr. Renwick moves that the bill be reported 
to the House. 


We have a motion in front of us. Excuse me, may the chair 
take a second thought? We do not have section 20 carried. We are 
back where we have section 20--we are back at the end of section 
19. Am I correct? 


Mr. Laughren: That is not part of the bill then. 


Mr. Elston: Section 20 does not become part of the bill, 
as I see it. 


Mr. Chairman: Yes. That is where we are. We have a motion 
on the floor. Is there further discussion of Mr. Renwick's motion 
that, the. ball, be: .reported?. Ald. .those: imefavour .iciseMr suRenwickuse 
motion raise their hands, please. All those opposed to Mr. 
Renwick's motion raise their hands, please. 


Che 


Motion negatived. 


Mreo :Chapreman a2 MreeiRenwickisn-motione fails’, six to £Eive. $tThe 
bill shall not be reported. 


Mr. Renwick moves we continue our discussions, that we not 
adjourn at this time. 


Mr. Hennessy: Mr. Chairman, we agreed yesterday at noon 
that we would adjourn today. 


Mr. Renwick: We did not agree to have the process of this 
committee made a farce. 


Miwa lennessyiiede jam ee notes concerneds about swhat jicame up. Mr. 
Laughren and I asked that question yesterday and it was agreed that 
wey have,oto. .goiybacks home, and danisalli fairness;,;tos.us, this «was 
decided by this committee. 


Mr. Chairman: The chair will keep control. Mr. Hennessy, 
it was understood and everybody did understand. It was not put in 
eheottiornwohmasmott ong. liveiten sanowyput Binethestorm of .aumotions 
That has to take precedence over an understanding we had. 


Mr. tLaughren: I must say, in response to Mr. Hennessy, 
when that agreement was made yesterday it was on the assumption 
that the rules under which this committee was operating, or the 
unwritten rules anyway, would not change. It is obvious by what has 
just happened that the rules have changed as to the way this 
committee is going to operate. I certainly have no sense or no 
Obligation to adhere to what I agreed to yesterday if this 
committee is going to change its modus operandi that way. 


Mr. Chairman: Excuse me. I do not understand your 
reference to the rules changing, Mr. Laughren. 


Mri.nabaughren:< Thegaverysamatten tcthatwegatter swey passedysa 
Subsection of a section that the government members of this 
committee then vote against the entire section. You know exactly 
what I am talking about, Mr. Chairman. You indicated that if you 
had the vote you would have voted that way too. So it is not as 
though you do not understand what I am saying. 


Mr. Chairman: I understand but I want you to define-- 
Mr. Laughren: That is not the way you have been operating. 


Mr. Chairman: I want you to define what you meant by the 
rules changing. The technical rules of voting have not changed. 


Mrine Laughrensg eNotes. thes technicalesrules,,) no--justesthe = way 
the committee operates. 


Mi Renwick: My colleague a) perfectly petrol hey 4 You 
understand what has happened. We went item by item through each 
subsection of the bill; each subsection of the bill was carried; 
certain amendments were carried, and then you put the guestion with 
respect to the section. 
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Mr...Chairman: We.do. ne@ ditter on “what @has- oceurredt =! 
just want Gt om the < record@ichatestheaottechnicakities 7 orumMvoting 
procedures have been followed. Whether the spirit has been followed 
is a different matter. 


Mr. Laughren: We know it has not. 


Mr. ‘Chairman: “MooGmRenwick edo siyou «have viaesmotion. son ~ the 
Eloor: 


Mr. Renwick: Yes, that the committee continue its process 
through the rest of the day. 


Mr. Chairman: The parliamentary assistant has asked me a 
question and I will put it to the committee. We can do anything we 
wish with the unanimous consent of the committee. Does’ the 
committee wish to set aside any vote and reopen anything? The 
answer would have to be unanimous, of course. 


Mr. Renwick: is edowiinotee Know yiwhether btvechasid teow be 
unanimous. A motion would have to be put by a person who voted 
against the issue in order to have it reopened. That is my 
understanding. 


Mr. Chairman: There has been a vote taken and carried by 
a majority. We would have to have unanimous consent to reopen or 
set aside a vote. 


Mr. Renwick: I understood it could only be on a motion by 
a person who had opposed the motion. 


Mr. Chairman: That could well be. 


Mr. Mitchell: Mr."diChairman;, “el@fame Going Sto @eseecks icone 
guidance from you. First, if that motion is made to reopen and it 
Carries, that is one thing. Second--and I want to know the 
chairman's position--we had agreed yesterday, albeit not in a 
formal vote, that we would adjourn at noon today. It was with the 
concurrence of, and in fact on the suggestion of, those on the 
other side, that we would adjourn at 12 noon and come back at a 
time to be decided by the chair. 


I would like to be assured that that is the procedure we are 
going to follow; that the chair recognizes what wasS a consensus 
yesterday and that we will not continue sitting beyond 12 o'clock. 
We will be recalled at the call of the chair. Is that correct? 


Mr. Chairman: No, that is not correct. I will 
hypothetically state what) the chair will Grute® Pehavevan@ trontsor 
me a motion that takes precedence over understandings, agreements, 
et cetera. Motions are what a committee operates by. Once that 
motion is dealt with, if the motion is defeated-- 


Mr. Mitchell: Well, call that motion then. 


Mrs Chairman: Lett me finish PLE that enotiontisitdeteated), 
then we will rise at 12 o'clock and I, or whoever is the chairman 
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of the justice committee after the House reconvenes in March, will 
Lepore Lic Progress packestomtne, House. That is what-the chair will 
do unless the committee directs otherwise by vote. 


ts, there any , other. ‘discussion. on. Mr. Renwick's motion to 
Carry on throughout the day? 


Mr. Cunningham: I think it would be a great idea. 
12 noon 


Mr. ‘Chatrman:? ALL thosein favour’ of Mri -Renwick"s “motion 
will please raise their hands. That is six votes. 


All those opposed will raise their hands. 
The motion carries. 


Moe “Renwick 715 a, most. reluctant, bride with his hand on that 
motion. 


Mr. Piché: The vote was five-five. 
Mr. Chatnmans lt was ‘six-five. 


Mo. Renwick: * Liam not “prepared “to’accept.’ I invite Mr’. 
Mitchell to move a motion to reopen section 20. 


Mr. Mitchell: Mr. Chairman, I seek some guidance here. I 
Still have some concerns about section 20; I don't retract at all 
the support I gave to specific areas. However, I have some concerns 
as to the strength and use of certain words which were inserted, 
even though I argued very vehemently for them. That's where my 
problem is. 


I feel that we were working towards a very good end. I had 
become concerned, and I talked to the legal people, that we might 
be creating more difficulties in the court by the use of certain 
Wordo.muced: 9 9n ' SubSeCtion .2.+ sbte sls) to. ‘that extent “that. © am 
concerned. If the committee would agree to open the matter to the 
excvent? sof" reviewing ‘section '20(2)) so be “its!’ That's the» only 
portion I wish to have reopened. 


Mr. Elston: Mr. Chairman, I think that's silly. We worked 
very hard and very long on this, and we saw we were accomplishing 
certain objectives by the amendments that were proposed. We voted 
on them and they were carried. 


I don't know if Mr. Mitchell has had an opportunity to speak 
to people who are out there in daily practice before the bench 
dealing with children and with the judges that have to make these 
decisions, but we have heard from members of the Canadian Bar 
Association, and we have gone a long way to assist in some of their 
concerns. If the only reason that he wants to open it is to look at 
one subsection--it is either the whole thing or nothing at all. 


MremeChearrman= “Wwe ~are snob mn ethe ‘merits {obh-at! mow. Miss 
Kiteley, do you have any comments? 
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Miss Kiteley: I have a comment, sir. You may tell me I am 
out of line on this. Obviously it is not my business how the 
committee runs its business. 


I can say that Mr. Preston, Mr. Davis and I have worked very 
hard in making an oral and written submission and appearing before 
your committee all week. The three of us and our subsection are 
most interested” “in “this, particular “Diil, (bi teeeweeedGoeetio cc. uso 
interested that we are going to waste our time. Over the lunch hour 
I will be consulting with my colleagues as to whether we should 
return. 


Mr. Chairman: Thank you. That comment is justified. 
However, I might point out, Miss Kiteley, that also is how the 
Legislative Assembly and its committees often do operate. 


Mr. Renwick: Definitely not. 


Miss Kiteley: Not that way. 


Mr. Chairman: There are imperfections in the procedures 
in this House. 


Mr. Piché: And with the legal profession, Mr. Chairman. 


Mr... MacOQuarrie: .Mr...,Chairman,.. lL. .would. mover~tinaeersec tion 
20 in its entirety-- 


Mr. Chairman: Excuse me. The chair is going to make a 
comment here. My friend, and I mean "my friend" more than just the 
way a solicitor uses_it,.Mr. Piche,. I. take offence and I am/sick to 
death of the veiled references to solicitors. We have had it from 


Mr. Laughren, from Mr. Cunningham and now from Mr. Piché in this 
sitting. 


Mr. Laughren: I doubt that. 


Mr. Chairman: °“In- 20) years (Of (practice. in ethte. COUNtY -oOL 
Oxford, I have not been subjected to the references to solicitors 
generally. I take offence-- 


Mr. Laughren: Oh, the poor chairman: 


Mr. Chairman: Mr. Laughren, I have the chair and I have 
the floor and you do not. I have had .about enough.of these 
references; I suspect the other solicitors have too. I am not used 
to “it in ‘themcounty of (Oxford. ands con cemntendmto come: eto 


Toronto and be subjected to it by the member for Nickel Belt or 
elsewhere. 


Mr. Laughren: Welcome to Queen's Park. 


Mr. Cunningham: He wasn't the one who made the reference. 
It was your member from Kapuskasing. 


Mr. Chairman: That is the third reference this week, Mr. 
Cunningham, and I have had about enough of these references to 
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solicitors generally. 


Mr. Cunningham: But don't (inaudible) the people making 
them. He's the one that made the disparaging comments. 


Mr. Chairman: This has been a year in coming. Maybe your 
Ownefraends; solicitor?’ friendsi in your own party, don't .appreciate 
it either. I think it’ is ‘time somebody spoke up for. the solicitors 
and’"against the slights!or’ slurs. 


Mrs sCunningham: Mr. Chairman, why did you remonstrate 
with the member for Nickel Belt when the comment was made by your 
Own Caucus member from Kapuskasing? 


Mr. Chairman: I was referring to your reference earlier 
this week too. 


Mr. Cunningham: Which was what? 


Mr. Chairman: Fine. Thank you. The chairman has that off 
his chest. 


Mr. Piché: The solicitors are painting themselves into a 
corner. They have got to take criticism the same way we do. 


Mr. Chairman: Not continually throughout the year, almost 
daily. 


Mre 18 Boche-ge.The eeodd eatimes LsMnass Chairman plrIe schinksesthe 
statement you just made-- 


Mr. Mitchell: Mr. Chairman-- 
Mr. Chairman: Yes, Mr. Mitchell. 


Ma. eePichessijusts eemanutes.) daghavermthemrloon..Mm. 4Ghairman;, 
I would like this matter to be brought back. I think you have taken 
the statements I made a while ago out of context, and I would like 
Pesbring this thing back, not right now, fbut™ if wouldieakemtoebring 
it back. Solicitors, like everybody else, should take some 
Criticism. They are not up there and we are down here. If we have 
problems with the legal profession over what is happening in the 
administration of justice, you know who has been governing us into 
cirat.. 


Mr. Chairman: Yes. 
Mr. Piché: And I would like to bring it back. 


Mra Chasignan svelt @niseimyw objection eato sdthe sesingling stout 
continually of the legal profession in a detrimental fashion. Mr. 
Mitchell. 


Mrs “Mitchells'* I have a two-pronged’ motion, Mr. Chairman. 
I would move that section 20 be reopened; however, that the 
reopening and the deliberation of the bill be continued at the call 
of the chair and that the committee adjourn as of this point in 
time. 


40 


Mr... Chairman: Mrav Mitchell, ~ might P°-ask?/ voue*lo™ change 
your wording slightly at the beginning to say, "have the vote as to 
section 20 in its entirety be set aside"? 


Mr. Mitchell: So worded, Mr. Chairman. 


Mr. Chairman: And your second portion of that motion was 
that we adjourn now, to be reconvened at the call of the chairman 
of the justice committee? 


Mr «eMatchel lenvtinat. LEencorrcect . 


Mr... Renwick:: ITuam* not).commentings about the | motion aes 
would just like some information about what the chairman has in 
mind about the call of this committee. 


Mr. Chairman: The chairman would propose-- 


Mr. Renwick: You know we all have timing problems. We are 
all going to have notice, and I think we have an obligation to 
report the bill the first day the House goes back. We have to 
complete our work in the interval. I don't want to go into the 
session with this bill hanging over our heads. 


Mr. Chairman: It iS my understanding, having consulted 
the permanent clerk of this committee yesterday evening, that when 
we reconvene there is no justice committee constituted. We no 
longer are members, but there iS a new session and there will be a 
new group of 12 appointed and a new chairman elected, whether the 
same or different. Therefore-- 


Interjection. 


Mr. Chairman: It would be the first or second meeting. In 
answer to Mr. Renwick's comment, as I said before, it would be my 
intention that this would be reported back by myself, if I were 
still technically the chairman, to the House immediately upon the 
House reconvening in March. 


Mr. Renwick: My question was quite simple. Are we going 
to complete the bill during the interval? 


Mrs Chairman: No, 
Mr. Renwick: You are not? 


Mr. Chairman: It would be back in March when the House is 
sitting, because we have had various members stating that they had 
difficulty over the next several weeks. We have several members who 


are going to be on the procedural affairs committee and will be out 
of the country. 


Mr. «Mitchel l:)9 Mr. °*Chairman,;s with! respect, tappreciate 
the fact that the members here, because of the type of bill we are 
dealing wath; o would) dike l to sproceediawitheit stl hawasy toOsnthateend 
that I moved that section 20 be reopened. 
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LZ: 100pD.m. 


I think in our discussions yesterday, at least certainly what 
I discussed with some of the members here, some of us do have a 
time problem, but 2 suggest to you, on the basis “-of-what=—was in 
Hansard, it is quite conceivable that you could call this committee 
back into session before the House reassembles so that the bill can 
be reported. 


If you would accept an amendment to my motion or allow me to 
reword my motion, I would basically leave it that section 20, as 
you have worded it, be reopened and, further, that we adjourn our 
deliberations at this time, to be recalled at the call of the chair 
prior to the opening of the session, so that we can complete our 
deliberations on the bill before reporting to the House. 


Mo. «Chairman: One “comment I. have is Gthat sthis bill “wilt 
not become law until the House comes back in any event; so it 
doesn't speed it up or slow it down as to becoming law. Also, the 
standing committee on the administration of justice would have no 
business in front of it immediately upon coming back-- 


Mr. Mitchell: My motion stands. 


Mr. Chairman: Right--and there would be something then in 
front of the then justice committee to start up with immediately, 
on its plate, so to speak. I did refer to the permanent clerk last 
night and that was the advice I got, not his advice as to what to 
do, but his advice as to the timing and so on. 


Mr. Mitchell's motion, now three-pronged, wishes to bring us 
back prior to the House reconvening. 


Mr. Laughren: Mr. Chairman, just one word of advice: 
There will be no other time when all the members of the committee 
will be together between now and when the House comes back. You 
might want to get a sense of what our schedules are now. It is 
going to become much more difficult to do so once we leave here 
today. 


Mr. Chairman: Yes. There are several who are in England 
with the procedural affairs committee for two weeks and maybe more 
than that. Then there are several on the Ombudsman's committee in 
February. 


Mr. Mitchell: I suggest to you that is why the first week 
in March, some time after March 2, would be a more appropriate time. 


Mr. Elston: I may be on tour in the riding of Huron-Bruce 
during that time. 


Mr. Renwick: Could I ask specifically what commitments 
people have in the week commencing February 22? It would be the 
last week of February. 


Mr. MacQuarrie: ze think that is when the Ombudsman's 
committee sits. 
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Mr.. Mitchell: it is onesof the weeks. of, Febriacy..1 
don't-- 


Mr. Renwick: I don't think that is the Ombudsman's week. 


Mrs Mitchell: Jt, pas been, lene cto ovour, Grscrecion Within 
the wording of my motion, and I have suggested-- 


Mr. Renwick: The first week in March would be agreeable 
to me, assuming the House is not called back. 


Mrs Mitchells And if° the House*~™1s “called “back? “we™ wiil 
just have to live with that. So would you call my motion, please? 


Mr. Charrman: 3 °So the*~ consensus *fs¥ ‘early “March; = jusc 
before the House opens. 


Mr. Renwick: Why don't we move that we adjourn until 
March 2 to reconvene at 10 o'clock that morning, subject to the 
Chair CancePiingmt if it doesn. tCework.ouce 


Mo. Chatemans Thats Line. 
Interjections. 
Mr. Renwick: March 2 at 10 o'clock. 


Mr. Chaipman: That “as. Tuesday. “oorry. ‘that. wlor nO Gee 
available. 


Mr. Mitchell: How about Wednesday, March 3? Let me leave 
it open. Let-.me say, "To be reconvened during the week of March 
whatever it is, unless cancelled for whatever reason by the chair." 


Mr. Renwick: I would just say, "We will reconvene at the 
call of the chair during the first week in March," and you specify 
the time. 


Mr. Chairman: Fine. Remember, we are retracting the vote 
On section 20 in its entirety as amended. All those in favour of 
Mr. Mitcheli*s motion and cthe other Vprongs to-ert,—raise their 
hands. Please let the record show that is unanimous. 


We are left at the point in section 20. 


Mr. Renwick: Could I ask Mr.) Piche to srepeat—hice remark 
about the bar so I can be upset? 


Mr. Piché: It will newspaper publishers the next time; 
then I can get excited. 


The committee adjourned at 12:15 p.m. 
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